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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

RHONDA GAIL MORRIS PLAINTIFF
V. CIVIL ACTION NO. 1:14-CV-136-SA-DAS

DERRICK YOUNG,
WAL-MART STORES EAST, L.P., and
STEVEN LANE DEFENDANTS

MEMORANDUM OPINION
Plaintiff Rhonda Gail Morris commenced this action, alleging age discrimination against
her former employer Wal-Mart Stores East, L.Iad #ortious interference with contract against
one of her supervisors Derrick Young and a WMalt customer Steven Lane. Wal-Mart and
Young filed the pending Motion for Summary Judgment [93], which the Court resolves as
follows:
Facts and Procedural History
Morris worked as a sales associate and customer service manager at the West Main Street
Wal-Mart in Tupelo for nearly eight years before she was terminated after allegedly committing
multiple disciplinary infractions. At the time bkr termination, Morris wafifty-three years old.
Pursuant to Wal-Mart’s disciplinary “@gahing for Improvement” policy, an employee
may receive three levels of discipline ‘moaching™—first written coaching, second written
coaching, and third written codoly. When an employee receivesoaching, ishe already has
an “active coaching” on her record, meaning d¢turred within the last year, then the new
coaching is issued at the lévegher than the existing actiw®aching. An employee who has an

active third written coaching is subject to tamation if she receives additional discipline.
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In June 2012, Morris received her first waiit coaching for cashing a check and then
mistakenly handing the check and cash bacthéocustomer. Morris brought the mistake to a
manager’s attention, and she does not disimatiedisciplinary action was warranted.

Morris received a second watt coaching in December of the same year for failing to
respond quickly enough to long checkout lines. Motoiok issue with thisoaching, explaining
that the store was busy, tooMestaff members were availablend she was doing the best she
could under the circumstances.

Wal-Mart issued a third written coachinig Morris in October2013 for failing to
complete ten cash register audits per day, as @sstbbmer service manager was required to do.
Morris disputes this third coaching. She wlai that the customer service managers
misunderstood the audit-requirement, believing thatmanagers’ audits could be aggregated to
reach the required number. Indeed, every custa@errice manager at the West Main Street
Wal-Mart received a coaching for failing complete the required audits.

The final incident, in Agl 2014, resulted in Morris’ termation. Customer Steven Lane
attempted to return a vacuum cleaner. Acitgydio Morris, the store co-manager Brenda
McMillen had instructed Morrind the other customer service managers to refuse attempted
returns by Lane unless he presdraereceipt, as he had causedipems in the past. Thus, when
Lane approached the return counter withoutcaipg in April 2014, Morrishalted theeturn and
radioed for McMillen and arassociate in assegtrotection, but neithreresponded. Assistant
manager Derrick Young, then age twenty-fouspanded over the radio. Morris testified that she
told Young “hey, the customer that y’all told teslet y’all know if hecome in here, he’'s up
here[,]” and that Young responded, “withoutegeipt, don’t let him hae it.” Young testified

that Morris represented over the radio that Laad returned three items in the previous two



weeks, the most allowable undafal-Mart’'s Returns and Exchargy®olicy. Morris denies that
she communicated a numbreturns by Lane.

Lane then became upset at Morris, and Yowant to the returns area to resolve the
dispute. He keyed Lane’s driver’s license maminto Wal-Mart's computer system, which
showed that Lane had only returned one iteithhaut a receipt that year. Lane’s return was
processed, but he remained vepset. According to Muis, Lane stated #t Morris should be
fired, and Young responded “don’t you worry sir. I'm fixing to take care of her right now.”

Later that day, Lane called co-managestiduCopeland and made further complaint
against Morris for refusing his return. Lane testified that Young urged him to make this
complaint. Young denies that he did soop€land convened a meeting with Young, McMillen,
and another manager, and determined thatisishould receive another disciplinary coaching.
As Young was processing the coaching in thenmater, Wal-Mart's system automatically
triggered the exit-interview screen, and the marsadecided they had no choice but to terminate
Morris.

Following her termination, Morris filed an EEXCcharge, received heght-to-sue letter,
and then commenced this suit, alleging age discrimination against Wal-Mart in violation of the
ADEA and tortious interferenceith contract against her mager, Young, and the customer,
Lane. The Clerk of Court has entered a difagainst Lane. Wal-Mart and Young have
requested summary judgment in thfawor on all Morris’ claims.

Summary Judgment Sandard

Summary judgment is warranted under R&@&(a) of the Federal Rules of Civil

Procedure when the evidence reveals no gendispgute regarding any reaial fact and the

moving party is entitled to judgment as a maié law. The rule “mandates the entry of



summary judgment, after adequate time fecdvery and upon motion, against a party who fails
to make a showing sufficient to establish théstexice of an element essential to that party’s
case, and on which that party vbkkar the burden gfroof at trial.” Celotex Corp. v. Catrett, 477
U.S. 317, 322,106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears ithitial responsibily of informing the
district court of the basis fats motion, and identifying those gimms of [the record] which it
believes demonstrate the absence géruine issue of material factd. at 323, 106 S. Ct. 2548.
The nonmoving party must thegd beyond the pleadings” and “$etth ‘specific facts showing
that there is a genuinssue for trial.”’Id. at 324, 106 S. Ct. 2548 (citation omitted). In reviewing
the evidence, factual controversies are to Belved in favor of the nonmovant, “but only when
. . . both parties have submitted evidence of contradictory fdgtdé v. Liquid Air Corp., 37
F.3d 1069, 1075 (5th Cir. 1994) (danc). Importantly, conclusp allegations, speculation,
unsubstantiated assertions, and legalistic argurhents never constituted alequate substitute
for specific facts showing genuine issue for trialllG Ins. Co. v. Sedgwick James of Wash., 276
F.3d 754, 759 (5th Cir. 2002¥C v. Recile, 10 F.3d 1093, 1097 (5th Cir. 199T)itle, 37 F.3d
at 1075.

Discussion and Analysis
Age Discrimination

The ADEA prohibits an employer from disechang an employee because of her age. 29
U.S.C. 8§ 623(a)(1). To prove discriminatorynténation, Morris must show that but for the
alleged discrimination, she walhot have been terminate@ross v. FBL Financial Servs., Inc.,

557 U.S. 167, 176, 129 S. Ct. 2343, 174 L. Ed. 2d 2009). Because Morris seeks to establish

her claim with circumstantial evidence only, the Court utilizes the fanileonnell Douglas



burden-shifting evidentiary frameworkiiller v. Raython Co., 716 F.3d 138, 144 (5th Cir. 2013)
(citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ci817, 36 L. Ed. 2d 668
(1973)) (other citation omitted).

Within theMcDonnell Douglas contours, Morris must first establish a prima facie case of
age discrimination, “at which pointhe burden shifts t§Wal-Mart] to artculate a legitimate
non-discriminatory reason for the employment decisi@erguist v. Wash. Mut. Bank, 500 F.3d
344, 349 (5th Cir. 2007). If Wadlart meets its burden of prodian, Morris must introduce
evidence from which a jury could infer that WMhkrt's reason is not trydut instead a pretext
for discrimination, or that even if Wal-Mart'®ason is true, Morris was terminated because of
her ageMiller, 716 F.3d at 144 (citinGross, 557 U.S. at 180, 129 S. Ct. 2343).

To establish a prima facie case of disgnatory termination under the ADEA, Morris
must demonstrate that she: (1) was disctthr@® was qualified for the position held, (3) was
age forty or older, and (4) wa#ther replacedby someone younger, regked by someone outside
the protected class, or otherwise discharged because of h&hdlps v. Leggett & Platt, Inc.,

658 F.3d 452, 455 (5th Cir. 2011) (citiRgchid v. Jack in the Box, Inc., 376 F.3d 305, 309 (5th
Cir. 2004)). Wal-Mart does not contest Metrprima facie case for summary judgment
purposes, and thus the Court considers it established.

Therefore, the burden shifts to Wal-Mdd provide a legitimate non-discriminatory
reason for terminating Morri®erquist, 500 F.3d at 349. Wal-Mart need not “persuade the court
that it was actually motivated by the proffered reasohex’ Dept. of Cmty. Affairs v. Burdine,

450 U.S. 248, 254-55, 101 S. Ct. 1089, 67 L. Ed. 2d(2081). It must only “clearly set forth,
through the introduction of admissible esiite, the reasons for [its decisionld. Wal-Mart

contends that it terminated Morris for exceedthe allowable number of coachings under its



Coaching for Improvement Policy. Specifically witkgard to the Apri2014 incident, Wal-Mart
asserts that Morris failed to follow Wal-Mart’'s Return and Exchange Policy by refusing a return
without first verifying the number of Lane’s preus recent returns withbteceipts. Wal-Mart’s
asserted reason is supported by deposition tesyiftom various managers and by Morris’ exit-
interview documentation. Thus, the Court finds tWl-Mart has discharged its obligation of
producing a legitimate nongtiriminatory reason.

Accordingly, the burden shifts to Morris &how that Wal-Mart's proffered reason is
merely pretextual, or that even if true,rh@ge was nonetheless tlheit-for cause of her
termination.Miller, 716 F.3d at 144 (citation omitted).e&Smay demonstrate pretext by showing
that “the employer’s profferedxplanation is false or ‘unworthgf credence™ or by producing
other “evidence of disparate treatment . .Mdssv. BMC Software, Inc., 610 F.3d 917, 922 (5th
Cir. 2010) (quotinglackson v. Cal-Western Packaging Corp., 602 F.3d 374, 378-79 (5th Cir.
2010)). Morris has presented both types of evidence here.

As discussed above, Morris testified that Youmsgructed her to refuse Lane’s attempted
return, and that she was disciplined for doing fhat. Morris explained that Lane requested her
termination, and that Young responded “don’t younyair. I'm fixing to take care of her right
now.” And according to Lane, his complaintdo-manager Copeland was only made at Young’s
behest. This evidence creates a question ofdadio whether Wal-Mart’s asserted reason is
“false or ‘unworthy of credence.”"Moss, 610 F.3d at 922 (interhaitation and quotation
omitted).

Morris has additionally presented evidence of Young treating older employees differently
than younger employeeSee id. Morris testified thatYoung belittled her, rahg otherwise talked

to her or older associates, and consistentbttedd and laughed withounger associates. This



sentiment was echoed by four other Wal-Martployees, who acknowledged by deposition that
Young was friendlier to the younger Wal-Mataff, especially the females.

In a more concrete example of diffeti@h treatment, Morristestified that Young
reprimanded her for allowing checkout linesbi@mck up. Young allegedly stated that he would
admonish all customer service managers, buinhediscussed the issue with Morris and Brenda
Underwood, another manager over forty. Yound kot rebuke any of the younger customer
service managers, according to Morris.

For these reasons and basedchaeview of the record on tiwehole, the Court finds that
Morris has produced sufficient evidence that Wal-Mart's reason for her termination was
pretextual. Summary judgmentiswarranted on her ADEA claim.

Tortious I nterference with Contract

Morris also pursues a claim against Young tiantious interferencevith contract. To
establish her claim, she must prove the following:

(1) that [Young’s] acts were intentionatc@willful; (2) that they were calculated

to cause damage to [Morris] in [her] lawbusiness; (3) that they were done with

the unlawful purpose of causing damagel doss, without right or justifiable

cause on the part of [Young] (whictortstitutes malice); and (4) that actual

damage and loss resulted.

Coleman & Coleman Enters., Inc. v. Waller Funeral Home, 106 So. 3d 309, 315-16 (Miss. 2012)
(quotingPar Indus., Inc. v. Target Container Co., 708 So. 2d 44, 48 (Miss. 1998)). Morris must
also show that she and Wal-Mart shared emfiorceable obligation that would have been
performed if not for the alleged interference by Younl.The Mississippi Supreme Court has

held that tortious interference with anvetl employment relationship is actionableevens v.

Campbell, 733 So. 2d 753, 760 (Miss. 1999).



Young advances three primary arguments Sommary judgment on Morris’ tortious
interference claim. He first contends that he n@viended to terminate Morris, but only to issue
her a coaching. His position is, hever, in dispute. At a mininma, the alleged statement by
Young that he was going to “take care of” Mornsade directly after Lige allegedly requested
her termination, creates a questiminfact as to Young’s intent. Rher, the claim of tortious
interference does not require an intentionetoninate, but merely an intention itgerfere with
employment.See Wertz v. Ingalls Shipbuilding Inc., 790 So. 2d 841, 845-46 (Miss. Ct. App.
2000) (finding jury question on taous interference claim whenghtiff's former employer and
shipyard would not permit him to work foulscontractor on its prenas, resulting in his
termination by the subcontractor). The demisito issue a coaching which could result in
termination—and in this case did—constitudgsotentially actionable interference.

Young further asserts thatethlecision to termate an employee based on the demand of
another party (here Lane) does niee to the level of tortiousmterference with contract, citing
Southern Health Corporation of Houston v. Crausby, 174 So. 3d 916, 921 (Miss. Ct. App. 2015).
There, a hospital acquiesced to a doctor whoatereed to cease admissions to the hospital
unless it terminated a particular nurkeg. The Mississippi Court of gpeals explained that by
terminating the nurse, the hospiteas acting for its own economamvantage, and not “with the
unlawful purpose of causing damage and lasgthout right or justifiable causeld. But the gist
of Morris’ claim, unlike the claim irCrausby, is that Young allegedly caused her termination
because of her age, not in order to Harthis or Wal-Mart’s economic interestSrausby is
therefore inapposite.

In a similar vein, Young claims that his actsowere privileged badeon his supervisorial

role over Morris. Indeed, “one occupying a positiof responsibility on behalf of another is



privileged, within the scope dhat responsibility and absentddaith, to interfere with his
principal’s contractual relationg with that third person.Morrison v. Miss. Enter. for Tech.,
Inc., 798 So. 2d 567, 574 (Miss. Ct. App. 2001) (citBngw v. Burchfield, 481 So. 2d 247, 255
(Miss. 1985)). To defeat the privilege by shogvbad faith, Morris may rely on direct evidence,
or as is more often the case, circumstardgiatience that Young “wasalicious or recklessly
disregarding” Morris’ rights.Id. at 575.

The question of bad faith is resolved on substantially the same evidence as Morris’
ADEA claim. Young allegedly told/orris not to allow Lane to tarn the vacuum cleaner. He
then reversed his decision and, according to Lane, urged Lane to lodge a complaint. This course
of conduct and the other evidence of Youngreferential treatment for younger employees
creates a genuine factussue as to bad faith and as to WieetYoung’s actions were privileged.

In accord with this conclusion, courts haygically found a jury question on bad faith
when there is otherwise evidento support a claim for unlawftermination initiated by the
plaintiff's supervisor.See King v. Bd. of Trustees of Sate Institutions of Higher Learning of
Miss,, No. 3:11-CV-403-CWR, 201WL 1276477, at *14 (S.D. MisMar. 27, 2014) (holding
evidence of race discrimination sufficient to derstrate bad faith on taous interference of
contract claim)Gillespie v. City of Macon, Miss., 485 F. Supp. 2d 722, 731 (S.D. Miss. 2007)
(finding question of fact on supasorial privilege in view ofevidence that mayor’'s conduct
constituted political retaliation imiolation of First Amendmentjgee also Wright v. KIPP Reach
Acad. Charter Sch., No. 10-CV-989-D, 2011 WL 1752248, at *4 (W.D. Okla. May 6, 2011)
(“Where the alleged contract interferenceb&ésed on the claim th#he interfering employee
engaged in unlawful discrimination, he may lmble for tortious interference because such

conduct would constitute bad faith.”).



For the foregoing reasons, the Court finds that summary judgment is not warranted on
Morris’ claim against Young for intéional interferencevith contract.
Conclusion
Defendants’ Motion for Summary Judgme®B] is DENIED. Morris has presented
sufficient evidence to create a qties of fact as to whether Walkart terminated her because of
her age and whether Young tortiougtyerfered with heemployment. A sepat@ order to this
effect shall issue this day.

SO ORDERED, this 3rd day of May, 2016.

/9] Sharion Aycock
UNITED STATESDISTRICT JUDGE
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