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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
ABERDEEN DIVISION

COBY COOK PETITIONER
V. No. 1:14CV188-SA-IMV
FRANK SHAW RESPONDENT

MEMORANDUM OPINION

This matter comes before the court onpteesepetition of Coby ©ok for a writ othabeas
corpusunder28 U.S.C. § 2254The State has moved to disniies petition as uirhely filed under
28 U.S.C. § 2244(d)(2). Cook has retponded, and the time tostohas expiredThe matter is
ripe for resolution. For threasons set forth below, the Statedgion to dismiss will be granted and
the instant petition for a writ dtfabeas corpudismissed as untimely filed.

Factsand Procedural Posture

Cody Cook pled guilty to armedbbery in the Circuit Court &ebster County, Mississippi,
and, on June 20, 2011, was sentencegrve a term of twenty yeansthe custody ofhe Mississippi
Department of Corrections. Byatute, there is no diregppeal from a guilty pleeSeeMiss. Code
Ann. § 99-35-101.

On December 18, 2011, Cook signetiiation for Post-Convictin Collateral Reli¢fand
“Motion for Record and Transcriptsyhich were filed in Websterdiinty Cause No. 2012-7-CV-L.
These motions were denied bylers entered February 8, 20IThe Mississippi Supreme Coigrt
docket, as availde on that couid website, does not reflect anteatpt by Cook to appeal the trial
courts denial of his postenviction motion. Fuhter, the Webster County Circuit Court Cler®ffice

verified that Cook did rndile a notice of appa in that case.
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Cook then filed @&Motion to Withdraw Guilty Pleand Alter or Amend the Judgment of
Convictiorf in Webster County Circu€ourt Cause No. 2012-0062-CValvhich he gined on July
12, 2012.The trial court treated this rion as a second petition for pasmviction collateral relief
and, on August 012, denied Codkmotion. Cook appealed this deasi to the Mississippi Court
of Appeals, which affmed the trial couid decision on November 5, 201Gook v. Statel26 So. 3d
98 (Miss.Ct.App. 2013) (Caudin. 2012-CP-01489-COA). Thstate court of appealmandate
issued on November 26, 2013.

One-Year Limitations Period

Decision in this case is governeg 28 U.S.C. § 2244(d), which provides:

(d)(1) A 1-year period of limitation shall ply to an application for a writ of

habeas corpus by a person in custody fansto the judgment of a State court.

The limitation period shallun from the latest of —

(A) the date on which the judgmdrgcame final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impedimeatfiling an application created by
State action in violation of thed@stitution or the laws of the United
States is removed, if the applicantsy@evented from filing by such State
action;

(C) the date on which the constitutal right asserted was initially
recognized by the Supreme Courthié right has been newly recognized
by the Supreme Court and madeaattively applicable to cases on
collateral review; or

(D) the date on which the factualeglicate of the claim or claims
presented could have been disaedethrough the exercise of due
diligence.

(2) The time during which a properly fileapplication for State postconviction or
other collateral review withespect to the pertinent judgment or claim is pending
shall not be counted toward anyripé of limitation under this subsection.

28 U. S.C. § 2244(d)(1) and (2).



CobyCooKs petition became final on the date hewsentenced on his gyiblea, June 20,
2011. As such, theeadline for Cooko seek federdlabeas corpueelief became June 20, 2012 (June
20, 2011 + 1 year). He signed Imitial post-coniction pleading before thakate; as such, he is
entitled to statutory tolling und@8 U.S.C. § 2244(d)(2) while thedise was penalj, a total of 52
days (December 18, 2011rahgh February 8, 20125ee Grillete v. WardeB72 F.3d 65, 769 (5
Cir. 2004);Flannagan v. Johnsori54 F.3d 196, 201 {SCir. 1998);Davis v. Johnsaqrl58 F.3d 806
(5" Cir. 1998). Hence, Cotkfederal petitiofior a writ ofhabeas corpusias due in this court by
August 13, 2012 (Jur9, 2012 + 52 days).Cook also enjoyed statuyaolling while his second
application for post-canction collateral relief was pemd), a total of 502lays (July 12, 2012,
through November 26, 2013). Therefore, Coddderahabeas corpudeadline became December
30, 2013 (August 132 + 502 days). The court received the instdaderal petitiorfor a writ of
habeas corpusn October 6, 2014.

Under the “mailbox rule,” the instargro sefederal petition for a writ dhabeas corpus
is deemed filed on the date the petitioner delivéramprison officials for mailing to the district
court. Coleman v. JohnsoiB4 F.3d 398, 40Xeh’g and reh’g en banc denietl96 F.3d 1259
(5" Cir. 1999) cert. denied529 U.S. 1057, 120 S. Ct. 1564, 146 L.Ed.2d 467 (2000) (citing
Spotville v. Cain149 F.3d 374, 376-78(&Cir. 1998)). In this cas the federal petition was
filed sometime between the date it was stgoe September 1, 2014, and the date it was

received and stamped as “filenli’the district court on Ocbeer 6, 2014. Giving the petitioner

! The actual date, August 12, fell on a Saturday. As $uthe court has ed the date on
the next available busineday, Monday, August 13, 2012.

% The actual date, December 2813, fell on a Saturday. As sydhe court has used the date
of the next available businesday, Monday, Deember 30, 2013.
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the benefit of the doubt by using the earlier dtite instant petition was filed 245 days after the
December 30, 2013, filing deadline. The petiticth@es not allege any “rare and exceptional”
circumstance to warrant equitable tollin@tt v. Johnson192 F.3d 510, 513-14 {SCir. 1999).
The instant petition will thus dismissed whejudice and without édentiary hearing as
untimely filed under 28 U.S.C. § 2244(d). A fijadgment consistent with this memorandum

opinion will issue today.

SO ORDERED, this the 10th day of February, 2015.

/9 Sharion Aycock
U.S.DISTRICT JUDGE




