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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
ABERDEEN DIVISION

MARCUSD. SMITH PLAINTIFF
V. No. 1:15CV141-SA-SAA
LT. UNKNOWN ROBERTS, ETAL. DEFENDANTS

MEMORANDUM OPINION

This matter comes before the court ongiteseprisoner complaint of Marcus D. Smith, who
challenges the conditiom$ his confinement undéd2 U.S.C. § 1983. Fordflpurposes of the Prison
Litigation Reform Act, the court natehat the plaintiff wascarcerated when Higed this suit. The
plaintiff alleges that someone (either inmategr@on guards) stole hisqperty, and the defendants
did not replace it. Fdhe reasons set forth below, the instaseaaill be dismissed for failure to state
a claim upon which reliefould be granted.

Factual Allegations

On December 4, 2014, the plaintiff and fellimmate Chaz Pinkston were surrounded by
hostile inmates. As the plaintdhd Pinkston approach#w plaintiff's cell, they saw several inmates
leaving the cell. The inmates attacked Pinkstam torrections Officers emesl the zone and placed
everyone on lockdown. When the pldir@ntered his d& he noticed that son@f his property (items
he had bought from the canteen) hadrbstolen. Lt. Robert told tp&intiff to write to the canteen
and have his items replaced. Tientiff provided a proerty receipt (to showhat he had actually
possessed the items), but never regkhis property, replacements foioit money to replace it. The

plaintiff alleges that the total kee of the items taken was $62.00.
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StateAction

The plaintiff has brought the instant caswler 42 U.S.C. § 1983, which provides a
federal cause of action against “[e]very petssho under color of statauthority causes the
“deprivation of any rights, privileges, or immitias secured by the Constitution and laws” of the
United States. Section 1983 “is iitself a source of substantivglis,” but merely provides “a
method for vindicating federabhts elsewhere conferredBaker v. McCollan443 U.S. 137, 144, n.
3,99 S.Ct. 2689, 2694, n. 3, 61 L.Ed.2d &3879). The first step in arsych claim is to identify the
specific constitutional right allegedly infringe@Graham v. Conng490 U.S. 386, 394, 109 S.Ct.
1865, 1870, 104 L.Ed?443 (1989); anBaker v. McCollan, suprat43 U.S., at40, 99 S.Ct., at
2692. To proeed with his case, the plaintiff must allege that the defendants were acting “under
color of state law.” 42 U.S.C. § 1983. If the ptdf is alleging that the inmates he saw leaving
his cell took his property, then his claim mtat because they wereot, by any stretch, state
actors.

Taking of Property Without Due Process of Law

In addition, if the plaitiff is alleging that pison guards took his progg then his federal
claim also fails. The randomeé unauthorized deprivation of a jaer's property by a state actor
does not violate the prisoner's guecess rights if theate provides an adegte post-deprivation
remedy. See Hudson v. Palmet68 U.S. 517, 533 (1984 arratt v. Taylor451 U.S. 527, 541-44
(1981) overruled in part byaniels v. Williams474 U.S. 327330-31 (1986) This rule, the
Paratt/Hudson dodtre, provides “that no congitional claim maye asserted byaintiff who was
deprived of his liberty gproperty by negligent or intentionalr@uct of public offtials, unless the
state procedures under whitiose officials acted are unconstitutionastate law faildo afford an

adequate post-deprivatioemedy for their conduct.Martin v. Dallas County, Tex822 F.2d 553,



555 (8" Cir. 1987):see also Hudsod86 U.S. at 53Daniels,474 U.S. at 330—-3White v. Epps411
Fed.Appx. 731 (‘BCir. 2011). Thus, the indll question before the court as to the plaintiff’'s claim
regarding the taking of §iproperty is whether Mississigpiv affords him an adequate post-
deprivation remay for his loss.

In most circumstances, suitsaagt the Mississippi governmamibuld be controlled by the
Mississippi Tort Claims Act, Miss. Code Ann1%-46-9 (“MTCA”"), which became effective on April
1, 1993. As to suits filed kyrisoners, the MTCA states:

(1) A governmental entitynal its employees aaty within the couse and scope of

their employment or duties shabt be liable for any claim:

(m) Of any claimant what the time the claim arises is an inmate of any
detention center, jail, wkhouse, penal farm, penitigary or other such
institution, regardlessf whether such claimantds is not annmate of any
detention center, jail, wkhouse, penal farm, penitigary or other such
institution when the claim is filed.

Miss. Code Ann. 8 11-46-9(1)JmAt first blush, thistatutewould seem to fordose any remedies
the plaintiff may have uter state law. However, the pldii'g remedy for the taking of property
arises directly from th€onstitutionof the State of Mississippihich cannot be circumvented
through a state statutlickering v. Langston aw Firm, P.88 So.3d 1269 (Miss. 2012). The
unlawful taking of an inmate’s pregy can violate Article 3, Seoti 17 of the Cortgution of the
State of MississippiBishop v. Reagan2012 WL 1804623 (S.D. Missgiting Johnson v. King85
S0.3d 307 (Miss.App.,2012). ArtcB, Section 17 of the Missippi Constution reads:
Private property shall nbe taken or damaged fpublic use, except on due
compensation being first mattethe owner or ownersateof, in a manner to be
prescribed by law; and whenever an attesptade to take prate property for a use
alleged to be public, the quies whether the contemplatede by the public shall be

a judicial question, and, as sudetermined withoutgard to legislate assertion that
the use is public.



The circumstances lohnsorare legally indistinguishable frothose in the instant case. The
prison officials in tlat case confiscatelbhnson'sdrinking mug and dposed of it.Johnson v. King
85 S0.3d 307, 311-312 (Miss. Apf212). Johnson had pisased the mug from the canteen with his
own money.ld. The mug as purchased was not considered contrarahdohnson had not
modified the mug in such a wayturn it irto contrabandld. The Mississippi Gurt of Appeals held
that, under these circumstances, ttiking of Johnson’s mug violatédte MississippConstitution and
that prison officials had to eithegplace the mug or compensate Johrfer the fair value of the mug.
Id. If the plaintiff in the presemase has alleged thatgam guards confiscatedshproperty, then this
case mirrors the facts dohnson, supraAs such, the plaintiff in th case has an adequate remedy
under state law, and his claims floe taking of his mperty without due process of law must be
dismissed.

Conclusion

For the reasons set forth abave, instant case will be dismissier failure to state a claim

upon which relief could be granted.final judgment coristent with this memorandum opinion will

issue today.

SO ORDERED, this, the 16th day @eptember, 2015.

/9 Sharion Aycock
U.S.DISTRICT JUDGE




