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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION
WILLARD HEAD PLAINTIFF
V. CIVIL ACTION NO. 1:16-CV-77-SA-DAS

CITY OF COLUMBUS
LIGHT AND WATER DEPARTMENT DEFENDANT

MEMORANDUM OPINION

Willard Head filed his Complaint [1] in this Court on May 9, 2016 alleging that his
former employer, the City of Columbus, Missippi Light and Water Ouartment wrongly fired
him because of his age and physitighbility. Head seeks reliehder the Age Discrimination in
Employment Act, 29 U.S.C. § 624 seg. and the Americans with Disabilities Act, 42 U.S.C. §
12101,et seqNow before the Court is the Departrmisiilotion for Summary Judgment [35] on
all claims. Head filed a Response [40] and th@ddenent filed a Replj43] making this issue
ripe for review.

Factual and Procedural Background

Head was involved in an ammbile accident irt992 while driving a truck for his then
employer, Hardin’s Bakery. Because of injurgesstained in the accident, Head had his right hip
replaced. Head was unable to continue in hisaela truck driver because of his injury, so he
sought re-education as a draftgmn at East Mississippi Conumity College. During his final
semester, Head’s instructor recommendedfbma mapping position at the Columbus Light and
Water Department. Superintendent C.F. Williamsed Head, while still a student, for the
mapping position in June of 1995. Head's emgpient application from 1995 notes “a physical
defect which precludes him froperforming certain kinds of work.” Specifically, Head noted on

his application “hip replacement, no heavy lifting.”
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Head's primary job responsibility was topdate and maintain the Department’s
computerized master map of the electricalaysincluding lines, poles, and other devices. Head
received “staking sheets,” mostigchnical drawings, from hisipervisor Chief Engineer Rusty
Jaudon with changes. Head took the informatiomfthe staking sheets and used it to update the
master map. Head received training on mappaspecially early on. €zasionally, Head would
go out into the field to collect GPS location dataelectrical poles oequipment for mapping
purposes. The Department also trained Head as a dispatcher.

Although Head and Jaudon shared an office space in the Department’'s electrical
warehouse for almost nineteen years, Hbead personal issues with Jaudon. Head thought
Jaudon had unrealistic expectatiothgt he treated everyone at the Department unfairly, and was
generally a poor manager. Inrpeular, Head complainedaut Jaudon’s poor personal hygiene
and strong offensive body odor. It was no secrat Head and Jaudon hadense relationship.

According to Superintendent Williams, Hea@s a generally a good employee but over
the years he started to lose focus. Jaudon agedaHead with some additional responsibilities
over the years. On at least one occasion, JaudorHsewk out with a crewo clear some trees
after a storm, Head sometimes coveredwtaeehouse when the warehouse personnel were on
break, and Head often covered dispatch whenrdbalar dispatcher wasut or at lunch. Head
complained to Williams that doing physical labixe dragging brush was painful and difficult
for him with his artificial hip.

Head was also tasked with managing the Department’s security light program. Customers
that wanted to have an overhead security ligistalled at their property would contact the
Department and Head would go out to meetdhstomer, determine the best location for the

security light, and get the customer to sign a contract. Head did not like having these additional



tasks and responsibilities. In his opinion, he Wwiaed to do mapping and these other tasks were
distractions that took him awdsom his main responsibility.

In 2009, Head’s job descriptiamas updated to the following:

Job Description

Job Title: Engineering Assistant
Area: Electrical Division
Pay Grade: 5

Reports To: Chief Engineer

Job Summary: To assist in the performance of routine, engineering duties in accordance
with well established procedures and tofgen related field works as required.

Essential Functions:

1. Collect data and prepare documents as instructed.

2. Read maps and blueprints.

3. Prepare work orders.

4, Maintain computerized records.

5. Make simple measureents and recordings.

6. Maintain good public relations and waidk enhance the image of the CL&W.
7. Operate utility vehicle as assigned.

8. Use drafting and survey tools and equipment.

9. Operate various computer terminals.

10. Perform other duties as assigned by supervisor.

Educational Requirements: Minimum ofghi school diploma, GED or equivalent.
College level algebra and geometry desirable.

Job Requirements

Must have and maintain a valid Mississippi Driver’s License.

Must be able to add, subtract, mulgipand divide all units of measure.

Should have basic working knowledgeetéctric utility operations and practices.
Must have ability to read maps.

Must have ability to work with computers.

Must be able to understand antlder written and oral instructions.

Must be able to carry out routingg@ssignments and be able to implement
solutions for routine problems without the directions of the Supervisor and
accomplish all assignments without constant supervision.

Must be able to maintain clear and concise records.

9. Must be able to lift and carry 50 Ibs.

10. Must be able to work outdoors in differing weather conditions and temperature
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variations.

11. Must be able to stand, walk, sit, reach with hands and arms, climb, balance,
stoop, kneel, crouch, and crawl.
12. Must be able to work overtime and dadick for emergencies and other periods

of time as needed.
13. Must be able to speak clearly and concisely and listen carefully.
14. Must have the ability to establish andimain effective working relationships.

Over the years, Head and Jaudon had various disagreements. Head complained to
Superintendent Williams about Jaudon, and Willisadsised Head to keep his head down and
do his job! Jaudon brought some errors that Head made to Williams’ attention informally but
Head was never formally disciplined.

In September of 2013, Department General Mafabmid Gale observed Head asleep at
his desk, acting disoriented, and slurring his spe&ale wrote a letter to Head informing him
that Head was seen “dozing off on the job'March and September, and that he “on occasions
appeared disoriented.” Head was on a fewdinaions including painlkers for his hip and
Xanax. The Department kept a list of Head'sdmations on file for drug testing purposes. Gale
instructed Head to obtain a work release ftasidoctor and informed him that continuing this
behavior would lead tdisciplinary action. Head contacted ldoctor who began to taper him off
the painkillers and discomied the Xanax. Head’s docgave him a work release.

In the Spring of 2014, Marcus Rushing replaced Williams as Superintendent. Rushing
was promoted from within the Departmentrm@rly having served as a project engineer
reporting directly to the Superintendent.

Near the end of May 2014, Head was fillingan dispatch while the regular dispatcher

was at lunch. Head took a call from a custothat was without power and recorded the call in

Y In his deposition, Williams mentioned a few issues Heal over the years but it is unclear whether any of them
resulted in formal disciplinary action. Williams alsiated that he and Head were personal friends.
2 The General Manager is over the entire Department and reports directly to an appointeuhfbes-board.
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the logbook. Head then attempteddispatch a crew tservice the customdut was unable to
reach the crew because they walso at lunch. The regular dapher returned and Head went
back to his office. Around 4:15 dh afternoon the customer calback and again complained,
she was still without power. Head remembered tieatvas not able to send a crew at lunchtime
and a service crew waBspatched. An official verbalkarning signed by Jaudon and Rushing
was issued to Head for failing to dispatch ewcror to communicate the outage to the regular
dispatcher, and for leavingdttustomer without power.

Less than a week later, on June 5, 2014dda wrote Head up stating, “has trouble
following instructions (verbal), cannot focus bis job, makes multiple errors, does not check
his work.” According to Jaudon, Head made ermrghree out of twenty-one updates he entered
in the transformer database. Head signed the warning but disagreed stating, “I feel like | come to
work focused and do a good job. It could betdrewithout all the iterruption and outside
disruptions. Always learng.” Head did not dispute the database errors.

In September, Head was again issued aewittarning after he was an hour and a half
late for work, and failed to include required information on a phone log and repair sheet. Head
admits that he overslept because his alarrndidgo off. The Department suspended Head for
five days.

Head was terminated in October aff@audon reviewed 164 of his mapping updates and
found errors on thirty of themGeneral Manager Gale, Superintendent Rushing, and Chief
Engineer Jaudon were all present iftead’s termination. Head’s temation letter notes that he
was previously warned regarding his jolsfpamance in May, June, and September.

Head filed a discrimination charge withetkEqual Employment Opportunity Commission

alleging that the Department fired him becauséisfage and disability. Head received a right-



to-sue letter from the Commissiondasubsequently filed this suead alleges that his work did

not deteriorate and that but for his age, hilgg, and need for accommodation the Department

would not have fired him. Head was fifty-eigfgars old at the time of his termination and the

Department replaced him with a person fiftyagge old. The Departmewbunters it fired Head

for poor performance and now requests summatgment in its favor on all of Head’s claims.
Standard of Review

Federal Rule of Civil Procedure 56 goveswsnmary judgment. Summary judgment is
warranted when the evidence reveals no gendisiute regarding any raial fact, and the
moving party is entitled to judgment as a matter of lagn.R. Civ. P. 56(a). The rule
“mandates the entry of summary judgment, radidequate time for discovery and upon motion,
against a party who fails to makeshowing sufficient to establish the existence of an element
essential to that party’s case, and on which gaaty will bear the bulen of proof at trial.”
Celotex Corp. v. Catretd77 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The moving party “bears the irat responsibility of informg the district court of the
basis for its motion, and identifying those portiafigthe record] which it believes demonstrate
the absence of a genuine issue of material fadt.'at 323, 106 S. Ct. 2548. The nonmoving
party must then “go beyond the pleadings” and itgfeste ‘specific factstowing that there is a
genuine issue for trial.’Td. at 324, 106 S. Ct. 2548 (citation ivt@d). In reviewing the evidence,
factual controversies are to besolved in favor of the non-movant, “but only when . . . both
parties have submitted evidence of contradictory fatile v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994) (en banc). When such calittary facts exist, i Court may “not make
credibility determinations or weigh the evidencBé&eves v. Sanderson Plumbing Prods.,, Inc.

530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. Bd. 105 (2000). Conchory allegations,



speculation, unsubstantiated assertions, and legalistic arguments have never constituted an
adequate substitute for specific facts showing a genuine issue forl@ains. Co. v. Sedgwick
James of Wash276 F.3d 754, 759 (5th Cir. 2008EC v. Recilel0 F.3d 1093, 1097 (5th Cir.
1993);Little, 37 F.3d at 1075.

Age Discrimination

Under the Age Discrimination in Employmte Act, an employer may be liable for
“discharg[ing] any individual . . . because of sachindividual's age.” 29.S.C. § 623(a)(1). To
prove discriminatory terminatn under the ADEA, the plaintifinust show that but for the
alleged discrimination, he waliihot have been terminatedross v. FBL Financial Servs., Inc.
557 U.S. 167, 176, 129 S. Ct. 2343, 174 L. Ed. 2d 119 [20@9en, as here, a plaintiff seeks to
establish his claim with circumstantial eviderady, the Court assesses the sufficiency of the
evidence using thklcDonnell Douglasurden-shifting frameworkMiller v. Raytheon C0.716
F.3d 138, 144 (5th Cir. 2013) (citation omitted).

Within the McDonnell Douglascontours, Head must first establisprama faciecase of
age discrimination, “at which point, the burden tshtb the employer to articulate a legitimate
non-discriminatory reason for the employment decisi8erguist v. Wash. Mut. Ban&00 F.3d
344, 349 (5th Cir. 2007). If the Department mestdburden of production, Head must introduce
evidence from which a jury could infer that tbepartment’s proffered reasons are not true —
but are instead a pretext for discrimination— attlven if the Department’s reasons are true,
Head was terminated “because of” his addler, 716 F.3d at 144 (citin@Gross 557 U.S. at
180, 129 S. Ct. 2343). To demonstrate pretext utittetADEA, Head must offer evidence to
rebut each of the employer’'s proffered reasors.E.O.C. v. Tex. Instruments Ind.00 F.3d

1173, 1180 (5th Cir. 1996n banc) (quotingsrimes v. Tex. Dept. dflental Health & Mental



Retardation 102 F.3d 137, 140-41 (5th Cir. 1996)).
Age Discrimination: Prima Facie Case

To establish grima faciecase of discriminatory teination under the ADEA, Head
must demonstrate that he: (1) was dischar{f@dwas qualified for the position held, (3) was a
member of the protected class, and (4) ewiser replaced by someone younger, replaced by
someone outside the protected class, bemtise discharged bause of his agePhillips v.
Leggett & Platt, Ing.658 F.3d 452, 455 (5th Cir. 2011) (citiRgchid v. Jack In The Box, Inc.
376 F.3d 305, 309 (5th Cir. 2004)). The Department contests only the final element for summary
judgment purposes, arguing that the eight-year lggtween Head and his replacement is not
legally sufficient to establish@ima faciecase of age discrimination.

Neither the Supreme Court nor the Fifthra@it has provided a bright-line rule to
determine which age differences are considered substantial and which are considered
insubstantialBienkowski v. Am. Airlines, In@51 F.2d 1503, 1506 (5th Cir. 1988) (“The ADEA
does not lend itself to a bright-line age ruletgll v. Sealy, InG.2011 WL 4389701, at *5 (N.D.
Tex. Sept. 21, 2011). The Fifth Ciitstated in dicta that fivegars presents a “close question”
as to whether the age diféarce is legally sufficienRachid 376 F.3d at 313, and has held four
years to be insubstantial as a matter of Barle v. Aramark Corp.247 F. App’x 519, 523 (5th
Cir. 2007).

District Courts within the Fifth Circuit, mluding this one, have routinely treated the
fourth element as satisfied for summary judgimgurposes when the age difference between a
plaintiff and his replaceméns seven years or mor8eeRuth v. Eka Chemicals, Inc92 F.
Supp. 3d 526, 530 (N.D. Miss. Feb 17, 20H5jd, 623 F. App’x 281 (5th Cir. 2015Frazier v.

Lockheed Martin Operations Support, In2013 WL 2897897, at *4 (S.D. Miss. June 13, 2013)



(finding that age differences of seven, eight, sedenteen years were sufficient for purposes of
the plaintiff's prima facie casepee Hall 2011 WL 4389701, at *5 (declining “to conclude as a
matter of law that an age difference of more than nine years is insubstaB@l'y; Raytheon
Co, 2009 WL 2365454, at *6 (N.D. Tex. July 31, 200@suming that an approximately seven-
year difference is substantiaDaly v. Home Depot U.S.A., In@007 WL 4260900, at *5 (W.D.
Tex. Dec. 3, 2007) (finding that a differencesefven years is a “close question,” but assuming
for summary judgment purposes that it is sufficie@gnnon v. St. Paul Fire & Marine Ins. Co.
2005 WL 1107372, at *4 (N.D. Tex. May 6, 2005) (“T@eurt is not prepareth declare an age
difference of approximately seven yearsubstantial as a matter of law.”).

This Court chooses to follow the lead of othdestrict courts within the Fifth Circuit and
holds that an eight-year differencesisfficient for purposes of the fourffrima facieelement.
The Court thus finds Head has carriedgrisna face burden by showing he was replaced by an
employee eight years his junior.

Age Discrimination: Non-Discriminatory Reasons

Because Head carried hisima facieburden, the burden shifte the Department to
provide at least one legitimate nondistinatory reason for terminating hiBerquist 500 F.3d
at 349. The Department’s reasom the adverse employment actioeed not be persuasive or
credible.See St. Mary’s Honor Ctr. v. Hicks09 U.S. 502, 509, 113 6t. 2742, 125 L. Ed. 2d
407 (1993);Sandstad v. CB Richard Ellis, In&@09 F.3d 893, 898 (5th Cir. 2002). Instead, its
burden is to produce “evidence, which, ‘takerras, would permit the conclusion that there was
a nondiscriminatory reason for the adverse actidPrite v. Fed. Express Cor®283 F.3d 715,
720 (5th Cir. 2002) (quotinglicks, 509 U.S. at 509, 113 S. Ct. 2742).

Here, the Department has advanced poor performance as its legitimate nondiscriminatory



reason for firing him. Specificallthe Department asserts thafiied Head for, all in 2014: (1)
Failing to dispatch a service crew to an oetaig May, (2) making errors on updates to the
transformer database in Jur{8) showing up an hour and a h&te and making errors on a
phone log and repair sheet September, and (4) makingra&s on a significant number of
mapping updates in October.

As noted above, the Department is not “required to ‘persuade the court that it was
actually motivated by the proffered reason3.irner v. Kansas City S. Ry. C675 F.3d 887,
901 (5th Cir. 2012) (quotingex. Dept. of Cmty. Affairs v. Burdig50 U.S. 248, 254-55, 101
S. Ct. 1089, 67 L. Ed. 2d 207 (1981)). It mustydialearly set forth, trough the introduction of
admissible evidence, the reasons for [its sleal.” Accordingly, theCourt finds that the
Department satisfied itsurden of production here.

Age Discrimination: Pretext or Because of Age

Shifting to the final stage in th&cDonnell Douglasanalysis, Head must provide
sufficient evidence from which a jury could reaably infer that the Department’s reasons are
merely pretextual, or that even if the reasane true, his age wasettbut-for cause of his
termination.Miller, 716 F.3d at 144 (citation omitted). Pretext may be demonstrated “through
evidence of disparate treatment or by showing ttetemployer’s proffered explanation is false
or ‘unworthy of credence.”"Moss v. BMC Software, Inc610 F.3d 917, 922 (5th Cir. 2010)
(quotingJackson v. Cal-Western Packaging Cp82 F.3d 374, 378-79 (5th Cir. 2010)).

Age Discrimination: Pretext: May Dispatch Error

Head acknowledges that he failed to dispaahew to an outage May but argues that

his failure was not unique, and that other dispats made mistakes but were not disciplined.

Regular dispatcher Waltman agrees that she mwlyy made mistakes dispatch, such as
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forgetting to record a phone number, but that her mistakes were not a detriment to the company,
and that she never failed to sencepair crew or to record arsee call. According to Waltman
and Jaudon, while mistakes were made in desp#tat went undiscipled, Head's error was
more serious because it left a customehout power. When questioned, neither Waltman nor
Jaudon could recall another similar incidence dfispatcher failing tssend out a crew to a
customer outage. Head was similarly undblpoint to anothesimilar occurrence.
Age Discrimination: Pretext: June Transformer Database

Head does not dispute that he made empdating the transformer @édase in June of
2014. Head did disagree with Jaudon’s assessmdris dbcus. Head believed that he came to
work focused and that he did a good job. kertHead believed that Jaudon and Rushing were
just looking for a reasoto get rid of him.

Age Discrimination: Pretext: September Tardiness

Again, Head does not dispute that he wakaur and a half late for work in SeptembBer.
Head argues that the Departmenty fired one other person foeing late, and that person was
chronically late. Head also argues that tepartment called other employees, especially
lineman, when they were late did not show up fowork, but that no on&fom the Department
bothered to call him. The Deparént responds that Head wasyoslispended for being late and
that his tardiness was only ofector in his termination. The Partment agrees that it often
called lineman when they were late, but omlye to the time sensitive nature of their
responsibilities.

Age Discrimination: Pretext: October Mapping Errors
As to the October mapping errors, Head arguesnibizall of the errors are attributable to

him. Head argues that in some cases the cpevisrmed the job differently than the way it was

® The Department’s other allegation, that Head made errors on a light repair sheet is disputed.
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assigned and that some of his changes mag lisappeared during an overnight software
update. However, when questioned Head admittedhta committed at leasome of the errors,
and could not recall a specific software update thase errors could battributed to or any
specific instances where crew performance wWe cause. Head did have a method for double-
checking his work, and at some point, the Departt did hire an outside company to perform
remote updates to the mapping software.

Age Discrimination: Pretext: Other Arguments

In addition to the above specfarguments, Head also arguleat his treatment from the
Department changed for the worse when Rushing replaced Williams as Superintendent. Head
believes that Rushing targeted him for terminabecause of his age. Head also argues that he
was assigned additional duties, which wereranphysically demanding, that took him away
from mapping.

In order to meet his evidentiary burden on @xgta plaintiff musdemonstrate “that [the
defendant] did not in good faith believe the allegadi but relied on them in a bad faith pretext
to discriminate against him on the basis of his a§a&nson v. Schwan’s Consumer Brands N.
Am, 500 F. App’x. 343, 346 (5t@ir. 2012) (citingWWwaggoner v. City of Garland, Te®87 F.2d
1160, 1166 (5th Cir. 1993)). To establish pretbgtmust produce evidence demonstrating that it
was not a true reason for his terminatidviaggoner 987 F.2d at 1166. Ultimately, to prevalil
under the ADEA, the Plaintiff mu$prove, by a preponderancetbi evidence, that age was the
‘but-for’ cause of the eployer’s adverse actionGross 557 U.S. at 176, 129 S. Ct. 2343. The
Court also notes that, factual controversies areetoesolved in favor of the non-movant, “but
only when . . . both parties have submitted evidence of contradictory faitte; 37 F.3d at

1075. Conclusory allegations, speculation, unsulistad assertions, andgalistic arguments
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have never constituted an adequate substitutepkexific facts showing a genuine issue for trial.
Sedgwick276 F.3d at, 75%Recile 10 F.3d at 109%;ittle, 37 F.3d at 1075.

Here, Plaintiff Head has simply not produ@ad/ evidence, other than his own subjective
belief, that the Department’s proffered reasonHisr termination is pretextual or that he was
otherwise discharged because of his age. éryeinstance where Head was disciplined by the
Department, Head acknowledges thatdid in fact make errom commit other infractions. In
other words, Head fails to dispute that theg@®&ment’s reasons féiring him are not true.

Head does complain that he was assignkdraluties that took i away from mapping
but he fails to draw any connection betweea tither duties and the Department’s proffered
reasons for his termination. Ultimately, Head’s laests only on his own subjective belief that
he was discriminated against on the basis capes Without more, the &htiff's own subjective
belief is insufficient to demonstrate that thesea genuine issue for trial as to preteSee
Armendariz v. Pinkerton Tobacco C68 F.3d 144, 153 (5th Cir. 1998inding that Plaintiff's
subjective belief that he had bediscriminated against was not sufficient to create a jury issue
as to Employer’s proffered reason wasratext for age discrimination) (citingolnar v. Ebasco
Constructors, InG.986 F.2d 115, 119 (5th Cit993) (subjective belief that age discrimination
was basis of discharge is insufficient to makeszsne for the jury when employer articulates an
adequate nondiscriminatory reasadnijtle v. Republic Ref. Cp924 F.2d 93, 96 (5th Cir. 1991)
(subjective belief of employee and-worker that age motivatedetemployer’s actin is of little
value and cannot be the basis of judicial reli@inburgey v. Corhart Refractories Corp., Inc.
936 F.2d 805, 814 n.40 (5th Cir. 199E)liott v. Group Medical & Surgical Servicg14 F.2d
556, 567 (5th Cir. 1983) (when the employee doessedbusly dispute the objective truth of

rational reasons articulated by thployer, pretext can not betaslished by a subjective belief
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that discrimination motivated the employer's actia®rt. denied 467 U.S. 1215, 104 S. Ct.
2658, 81 L. Ed. 2d 364 (1984)).

Without any evidence to undermine the Departtiseproffered reasons as pretextual, any
evidence to contradict any faotlevant to the Departmentigoffered reasons, or any other
evidence that the Department’s decision w#serwise motivated by discriminatory animus,
Head'’s claim fails. Because Head has not brought forth any evidence of pretext, or that his age
was otherwise the but-for cause for his termination, summary judgment is appropriate in the
Department’s favor on Head’s claim for age discrimination.

Disability Discrimination

Head also asserts a claim that the Depant wrongly terminated him because of his
disability. The ADA prohibits discrimination on thrasis of an employeetiisability. Under the
ADA, it is unlawful for an employer to “discrimate against a qualifiechdividual on the basis
of disability in regard to jobmplication procedures [. . .] disatge of employees, [. . .] and other
terms, conditions, and privileges of employment.” 42 U.S.C. §12112(a).

Where, as here, the Plaintiff produces nedlirevidence of discrimination, but instead
relies on circumstantial evidence to susthis case, the Court applies the familidgcDonnell
Douglasburden-shifting framework to determsinvhether he can sustain his claDemarce v.
Robinson Prop. Grp. Corp642 F. App’x 348, 352 (5th €i2016). To establish prima facie
case of discrimination the plaintiff must show1)(that he has a disability; (2) that he was
qualified for the job; [and] (3) that he was setijto an adverse employment decision on account
of his disability.” E.E.O.C. v. LHC Grp., Inc.773 F.3d 688, 697 (5th Cir. 2014) (adopting the
specific elements of prima faciecase as outlined idenor v. El Paso Healthcare Sys., |t76

F.3d 847, 853 (5th Cir. 1999)).
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If the Plaintiff successfully establishegpema faciecase of discrimination, the burden
shifts to the Department to articulate @ilenate, nondiscriminatory reason for the adverse
employment actionLHC Grp, 773 F.3d at 694. If the Deparént articulates a reason, the
burden then shifts back to the Plaintiff to shithat the proffered reason was merely pretiekt.
“An explanation is false or unworthy of credenif it is not the real reason for the adverse
employment action.Caldwell v. KHOU-TY 850 F.3d 237, 242 (5th Cir. 2017) (citibgxton v.
Gap Inc, 333 F.3d 572, 578 (5th Cir. 2003)).n“Ithe context of a summary judgment
proceeding, the question is not whether thengFaiproves pretextbut rather whether the
plaintiff raises a genuine isswf fact regarding pretextltl. Importantly, the Plaintiff need not
demonstrate that his disability was “the soéason for the adverse employment decision.”
Delaval v. PTech Drilling Tubulars, L.L.C824 F.3d 476, 479-80 (5th Cir. 2016). Head may
demonstrate that his disability was a “motivatfagtor” in the decisiori[so long as it] actually
play[s] a role in the employer’s decision makjprgpcess and ha[s] a determinative influence on
the outcome.'ld. (citing LHC Grp, 773 F.3d at 702) (altation in original).

The Court finds that Head’s claim for disktlyi discrimination fails because he has not
brought forth any evidence of a causal conoectequired to establish the third prong of his
prima faciecase. Other than his own subjective beltfad cannot point tany evidence in the
record that connects his disability with he&mination. Even if Head had establishedrama
faciecase, again he has not raised a genisse of fact as to pretext.

Clearly, the Department knew about Healip replacement and the associated work
limitations. Head has pointed to only one specifidant in recent history where his disability
conflicted with his work duties. Jaudon askedad to go out into théield and nail some

numbers onto electrical poles. This assignmeauired Head to climb a ladder, which he
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reported to Jaudon he could not ¢leead has not brought forth amyidence that this incident
had any negative impact on his employmeml das not drawn any connection between this
incident and his termination. This single occucens insufficient to establish that Head was
terminated “on account of his disability.” S&#iC Grp, 773 F.3d at 697. In addition, as
thoroughly discussed above, Helhds not brought forth any evidan that the Department’s
proffered reason for his termination is false,tloat his disability was otherwise a motivating
factor in his termination.

In response to a motion for summary judgtméan employee must present ‘substantial
evidence’ that the employer’s legitimate, nondisaniaory reason for termination is pretextual.”
Delaval 824 F.3d at 480 (citinBurton v. Freescale Semiconductor, |98 F.3d 222, 233 (5th
Cir. 2015)). Head'’s “subjective befiof discrimination . . . cannot like basis of jdicial relief.”

Id. (citing EEOC v. La. Office of Cmty. Servd7 F.3d 1438, 1448 (5th Cir. 1995). Because
Head failed to establiskhe causation prong of higrima facie case, failed to bring forth
“substantial evidence” of pretext, and mestl relies on his own subjective belief of
discrimination, summary judgment is warrantedhe Department’s favor on Head’s claim for
disability discrimination.

Failure to Accommodate

Finally, Head asserts a claim for failureaocommodate. Distinct from a claim that an
adverse employment action was motivated by thel@yee’s disability, an employer’s failure to
reasonably accommodate a disabled employag constitute a violation of the ADAllard v.
City of Austin, Texas837 F.3d 557, 562 (5th Cir. 2016) (citibglC Grp, 773 F.3d at 703 n.6).
“This comes from the ADA’s definition of dcrimination, which includes ‘not making

reasonable accommodations to the known physicamental limitations of an otherwise
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qualified individual with a disability whes an applicant or employee . . . Dillard, 837 F.3d at
562 (quoting 42 U.&. 812112(b)(5)(A)).

However, “[tlhe ADA provides a righto reasonable accommodation, not to the
employee’s preferred accommodatioBémarce 642 F. App’x at 354 (citingsriffin v. United
Parcel Serv., In¢.661 F.3d 216, 224 (5th Cir. 2011) (internal citation omitted). Ultimately, to
prevail on a failure to accommodate claim, a mil#i must prove: “(1)[he] is a ‘qualified
individual with a disability;” (2 the disability and itgonsequential limitations were ‘known’ by
the covered employer; and (3) the employelefato make ‘reasonable accommodations’ for
such known limitations.ld. (quotingFeist v. La. Dep’t of Justicer30 F.3d 450, 452 (5th Cir.
2013)).

The Fifth Circuit has held that “ADA compliae requires an employer to engage in an
interactive process with aemployee who requests an accoodation for his disability to
ascertain what changes coultb& him to continue working.Dillard, 837 F.3d at 562 (citing
LHC Grp, 773 F.3d at 700). “In other words, employad employee must work together in
good faith, back and forth, to find a reasonable accommodatibn(titing Chevron Phillips
570 F.3d at 621-22). The Fifth Circlias further characterized thpsocess, as “ongoing” and
“reciprocal,” “not one thatreds with the first attempt at ammmodation, but one that continues
when the employee asks for a different accommodar where the employés aware that the
initial accommodation is failing anflirther accommodation is neededd. at 562-63 (internal
guotations omitted).

Although a failure to accommodaitea distinct claim, the Counotes that aa practical
matter in this case there is a substantial oveofafacts and evidence between the Plaintiff's

discrimination and accommodation claims. That Head a disability that was known to the
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Department is not disputed:he questions now before theourt are whether Head was a
“qualified individual with a dishility,” whether he requested reasonable accommodation as
contemplated by the ADA, and if so whethite Department failed to make a reasonable
accommodation or otherwise failed to engage meaningful interactive process with Head to
determine what changes could allow him to continue working.
To be “qualified” under the ADA, Head must be able to “perform the essential functions”
of his job “with or withoutreasonable accommodatio©tedeur v. Louisiana Through Office of
Attorney Gen.860 F.3d 785, 792 (5th Cir. 2017); 42 LS8 12111(8). “Essential functions’
are ‘fundamental,’ as opposed to ‘marginafbjduties such that a job is ‘fundamentally
alter[ed]’ if an esserdl function is removed.ld. (quoting 29 C.F.R. § 1630.2(n)(l)). “Fact-
finders must determine whether a functisn‘essential’ on a case-by-case basiHC Grp.,
Inc., 773 F.3d at 698. The text of the ADA indiesitwhere this inquiry should begin:
For the purposes of this subchaptansideration shall be given to
the employers judgment as to what functions of a job are essential,
and if an employer has prepared written description before
advertising or interviewing applicenfor the job, this description
shall be considered evidence of ssential funatins of the job.

42 U.S.C. § 12111(8).

By all accounts, and according to Head’s eritjob description, he was able to perform
the essential functions of his job. Head only padnto one occasion in recent history where his
disability was an issue, whelme was asked to use a ladderatbach pole numbers. It is
undisputed that Head was not regdito perform this &k after he raised ¢hissue, nor did the
Department take any negative action againsh lasis a result. This one-time, or at most

occasional, assignment was only marginal to Head’s d@resleur 860 F.3d at 792; 42 U.S.C.

§12111(8); 29 C.F.R. 8§ 1630.2(n)(l). Head was #éblperform the “esseial functions” of his
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job without an accommodation, and is thereforeanqualified individual as contemplated by the
ADA. Id.

Even if Head was a qualified individual, there a number of other gsation faults with
his claim. After reviewing the reod in this case, the Court findsat there is a question as to
whether or not Head ever requested an accomtioodzlated to his digality. When questioned
on the issue, Head responded that the accommodation he requested was that the Department not
give him any additional duties, pecially physically demanding ones, that would take him away
from his mapping responsibilities. Head alsquested additionakaining on the updated
mapping software, and his request was denied.

Taking Head’s request for additional training first, the Court finds that this was not a
request for an accommodation as contemplétedhe ADA. Although additional training on
mapping may have been beneficial to Head, tiseere allegation or evehce of a relationship
between Head’s disability, stemming from hig replacement and his ability to perform his
mapping duties. Although additional trainimgay be a reasonable accommodation in some
casessee42 U.S.C. § 12111(9)(B), Head’s case igkadly different because the nature of his
physical disability, and any limitation derivedin it, had no relationship or commonality with
the mapping training he requested. The AD@équires employers to make “reasonable
accommodationfor such known limitation$not to make any accommodation requested even if
it is not related to the disability limitatiomemarce 642 F. App’x at 354 (quotingeist 730
F.3d at 452) (emphasis added).

Head’s request that the Department notgaskim additional duties ia closer question.
Even so, Head has failed to bring forth any evidence that the Department attributed any of his

limitations or employmentssues to his disabilitysee Patton v. Jacobs Engineering Grp.,,Inc.
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863 F.3d 419, 425 (5th Cir. 2017) (dismissingoayee’s accommodation claim when employee
failed to demonstrate that employer attribueeaployee’s workplace limitation to his disability.)
The issues that Head had at work were #dlteel to general productivity, mapping, dispatch, and
appearing on time for work, not to any physitiaiitation. In addition,as noted above, this
request is unrelated to the ests& functions of Head’s job. EhCourt finds that Head never
requested a reasonable accommaodadis contemplated by the ADA.

Finally, the ADA does not require that eropérs anticipate and avoid every potential
situation in which difficulty relted to a disability may arisénstead, “ADA compliance requires
an employer to engage in an interactipeocess with an empyee who requests an
accommodation for his disability to ascertairhat changes could allow him to continue
working.” Dillard v. City of Austin, Texas8837 F.3d 557, 562 (5th Cir. 2016) (citibgiC Grp,
773 F.3d at 700). The record inighcase reflects that Headjsb duties were modified as
necessary to allow him to continue working.

Because Head was not a qualified individual, and never requested a reasonable
accommodation as contemplated by the ADA, babential elements of his claim, summary
judgment in the Department’s favisrappropriat®n this claim.

Conclusion

For all of the reasons fully explainethave, the Department’s Motion for Summary
Judgment [35] is GRANTED on all of the Plaffi§ claims. With no remaining issues before
this Court, this case is DISMISSEDtvprejudice. This CASE is CLOSED.

So ORDERED on this the 12th day of September, 2017.

/s/ Sharion Aycock
UNITED STATESDISTRICT JUDGE
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