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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
ABERDEEN DIVISION

JAVONTE ELLIS, Individually; and PLAINTIFFS
STATE OF MISSISSIPPI ex rel. Javonte

Ellis

V. NO. 1:16-CV-177-DMB-DAS

LOWNDES COUNTY; WILL SPANN;

MIKE ARLEDGE; RON COOK; and

OHIO CASUALTY INSURANCE

COMPANY DEFENDANTS

MEMORANDUM OPINION AND ORDER

This civil rights action is before the Couwn (1) Mike Arledge and Will Spann’s motion
for judgment on the pleadings, £a#39; (2) Arledge, Spannn@ Lowndes County’s motion for
judgment on the pleadings, Doc. #41; andABgdge, Spann, and Lowndes County’s motion to
dismiss, Doc. #52.

[
Relevant Procedural History

On September 29, 2016, Javonte Ellis filed a dampin this Court naming as defendants
Lowndes County, Will Spann (in his official amddividual capacities), Mike Arledge (in his
official and individual capacits®, Ron Cook (in his official anithdividual capacities), and Ohio
Casualty Insurance Company. Doc. #1. The compéeserted state and federal claims based on
an alleged false arrest of Elihich occurred on March 27, 2015.

Cook timely answered the complaint on Ma2€h) 2017. Doc. #16. Two months later, on
May 26, 2017, Cook filed a motion to dismiss or, ral&ively, for judgment on the pleadings.
Doc. #20.

On July 3, 2017, Ellis, with leave of the Cquiled an amended complaint against the
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same defendants. Doc. #31. One week later, on July 10, 2017, Cook filed an answer to the
amended complaint, Doc. #32; a second motion toidgsrar in the alterrieve, for judgment on
the pleadings, Doc. #33; and a motion for samsti Doc. #35. Ellis responded in opposition to
both motions. Doc. #43; Doc. #45. CooH diot reply to either response.

OnJuly 13, 2017, Lowndes County, Arledge, Qbasualty, and Spanndd a joint answer
to the amended complaint. Doc. #37. The sdae Arledge and Spann filed a joint motion for
judgment on the pleadings (“First Motion”). Ba39. Also that day, the County and Spann and
Arledge in their official capacities filed a motidor partial judgment on the pleadings. (“Second
Motion”). Doc. #41. After seekg and receiving an extensioo respond to the motions for
judgment on the pleadings, Ellis filed sspense addressing both motions on August 24, 2017.
Doc. #49. The County, Arledge, and Spaitetfa joint reply on August 31, 2017. Doc. #51.

On September 1, 2017, the County, Arledgel &pann filed a motion to dismiss under
Rule 12(b)(6) (“Third Motion”). Doc. #52. After seeking and réag an exten®n to respond
to the motion to dismiss, Ellis filed a pmnse on September 22, 2017. Doc. #56. The County,
Arledge, and Spann replied on September 29, 2017. Doc. #58.

On October 17, 2017, this Court denied Casakbotions to dismisand Cook’s motion for
sanctions. Doc. #60.

[
Standard of Review

The moving defendants seek dismissal undén Bule 12(c) and Rule 12(b)(6). As a
general matter, 12(b)(6) relief is unavailable wreeneoving party has filed a responsive pleading.
Young v. City of Housto®99 F. App’'x 553, 554 (5th Cir. 2015). However, “[tlhe standard for
dismissal under Rule 12(c) is the same as that for failureate atclaim under Rule 12(b)(6).”

Edionwe v. Bailey860 F.3d 287, 291 (5th Cir. 2017). A dist court therefore may treat a post-



answer 12(b)(6) motion @sRule 12(c) motion for judgment on the pleadinggmes v. Greninger
188 F.3d 322, 324 (5th Cir. 1999). Accordingly tihe extent the defendants filed a motion to
dismiss, such motion will be treatedasotion for judgment on the pleadings.

To survive a motion for judgment on the pleadings, as with a motion to dismiss, “a
complaint must contain sufficient factual matter, ateg@s true, to state a claim to relief that is
plausible on its face.’Bailey, 860 F.3d at 291. A complaint me#étss standard when it “pleads
factual content that allows the court to draw ris@sonable inference that the defendant is liable
for the misconduct alleged.id. In making this determinatiom, court must “view all facts and
inferences in the light most favorable to the nonmoving paMcLin v. Ard 866 F.3d 682, 688
(5th Cir. 2017). “When the motion. raises the defense of qualdienmunity, the plaintiff must
plead specific facts that both alldhe court to draw the reasonabiéerence that the defendant is
liable for the harm alleged and that defeat difigid immunity defense with equal specificity.”
Id. (quotation marks omitted).

1
Factual Allegations

During the period relevant to this litigati, Javonte Ellis was amonors student at New
Hope High School in Lowndes County, Mississipfoc. #31 at 9. Ron Cook was a justice
court judge for Lowndes Countyd. at  10. Will Spann was a detective with the Lowndes County
Sheriff's Department servingnder Sheriff Mike Arledgeld. at 1 10, 57.

On or about March 27, 2015, Spann presentgdaok a charging affidavit against Ellis
for the crime of sexual battery pursuamt§ 97-3-65 of the Mississippi Codéd. at  10. The

affidavit! alleges:

I In resolving a motion to dismiss, a court may considectichents that a defendant attaches to a motion to dismiss
if they are referred to in the plaintiff's complaint and are central to her cla#iidrreal v. Wells Fargo Bank, N.A.
814 F.3d 763, 766 (5th Cir. 2016) (alterations omitted). Courts have applied this rule to motiongnienjuoh the
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Javonte Ellis, being 17 years of agetla time and whose date of birth was

4/[redacted]/1997, did willfully, unlawfully and feloniously, have sexual

intercourse with a child, [MH], who was Y4ars of age at the time and whose date

of birth was 3/[redacted]/2000 and wagtihsix or more months younger than

Javonte Ellis and not the spousdfelavonte Ellis at the time.
Doc. #39-2 Based on the affidavit, Cook issued a &atrfor Ellis’ arrest. Doc. #31 at { 21.
Thereatfter, Ellis was publiclyreested, transported to the Lowndes County Detention Center, and
jailed. Id. at 11 31-32. Sometime laterli&€lvas expelled from schoold. at § 35.

Contrary to the allegation in the affidavit|liElwas not thirty-six months older than MH
and thus was not in violation of § 97-3-8. at { 13seeMiss. Code Ann. § 98-65(1)(a) (listing
elements for statutory rape involving victim beem 14 and 16 years of age). The charges against

Ellis were dismissed on April 14, 2015. Doc. #31 at { 40.

v
Analysis

Elliss amended complaint asserts: (1)1883 claims against Spann in his individual
capacity; (2) state common law claims for falsestrrialse imprisonmengbuse of process, and
malicious prosecution against Spann in his individual capacity; (3) a claim on Spann’s public
official bond against Spann inshindividual and official capacit&e (4) a claim on Spann’s public
official bond against Ohio Casualty; (5) derivative liability claims under Miss. Code Ann. 8§ 19-
25-19 against Arledge in his individual and official capacities; (6) a claim on Arledge’s public

official bond against Ohio Casualty; (7) § 1983 misiagainst Cook in hisdividual capacity; (8)

pleadings.Van Duzer v. U.S. Bank Nat'l Ass®95 F.Supp.2d 673, 685 (S.D. Tex. 2014). The charging affidavit is
referenced in Ellis’ claims, is central to his claims, and was attached to Arledge and Spann’s motion for judgment on
the pleadings, but not the motion for judgment on the pleadings filed by Arledge, Spann, and Lowmdtgs Co
Nevertheless, the joint reply filed by all three defendants references the affidavit. Doc. #51 at B.thekwle
circumstances, the Court will consider the affidavit for the purpose of resolving both motions for judgment on the
pleadings.

2The birth dates are redacted in the charging affidavit filed on the record. An unredacted copy of theaffidayiing
was submitted separately to the Court.



state common law claims for false arrest, falsprisonment, abuse of process, and malicious
prosecution against Cook in higdividual capacity; (9) a clen on Cook’s public official bond
against Cook in his individual and official capass; (10) a claim on Cook’s public official bond
against Ohio Casualty; (11) state common lelaims for false arrestfalse imprisonment,
malicious prosecution, and abuse of process agams§tounty; and (12) state common law claims
for negligence, gross negligence, and lesk disregard against the County.

In the First Motion, Spann and Arledge, in their individual capacities, argue (1) the § 1983
claims brought against Spann are barred by qualifrenunity and the independent intermediary
doctrine; (2) all state common law claims agaiSpann in his individual capacity should be
dismissed under the personal liability immunitypysion of the Missisgipi Tort Claims Act
(“MTCA"); (3) Arledge cannot béneld individually liable undeeither 8 1983 or the MTCA; and
(4) the public official bond claims against théwth in their individuakapacities are barred by
the MTCA.

In the Second Motion filed by the County and Spann and Arledge irothielal capacities
(collectively, “County Defendant¥’the County Defendants argug (fhe federal claims against
them are barred by the independent-intermediaryride¢ (2) all state law claims against them
which accrued while Ellis wascarcerated are barrég the inmate exception to the MTCA; and
(3) the official capacity claims against Spann Aneédge should be dismissed as duplicative.

Finally, in the Third Motion, the moving defdants argue (1) the County Defendants are
entitled to the dismissal of Ellislaims for malicious prosecution and false arrest; and (2) the false
arrest and malicious prosecution claims brouglitiresy Spann and Arledge in their individual
capacities are time barred.

Because these motions implicate some of theesalaims against the same defendants, the



Court considers the motions claim &gim, rather than motion by motidn.
A. Individual Capacity Claims Against Spann

Ellis’ amended complaint alleges:

The Defendant Spann, In His Individual Capacity, is liable to Mr. Ellis for the

constitutional torts of fae arrest, false imprisonmie and prosecution without

probable cause, by initiating charges and cayie arrest and prosecution of Mr.

Ellis in the absence of probable cause.

The Defendant Spann, In His Individual Capacity, is liable to Mr. Ellis for the

common law torts of false arrest, faisgprisonment, malicious prosecution and

abuse of process, by initiating chargesl @ausing the arrest of Mr. Ellis without

probable cause, for initiating a baselggssecution against Mr. Ellis without

probable cause and with malice, and fouse of process by perverting the process

of the court for some ulterior purpose afts issuance so as to accomplish a result

not commanded by it or notdully obtainable under it.
Doc. #31 at 1 51-52 (paragraph numbering omitted).

1. Federal claims

Ellis bases his federal claims on violations of his “Fourth Amendment right to be free from
wrongful arrest, false imprisorent, and prosecution without probable cause, made actionable
pursuant to 42 U.S.C. § 1983.” Doc. #31 at 1arfdpargues that these o should be dismissed
on the ground of qualified immunity because he did not submit false or misleading information in
the affidavit and because he is shieldgdhe impartial intermdiary doctrine.

“To state a claim under Section & plaintiff must assert facto support that a person
acting under color of state law dedithe plaintiff a right under é¢hConstitution or federal law.”

Stem v. Gome813 F.3d 205, 210 (5th Cir. 2016). Additionally, “[w]hen a government official is

sued under Section 1983, the pldfntiust allege that the officiakias either personally involved

3 The First Motion and the Second Motion both purport to seek dismissal of the claims brought against Ohio Casualty.
However, because neither motion was filed by Ohio Cagulé Court declines to consider such requeéste Oxford

Street Props., LLC v. Robbirdo. CV 10-2999, 2010 WL 11549864, at *6 n.10 (C.D. Cal. Sep. 15, 2010) (“Winagura
also describes additional pleading failures wéhpect to other defendants. However,.thallegations as to other
defendants are not determinative of the sufficiency oflggaions against Winagura ....") (record citation omitted).
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in the deprivation or that his wrongful actions were causally connected td.i{¢juotation marks
omitted). Furthermore, even when a 8§ 1983 cadistion exists, “[tlhedoctrine of qualified
immunity protects government officials fromvitidamages liability when their actions could
reasonably have been believed to be legatd, 866 F.3d at 688—89. Thusetourt must decide
whether (1) Ellis suffered a deprivation of adeally protected right; (2) Spann was personally
involved in the deprivation or siwrongful actions were causallgrmected to it; and (3) if Spann
was personally involved or causally connectechtdeprivation, whether Spann is entitled to
qualified immunity forany such violation.
a. Deprivation of federally protected right

“[T]he federal Constitution does nimclude a ‘freestandg’ right to be fee from malicious
prosecution.” Deville v. Marcantel567 F.3d 156, 169 (5th Cir. 2009Rather, “the initiation of
criminal charges without probable cause may sdbine events that run afoul of the Fourth
Amendment if the accused is seized and arrestether constitutionally secured rights if a case
is further pursued.”ld. (alterations omitted). The Fourimendment guarantees the right to be
free from arrest or imprisonment, includingedrial detention, witout probable causeManuel
v. City of Joliet 137 S.Ct. 911, 918-19 (201 Alexander v. City of Round Ro@&54 F.3d 298,
307 (5th Cir. 2017). This right is violated whtre arrest or imprisonemt is based only on an
invalid arrest warrantSee Glenn v. City of Tyle242 F.3d 307, 313 (5th Cir. 2001) (“The Fourth
Amendment requires that an arrest be suppdoyed properly issued asewarrant or probable
cause.”).

Before an arrest warrant is issued, “the quali officer issuing sucla warrant [must] be
supplied with sufficient information to supportiadependent judgment that probable cause exists

for the warrant.” Whiteley v. Warden, Wyo. State Penitentiag@l1 U.S. 560, 565 (1971). A



warrant is invalid if the supporting affidawn its face fails to establish probable causaited
States v. Jacksp®18 F.2d 345, 350 (5th Cir. 1987). Addititipaan arrest waant is invalid if

it is based on an affidavit which establishes prédbahuse but which contains materially false or
misleading information which was intentionaly recklessly included in the affidavitUnited
States v. Danhagl815 F.3d 228, 234-35 (5th Cir. 2016).

Probable cause “means something more than susgacion. [It] requires the existence of
facts sufficient in themselves to warrant a maneasonable caution in the belief that an offense
has been or is being committed and thespe to be arrested ... committed itUnited States v.
Froman 355 F.3d 882, 889 (5th Cir. 2004) (quotation marks omitted). Of relevance here, “a
wholly conclusory statement unsubstantiatedubgerlying facts is not sufficient to support a
determination of probable causdJhited States v. Settegagb5 F.2d 1117, 1121 (5th Cir. 1985).

Here, the charging affidavit charged Ellis with the crime of statutory rape of a victim
fourteen years of age. To be charged with suchme, a person must be seventeen years of age
or older and have had sexual intarcse with a child who “(i) [i]st least fourteeil4) but under
sixteen (16) years of age; (ii]githirty-six (36) or more mohs younger than the person; and (iii)
[i]s not the person’s spouse.” 84. Code Ann. § 97-3-65(1)(a).

The charging affidavit expressly averred thegence of each element of § 97-3-65(1)(a).
However, the underlying facts set forth in the affitlsspecifically the dateof birth of Ellis and
MH (stated twice each) make clear that EMss not thirty-six months older than MH.
Accordingly, the statement that Ellis was thirty-swnths older than Mk merely a conclusory
statement unsubstantiated by underlying facts kvbannot support a determination of probable
cause. Therefore, the Court concludes thatthest warrant was ungported by probable cause

and, therefore, was invalid. Because the warrathteioonly justification offered for Ellis’ arrest



and detention, Ellis has adequately pleddation of his Fourth Amendment rights.
b. Involvement or causal connection

There is no allegation that Spann actually aecksir detained Ellis. Accordingly, he will
only be liable for the deprivation of Ellis’ Eah Amendment rights if his allegedly wrongful
action (the swearing of the arregarrant) was causally connectiedEllis’ arrest and detention.
Gomez 813 F.3d at 210. Ithis regard, “f]ection 1983 ... require[s] a showing of proximate
causation, which is evaluated under the commuensiandard ... that makes a person liable for
the natural consequenaceshis actions.”Murray v. Earle 405 F.3d 278, 290 (5th Cir. 2005).

There can be no doubt that arrastl detention is the natu@nsequence of swearing to
an affidavit in support of aarrest warrant. However, generally, “when a neutral intermediary,
such as a justice of the peace, reviews the facksilbows a case to go forward, such an act breaks
the chain of causation” for the pugmof holding an officer liableld. at 291 (quotation marks
omitted). Nevertheless, the chain of causationotsbroken if a plaintiff can show that “the
deliberations of [the] intermediary were in somay tainted by the actions of the defendant.”
Shields v. Twiss389 F.3d 142, 150 (5th Cir. 2004). To dastlhe plaintiff must show that “all
the facts” were not presented to the intermediddgnd v. Gary 838 F.2d 1420, 1428 (5th Cir.
1988). The Fifth Circuit has made clear that whenofficer provides aagistrate judge false
information, he “in so doing, Mhhold[s] true information.”Morris v. Dearborne 181 F.3d 657,
673 (5th Cir. 1999). But, “[tjeatisfy the taint exception, omiess of exculpatory information
must be knowing,Buehler v. City of Austin/Austin Police De@B24 F.3d 548, 555 (5th Cir. 2016)
(quotation marks and alteration omitted)noade with reckless disregard for the tridtelton v.
Phillips, 837 F.3d 502, 510 (5th Cir. 2016gy’d on other grounds875 F.3d 256 (5th Cir. 2017).

In his motion, Spann argues that he “did not submit false or misleading facts ... in his



charging affidavit... [and did not] omit any facts or infoation about the sexual intercourse or
ages of the individuals from é¢hcharging affidavit.” Doc. #40 a. Spann is correct that the
charging affidavit did not omit any facts or infaation about the sexual imt®urse or ages of the
individuals. However, the affidavit included a faltatement — that a greater than thirty-six-month
age difference existed between the dates of birilisfand the alleged victim. This misstatement
necessarily omitted the fact that the listed datdsirth were not greater than thirty-six months
apart. Dearborne 181 F.3d at 673. This omission, paisith the allegation that Spann acted
recklessly, maintains the casual chain of causation.

c. Qualified immunity

“The doctrine of qualified immunity protects government officials from civil damages
liability when their actions could reasdiy have been believed to be legalhitley v. Hanna
726 F.3d 631, 638 (5th Cir. 2013). The doctrine “protects all but the plainly incompetent or those
who knowingly violate the law.’ld. (quotation marks omitted).

When a defendant invokes qualified immunityheplaintiff has the burden to demonstrate
the inapplicability of the defense.’Ard, 866 F.3d at 689. “Whether an official protected by
qualified immunity may be held personally liabfor an allegedly unlawful official action
generally turns on the ddgjtive legal reasonableness of thacegtassessed in light of the legal
rules that were clearly established at the time it was takdasserschmidt v. Millendgb65 U.S.
535, 546 (2012) (quotation marks and alteration odjitterhus, “[wlhen applying for an arrest
warrant, an officer will have qliied immunity from suit unlesspn an objective basis, it is
obvious that no reasonably competent officer wialde concluded thatvaarrant should issue.”
Jordan v. Brumfield687 F. App’x 408, 413 (5th Cir. 20L{quotation marks omitted) (citing

Spencer v. Stator89 F.3d 658, 661 (5th Cir. 2007)). Thmguiry, in turn, asks “whether a
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reasonably well-trained officer .would have known that his affidavit failed to establish probable
cause and that he should not have applied for the warritaliey v. Briggs 475 U.S. 335, 345
(1986).

As explained above, probableusa “requires the existencefatts sufficient in themselves
to warrant a man of reasonable caution in the belief that an offense has been or is being committed
and the person to be arrested ... committed Eroman 355 F.3d at 889 (quotation marks
omitted). Here, the Court concludes thateasonably well-trained officer (or anyone with a
passing understanding of the calendar) would kttwat a person born in April 1997 could not
possibly be more than thirty-six months oltlean a person born in March 2000. Such an officer
informed of these dates of bimfould know that he should not apty an arrest warrant charging
statutory rape under a Mississipgiv which requires an age diffe@of greater #n thirty-six
months, and that any such affidavit including these dates would fail to establish probable cause for
the charged crime. Accordingly, Spasmot entitled to qualified immunity.

2. State common law claims

In his amended complaint, Ellis alleges that “[a]t all times relevant to this civil action ...
Spann ... acted within the couraed scope of [his] employment [with] Lowndes County,
Mississippi.” Doc. #31 & 42. Ellis alleges claims for falaerest, false imprisonment, malicious
prosecution, and abuse obpess based on Spann’s:

initiating charges and causing the armisMr. Ellis without probable cause, for

initiating a baseless prosecution against Elis without probable cause and with

malice, and for abuse of process by perverting the process of the court for some

ulterior purpose after iissuance so as to accomplish a result not commanded by it

or not lawfully obtainable under it.

Id. at  52. In the First Motioigpann seeks dismissal of aletetate common law claims on the

ground that the claims are barred by the MTCA bsedtllis alleged Spann was acting within the
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course and scope of his authority. Doc. #59-dtl. However, in the rgplto the First Motion,
Spann alters this request to only seeking disrhidsall non-malice based state law claims.” Doc.
#51 at 7. In the Third Motion, Spann seeks disrhisistne malicious prosecution and false arrest
claims as time barred.
a. Course and scope

As a general rule, “[tlhe MTCA providesglexclusive civil remedggainst a governmental
entity or its employees for acts or imsions which giveise to a suit.”Stewart ex rel. Womack v.
City of Jackson804 So.2d 1041, 1046 (Miss. 2002). WhHenMTCA controls, an employee may
not be “held personally liable for acts or omissionsurring within the course and scope of the
employee’s duties.” Miss. Code Ann. 8§ 11-4@)7( However, “not all claims against a
governmental entity and their empé®ms are covered by the MTCAUnNiv. of Miss. Med. Ctr. v.
Oliver, No. 2016-1A-892, 2017 WL 3641246, at *5 (Migsig. 24, 2017). Rather, torts based on
conduct outside the course and scope of anaraepls employment fall outside the MTCA'’s scope
and provisions.ld. at *6.

“Course of employment” is defined as “evettitat occur or circumstances that exist

as part of one’s employment; esp., the time during which an employee furthers an

employer’s goals through employer-mandadirectives. “Scope of employment”

is defined as “the range oéasonable and foreseeahtdivities that an employee

engages in while carrying out the employer’s business.”
Meeks v. Miller 956 So.2d 864, 867 (Miss. 2007) (citati@mxl alterations omitted). Under the
MTCA, “an employee shall not be consideredaasing within the course and scope of his
employment and a governmental entity shall notliakle or be considered to have waived
immunity for any conduct of its employeetife employee’s conduct constituted fraud, malice,

libel, slander, defamation or any criminal offerisMiss. Code Ann. 8 11-46-7(2). Of relevance

to this action, “[m]alice in law is not necessarilygenal hate or ill will, buit is the intent, without
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justification or excuse, toommit a wrongful act."Harmon v. Regions BanR61 So.2d 693, 699
(Miss. 2007) (quotation marks omitted).

Because acts constituting malice fall outside the course and scope of an employee’s
employment, “torts in which malice is an essdrgilament” necessarily flzoutside the provisions
of the MTCA and, therefore, fall out@dhe MTCA’s waiver of immunity.Oliver, 2017 WL
3641246, at *6. Where a tort does not require proaialice, it is subject to the provisions of the
MTCA unless the plaintiff alleged that that thetitmus acts were done oids the course and scope
of employment.Id. at *7.

In this case, Ellis has pleaded in the alternative, as is his* tiggut, in obtaining the arrest
warrant, Spann acted both within and outdltecourse and scope of his duti€&eeDoc. #31 at
1 42 (Spann acted within course and scope of employnerd}; 52 (Spann acted with malice).
To the extent Ellis asserts claims against Spann in his personal capacity premised on Spann’s acts
occurring within the scope and course ofa®ps employment, the aims are barred by the
MTCA.> Miss. Code Ann. § 11-46-7(2). However, te txtent Ellis has pleaded in the alternative

that Spann acted with malice in obtaining theestrwarrant (the allegan underlying all state

4 SeeFed. R. Civ. P. 8(d)(2) (party may pledtbmative statements in support of claitdpllis v. Metro. Sch. Dist.

of Pike Twp.No. 1:12-cv-508, 2013 WL 5656088, at *4 (S.D. Ind. Oct. 15, 2013) (plaintiff could plead “alternatively
that at all times, Mr. Rogers was either acting within tiopsof his employment when engaging in sexual harassment,
or was outside the scope of his employment”).

5 While the personal liabilitprovision refers to “acts asmissions occurring within the course and scope of the
employee’s duties,” Mississippi courts have treated “duties” as synonymous with “employnSse.'Cotton v.
Paschall 782 So.2d 1215, 1217 (Miss. 2001) (“[Section] 11-46-7 ... states that employees of governmental entities
are immune from liability for acts or omissions viitlthe course and scope of their employmenGale v. Thomas
759 So.2d 1150, 1157 (Miss. 1999) (“No issue of material fact exists as to whether §@)-dgplies as all parties

to this action have conceded that Officer Thomas was acting within the scope of his eznplalthe time of the
accident.”);Bridges v. Pearl River Valley Water Supply Dig@3 So.2d 584, 590 (Miss. 2001) (“Section 11-46-7(2)
states no employee will be liable for acts or omissiosiming within the course anscope of employment.”Bell

v. Miss. Dep’t of Human Sery4.26 So0.3d 999, 1003 (Miss. Ct. Apf13) (affirming finding of personal liability
because “all parties agreed that [defendant] was acting within the course and shepeswployment”). This
treatment is consistent with the text of § 11-46-7(2) Wwiadter setting forth the personal liability immunity, sets forth
a definition for “course and scope of ... employment.”

13



common law claims) and thus outside the coarskscope of his employment, neither the MTCA
nor its personal liability immunity applies. Thewet, dismissal will belenied in this regard.
b. Statute of limitations

In the Third Motion, Spann arga that Ellis’ claims forfalse arrest and malicious
prosecution based on acts outsttle course and scope ofshemployment are barred by the
applicable statutes of limitatioGsDoc. #53 at 4. These clairage subject to a one-year statute
of limitations. City of Mound Bayou v. JohnsoB62 So.2d 1212, 1218 (k4. 1990). Unless
tolled, such claims accrued and expired no lat@n #hpril 14, 2016 — the date the charge against
Ellis was dismissedSee Parker v. Miss. Game & Fish ComnpBB5 So.2d 725, 727 (Miss. 1989)
(false arrest claim accrd®n date of arrestyjphnson562 So.2d at 1217 (falserest and malicious
prosecution claims accrued on date of dismissal of charges).

This action, as mentioned above, wisdf on September 29, 2016, approximately five
months after the latest any Bflis’ claims could have accruedoc. #1. Ellis argues that the
statute of limitations was tolled under § 11-#b6-of the MTCA, which provides that filing of
notice of a claim under the MTCA tolls the statuténoftations. However, courts have universally
held that this tolling provisin does not apply to claims basewl actions occurring outside the
scope and course of an employee’s duties, thus outside the ambit of the MTCSAee Meaux
v. MississippiNo. 1:14-cv-323, 2015 WL 3549579, at *5n&4 (S.D. Miss. June 8, 2015) (“[T]he
MTCA is inapplicable and thes#aims are time-barred ... if Officer Moore was acting outside the
course and scope of his empiegnt during the times alleged plaintiff ....") (quotation marks
omitted) (collecting cases). Thus, Ellis’ false arrest and malicious prosecution claims are time

barred to the extent they areskd on actions taken by Spann algdihe course and scope of his

6 The motion does not seek dismissal of the state common law claims for abuse of process or false imprisonment
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employment.
3. Statepublic official bond claim

The amended complaint asserts a claim reggjaSpann, in his individual and official
capacities, “on his public official bond for trelamages sustained byir. Ellis due to his
misfeasance in office and breach of duty, purstaMiss. Code Ann. § 25-1-45." Doc. #31 at
55. Miss. Code Ann. 8§ 25-1-45 provides:

If any county, county district, or munpal officer who has executed bond for the

faithful performance of duty shall knowingly wailfully fail, neglect, or refuse to

perform any duty required of him by law sinall violate his official obligations in

any respect, the president or, in the absencksability or default of the president,

the vice-president of the board of supesvgsin case of a county county district

officer, and the mayor in case of a mupdiofficer, or any person interested in

either case shall cause suit to be broogithe bond of such offer for the recovery

of the damages that may have been sustained thereby.

Spann argues this claim must be dismissedinathim in his individual capacity because
it is subject to the MTCA, antthus barred by the MTCA’s immitg provision for acts taken in
the scope of employment. Doc. #40 at 13-14.

To date, no Mississippi statewrt appears to have considérthe interplay between the
MTCA and 8§ 25-1-45. However, there can bedmgpute that, unless axception applies, the
MTCA governs all tort claims ajnst governmental entitieSeeMiss. Code Ann. § 11-46-7(1).
Accordingly, the applicability ofhe MTCA to Ellis’ official bondaction turns on the question of
whether the action brought under § 25-1-4prisperly characterizegs a tort action.

In characterizing actions brougimder other public bond statudississippi state courts
have focused on the source of the duties allegedly breached. Under this framework, suits based
on violations of statutory duties fadutside the scope of the MTCASee Booneville Collision

Repair, Inc. v. City of Boonevilld52 So0.3d 265, 274 (Miss. 2014BCR’s claim that the tax

collector failed to file the tax-sale list asquired by Section 27-419 is based on the tax
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collector’s failure to perform her officiauty to file the tax-sale list and, asAtexanderis a suit

for failure to comply with a statutory duty. Becaiisis not a tort claim, it is not governed by the
MTCA.”). Official bond claims based on non-sttry duties are properigharacterized as tort
actions which implicate the MTCASee Newton Cty. v. State ex rel Dyke3 So0.3d 819, 825
(Miss. Ct. App. 2013)rev’d in part on other groundsl33 So0.3d 805 (Miss. 2014) (MTCA
governed official bond claim that defendanegtigently performed hiduties under Mississippi
Code Annotated section 11-51-33'In considering whether a pubbfficial bond action is based

in statute or tort, Mississippi cdgrconsider two factors: (1) wther the statutexpressly provides
for “liability on [the] public-dficial bond;” and (2) whether the statute includes “mandatory
duties.” Id.

Section 25-1-45 expressly provides liability on a public official bond if a county official
knowingly or willfully fails to peform “any duty required of him by’ or violatesany “official
obligations in any respect.” Given this framelyat stands to reason thiie nature of a § 25-1-
45 action depends on the specific duties underlyi®@@%1-45 claim. Thus, if a § 25-1-45 claim
is premised on violation of a stabry duty, the claim is properly characterized as a statutory action
falling outside the MTCA.See, e.gCity of Booneville152 So.3d at 274However, if not based
on a mandatory duty, the claim wdube subject to the MTCASee Dukesl33 So.3d at 825
(official bond claim that defendant “negliggntberformed his duties under Mississippi Code
Annotated section 11-51-33" atacterized as tort).

Ellis’ official bond claim against Spann, like #lle claims against Spann, is based on the
general allegation that Spanknbwingly and willfully neglectedo perform numerous duties
required of him by law, and otherwise violated bificial obligations.” Doc. #31 at | 54-55.

Accordingly, the claim is not based on a statuthriy and is properly characterized as one in tort,
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and is thus subject to the MTCASee Dukesl33 So.3d at 824.

Spann argues that, because the MTCA appies§ 25-1-45 claim against him is barred
by 8§ 11-46-7(2). Doc. #40 at 14. As explained ab8vEL-46-7(2) bars claims which result in an
employee being “personally liablédr an act or omisen occurring within te course and scope
of his duties. Therefore, to the extent Ellis’ ol bond claim attempts to impose liability directly
on Spann for breaches of his official bond odog within the couse and scope of his
employment, such claim must fail as barred AL $16-7(2). However, by its terms, § 11-46-7(2)
does not bar acts occurring outside course and scope of Spanemployment. Accordingly, to
the extent Ellis has alleged that Spann acteddritbie course and scope his duties, 8§ 11-46-7(2)
does not justify dismissal of Ellis’ 8 25-1-4%ghs against Spann in his individual capacity.

B. Individual Capacity Claims Against Arledge

Ellis’ amended complaint alleges the following claims against Arledge:

The Defendant Arledge in Hisdividual and Official Capeities, is liable to Mr.

Ellis for the acts of the Defendant Spann, In His Individual and Official Capacities,

pursuant to Miss. Code Ann. § 19-25-19.

Due to the Defendant Spann’s knowing and willful neglect to perform a duty

required of him by law and bat®n the violation of hisfficial duties, and based

on Miss. Code Ann. § 19-25-19, Mr. Elllsrings suit against the Defendant

Arledge, In His Individualand Official Capacities,ral on the Defendant Ohio

Casualty, on his public official bond, for the damages sustained by Mr. Ellis due to

the Defendant Spann’s violation of ctingional and common law rights, and

misfeasance in office and breach of dyyrsuant to Miss. Code Ann. § 25-1-45.

Doc. # 31 at 11 58-59 (paraghanumbering omitted).

1. Vicariousliability

Miss. Code Ann. § 19-25-19 provilen relevant part, that&]ll sheriffs slall be liable

” This determination matches the conclusion reached bwpiSédnited States District dge Glen H. Davidson in a
recent opinion which applied the MTCA to a § P85 claim, albeit for different reasonSee Mississippi v. Rinehart
No. 1:15-cv-77, 2016 WL 4703516, at *12 (N.D. Miss. Sep. 7, 2016).
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for the acts of their deputies, and for monelfected by them.” Despite the broad language of
the statute, for liabilityo attach to a sheriff for the acts afdeputy, the deputy must have been
acting “within the general spe of their authority.”Dean v. Brannon104 So. 173, 175 (Miss.
1925) (interpreting predecessor to 8 19-25-Miss. Code § 4664 (1906) (Section 3081,
Hemingway’s Code))see U.S. Fid. & Guar. Co. v. State ex &ringfellow 182 So.2d 919, 922
(Miss. 1966) (“We have held that the Sheriffisnd is liable for the acts of a deputy sheriff acting
within the scope of his authority.”).

“The liability imposed on sheriffs pursuant§al9-25-19 is derivative of that imposed on
deputies. Thus, if a deputy escapes liability pansuo his statutory immunity, no liability exists
to be derivatively placed upon the shoulders of his sheriffdore v. Carroll Cty, 960 F.Supp.
1084, 1089 (N.D. Miss. 1997) (citigarrett v. Miller, 599 So.2d 559, 566 (Miss. 1992)) (internal
citation omitted). In this regard, a sheriff’s ligty under § 19-25-19 is subject to the provisions
of the MTCA. Jackson v. Payn®22 So.2d 48, 51 (Miss. Ct. App. 2006). Where a deputy acts
within the scope of his employment, a sheriff in his official capacity “is only liable for [the acts of
the deputy] when their actions artsereckless disregard of safetyid.2 The corollary of this rule
is that if a deputy escapes personal liability bseahe acted within the course and scope of his
employment, the sheriff may nbé held personally liableSeeMiss. Code Ann. 8§ 11-46-7(2).

Arledge argues that he is personally immtnoen suit under the MTCA and that “because
Spann is entitled to immunity frofi@bility pursuant to the MTCA, Sheriff Arledge cannot be held
derivatively liable for the same actions.” DodO#at 13. Arledge also@ues that he cannot be
held vicariously liable for any § 1983 claimasserted against Spann because 8§ 1983 does not

recognize a theory of vicarious liabilityd. at 12.

8 In Jacksonthe sheriff was sued only in his official capacity.
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Arledge is correct that, to the extent Ellis asserts state law claims against Arledge for acts
taken within the course and scope of Spann’s employment, sucts @eg derivatively barred by
the personal liability prasion of 8 11-46-7(2). However, as explained above, Spann is not entitled
to personal immunity for Ellis’ claims premised on allegations that Spann acted outside the course
and scope of his employment. Accordingly, Aide is not entitled to derivative immunity for
claims based on these allegations. Therefiwe question becomes whether such claims must
otherwise fail. In this regardyrledge argues that he “is entitléalindividual immunity pursuant
to the MTCA,” and that the claims are time barred.

As an initial matter, to the extent Ellis’ mabas prosecution and false arrest claims against
Spann are time barred, Arledge may betheld derivatively liable See Moorg960 F.Supp. at
1089 (sheriffs entitled to same defenses as deputtesordingly, Ellis’ vicarious liability claims
must fail in this regard.

To date, it appears no colwas considered whether § 11-4@)7prohibits a sheriff from
being held personally liable und® 19-25-19 for the acts of apley which fall outside the scope
of the deputy’s employment. Put differently, mmuc has considered whether a sheriff is entitled
to § 11-46-7(2) immunity on a 8§ 19-25-19 actionewhhe underlying acts of his deputy are not
governed by the MTCA. Fortunately, this gu@s can be resolved blpoking at the plain
language of the personal liability provisioBee Lawson v. Honeywell Int'l, In@5 So.3d 1024,
1027 (Miss. 2011) (“If the words & statute are clear and unagumus, the Court applies the
plain meaning ....").

Section 11-46-7(2) provides melevant part that “no emmyee shall be held personally
liable for acts or omissions occurring withiretikourse and scope of the employee’s duties.”

Section 19-25-19 provides for liability for the actsaafeputy, not for the actd the sheriff. Thus,
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because § 19-25-19 does not impose liability for actsmissions occurring within the course and
scope of the sheriff's duties, 8§ 11-46-7(2) does apply. Accordingl, 8 11-46-7(2) does not
justify dismissal of Ellis’ § 19-25-19 claims @mised on acts occurring outside the scope of
Spann’s employmerit.

Finally, regarding the vicarious liability bad on Ellis’ federal claims, “[tihe Supreme
Court ... has rejected vicatis or respondeat superi@ability in 8 1983 suits.”"Henley v. Edlemgn
297 F.3d 427, 430 n.6 (5th Cir. 200 Accordingly, a plaintf cannot rely on § 19-25-19’s
vicarious liability provision tampute § 1983 liability to a sheritf. Id. Therefore, Ellis’ claims
against Arledge must fail in this regard.

2. Official bond claim

When a sheriff is liable for the acts of a deputy, the sheriff’s official bond is liable as well.
Stringfellow 182 So.2d at 922. Accordingly, Arledge igited to dismissal of the official bond
claims to the extent described above.

C. ClaimsAgainst County Defendants

Ellis’ amended complaint alleges that Legdes County “is liable to Mr. Ellis for the

common law torts of false arrest, false imprisonteralicious prosecution, and abuse of process,

made actionable pursuant to the MTCA.” Doc. #31 at § 45. The Cbafindants argue that

9 The Court reiterates that a sheriff may only be liabteaftis of a deputy taken within the scope of the deputy’s
authority. Brannon 104 So. at 175. However, “[tlhe doctrine of scope of employment, although iialatede basic
respects to the notion of scope of authority, is distinct fileeragency-law doctrines that define actual and apparent
authority.” RESTATEMENT(THIRD) OF AGENCY Intro. (2006). Accordingly, anlagation that a deputy acted outside

the scope of his employment does not necégsaean that the deputy acted odtsithe scope of his authority so as

to defeat § 19-25-19 liability. However, it seems unlikely that a deputy would act outside the scope of his employment
but within the scope of his authority.

10 Ellis citesDennis v. Warren779 F.2d 245 (5th Cir. 1985), for the proposition that the “Fifth Circuit [has] affirmed
a sheriff’s liability under § 19-25-19 for a deputies [sic] wramgicts which gave rise to a claim under § 1983.” Doc.

#50 at 20. Ellis is correct the#arrenused § 19-25-19 to impautiability to a sheriff foconduct which amounted to

a § 1983 claim. However, the relevant conduct alsee gise to state law claims for false arrest and false
imprisonment.Warren 779 F.2d at 246. Nothing Warrensuggests that § 1983 liability itself was imputed to the

sheriff.
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they cannot be liable for any malice-based statedaims, Doc. #53 at 23nd that any claims
brought against them which accrued while Ellias incarcerated are barred by the “inmate
exception” to the MTCA, Doc. #42 at'5. Finally, Spann and Arledge submit that the official
capacity claims brought agmt them should be dismissed as duplicative.

1. Malice-based claims

The County Defendants argue thadlicious prosecution andi$a arrest are malice-based
claims which fall outside the scope of the MT@Ad its sovereign imamity waiver provision
and, therefore, are subject temhissal. Doc. #53 at 2—-3.

Pursuant to statute, the staif Mississippi and its politicaubdivisions are immune from
liability for “any wrongful or totious act or omission or breaoh implied term or condition of
any warranty or contract.” Mis€ode Ann. § 11-46-3. The MTCWaives this imunity as to
any “claims for money damages arising out of thiestof such governmental entities and the torts
of their employees while acting within theurse and scope tifeir employment.”ld. at § 11-46-
5(1). However, as explainedh@e, neither the MTCA nor its wav apply to “torts in which
malice is an essential elemeiatiid to claims premised on acts occurring outside the course and
scope of employmentOliver, 2017 WL 3641246, at *6—7.

Ellis concedes that malice is an essentiaingnt of the tort of malicious prosecution and
that his malicious prosecution claim against@oeinty Defendants must be dismissed. However,
Ellis argues that malice is not arelent of a false arrest tort.

In arguing that false arrest is a malice-liaslaim, the County Defendants rely on language

from Mound Bayouin which the Mississippi Supreme Court, in considering the applicable statute

1 The County Defendants also argue that the federal claimgght against them must fail. However, Ellis has
brought no such claims.
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of limitations for a false arrest claim, wrotdVe perceive no difference between the tort of
malicious arrest, as enumerated in [Miss. CAdea. 8§ 15-1-35], and falsarrest as we know it
today. False arrest is an intentional tort, arisiiigen one causes another to be arrested falsely,
unlawfully, maliciously and withouyprobable cause.” 562 So.2d1218. Ellis responds that the
language oMound Bayous dicta and that the only elements of false arrest under Mississippi law
are “(1) the detention of a persa@md (2) the unlawfulres of the detention.” Doc. #57 at 8 (citing
Hart v. Walker 720 F.2d 1436, 1439 (5th Cir. 1983)).

In Hart, the case on which Ellis relies, the Fifflircuit wrote that “[u]nder Mississippi
law, the elements of false arrest or imprisontrae two-fold: (1) the dention of a person; and
(2) the unlawfulness of the detention.” 720 F.2d at 1439 (cstate ex rel. Powell v. Moar&74
So0.2d 352, 354 (Miss. 1965)Moore, the case on whicHart relied, was a false imprisonment
case in which the Mississippi Supreme Court hiedd a false imprisonment plaintiff must show
an unlawful detention. 174 So.2d at 354. Six years d#er;, in considering whether a claim for
false arrest gave a defendant fair notice ofanckor false prosecution, the Mississippi Supreme
Court noted that “[t]he elments of a claim for false arrestimprisonment are two two-fold. They
include: (1) The detentioof the plaintiff and the unlawfulness of such detention; (2) Imprisonment
and the falsity thereof.Parker, 555 So.2d at 728-29.

In considering the apparent discrepancy betwakers andMound Bayols statements
regarding the elements of a false arrest claimmQburt first considers whegr either case may be
disregarded as dicta. A statemis dicta if it is “not ne@sary to the court’s ruling.McKibben
v. City of Jacksanl193 So.2d 741, 745 (Miss. 1967). Becabeth cases relied on the stated
elements of false arrest to reach their ultincateclusions, neither statement may be characterized

as dicta. Consistent with Fifth ICuit direction, this Court will follonMound Bayou*“the latest
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and most authoritative expressiof state law applicabte the facts of [the] casé? C&B Sales
& Serv., Inc. v. McDonaldl11 F.3d 27, 29 n.1 (5th Cir. 1997). Accordingly, the Court concludes
that malice is an element of false arrest and thatefore, the false asteclaims brought against
the County Defendants must be dismissed.
2. Inmate exception

The inmate exception of the MTCA providesitta governmental entity and its employees
acting in the scope of their employmeshiall not be liable for any claim:

Of any claimant who at the time the omarises is an inmate of any detention

center, jail, workhouse, penal farm, peniiary or otheisuch institutbn, regardless

of whether such claimant isr is not an inmate of any detention center, jail,

workhouse, penal farm, penitentiary ohet such instution when the claim is

filed.
Miss. Code Ann. § 11-46-9(1)(m). The County Defents, in reliance on 8 11-46-9(1)(m), seek
dismissal of any “state law claims that accrudnile Ellis was incarcerated in the Lowndes County
Detention Center.” Doc. #42 at 5. In resporidis argues, among other things, that the County
Defendants have not identifiedyagpecific claims which would Raunder this category and that
this “vagueness ... is more than sufficient toylés motion.” Doc. #50 at 28—-29. This Court
agrees.

“It is not enough merely to méan a possible argument ingmost skeletal way, leaving
the court to do counsel's work,eate the ossature for the arguntnend put flesh on its bones.”
Vargas-Colon v. Fundacion Damas, 10864 F.3d 14, 24 (1st Cir. 2017)he County Defendants

are of course entitled to the dismissalasfy claims which fall under the inmate exception.

However, the County Defendants have made ttegt to identify such claims and the Court

12 Both federal and state courts have followéalnd Bayois articulation of the elements of false arreSee, e.g.,
Hudson v. Palmerd77 So.2d 369, 382 (Miss. Ct. App. 2007) (“[T]o sustain a claim of false arrest a plaintiff must
show that the defendant caused him to be arrestedyfalsgawfully, maliciously, and without probable cause.”);
Hobson v. Dolgencorp, LLA42 F.Supp.3d 487, 493 n.3 (S.D. Miss. 2015) (qudfiagnd Bayol
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declines to do the work of the County Defendanbunsel. Accordingly, the Second Motion will
be denied in this regard.
3. Duplicative claims

Spann and Arledge argue that the official cayaclaims against them should be dismissed
as duplicative of the claims brought againg @ounty. While some Misssippi federal courts
have dismissed official capacity claims agaimstividual employees as duplicative of claims
against the governmental employ&tghe MTCA provides that “[a] employee may be joined in
an action against a governmental entitya representative capacity the act or omission
complained of is one for which the governmemtiality may be liable.” Miss. Code Ann. 8§ 11-
46-7(2) (emphasis added). Thtise plain language of the sié¢ authorizesin action brought
against both a governmental entity and its employee in an official capacity. Given this explicit
authorization, the Court declines to dismiss thec@ificapacity claims against Spann and Arledge.

Vv
Conclusion

For the reasons above:

1. The First Motion (Lowndes County, Arledgad Spann’s motion for judgment on
the pleadings) [39] IGRANTED in Part and DENIED in Part. The First Motion
is GRANTED (a) to the extent it seelsmissal of the state common law claims
asserted against Spann in his individocapacity premised on acts taken in the
course and scope of Spann’s employment; (b) to the extent it seeks dismissal of
Ellis’ official bond claim brought directlagainst Spann premised on breaches of

Spann’s official bond occurring within éhcourse and scope of his employment;

B See, e.g., Crosby v. Belo. 5:14-cv-49, 2015 WL 4496489, at *9 (S.D. Miss. July 23, 2015).
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and (c) to the extent it seeks dismisshthe public officialbond and vicarious
liability claims brought agast Arledge in his individdacapacity premised on
violations of federal lawrad on acts taken within the wse and scope of Spann’s
employment. The First Motion BENIED in all other respects.

2. The Second Motion (Arledge and Spaamotion for judgment on the pleadings)
[41] is DENIED.

3. The Third Motion (Lowndes County, Arledgend Spann’s motion to dismiss) [52],
which this Court has interpreted asmation for judgment on the pleadings, is
GRANTED. The false arrest and maliciousgecution claims brought against the
County Defendants and Spann and Arledgetheir individual capacities are
DISMISSED.

SO ORDERED, this 6th day of December, 2017.

/sIDebra M. Brown
UNITED STATESDISTRICT JUDGE
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