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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
ABERDEEN DIVISION

JAMESLESTER FORSIDE PETITIONER
V. No. 1:16CV202-SA-RP
STATE OF MISSI SSIPPI RESPONDENT

MEMORANDUM OPINION
This matter comes before the court onpttese petition of James Lestéorside for a writ of
habeas corpus under 28 U.S.C. § 2254. The State hased to dismiss the pion for failure to
exhaust state court remedies. Ppbkétioner has not resporaito the motion; the @elline to do so has
expired, and the matternpe for resolution. Fahe reasons set forth belathe State’s motion will
be granted, and the instaoetition for a writ ohabeas corpus will be dismissed whout prejudice for
failure to exhaust state remedies.
Factsand Procedural Posture
James Forside is in the custody of the Miggs&department of Corrdons and is currently
housed at the Bolivar County Cortienal Facility in Cleveland, Misssippi. He pled guilty in the
Circuit Court of Oktibbeha Countg one count of burglary oftauilding. On Apil 28, 2015, the
circuit court sentenced him as a habitual offendeler Mississippi Code Atated Section 99-19-81
to a term of seven yearsthme custody of the MississipPepartment of Corrections.
Forside filed a motion for posbnviction collateratelief (PCR) in the Oktibbeha County
Circuit Court, which was dimissed on August 7, 2015ee Exhibit B* (Docket, First PCR motion,
and Order of Dismissal in Oktibba County Circuit Court Causeo\2005-0481-CVC). Rather than
appealing the dismissal of the PCR motion &Nhssissippi Supremeddrt, Forside filed a

successive PCR motion in the Oktibbeha Countyui@ourt, which was disissed on the merits on

! The exhibits in the instant memorandum opimifer to those found in the State’s motion to
dismiss.
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November 9, 2015See Exhibit C (Second PCR motion and OrdéDismissal inOktibbeha County
Circuit Court Cause No. 2005-0481-CY Again, rather than appeadithe dismissaif the second
PCR motion to the Mississippi Supreme Courtskée filed two (2) more PCR motions in the
Oktibbeha County Circuit Courtee Exhibit D (Third PCR motion in Oktibbeha County Circuit
Court Cause No. 2005-0481-CVCXxtibit E (Fourth PCR motion i@ktibbeha @Gunty Circuit
Court Cause No. 2005-0481-CV.QDpktibbeha County Circuit Coutierk’s records rigect that these
pleadings are currently peing in that courtSee Exhibit B. Therecords of the Mississippi Supreme
Court Clerk’s Office show no appdiéd by Forside athis time.
Exhaustion

Under 28 U.S.C. § 2254(b)(Ja prisoner seekirtgpbeas corpus relief must first exhaust state

remedies. Section 2254 prdes, in relevant part:

(b)(1) An applicabn for a writ ofhabeas corpus on behalf of person in custody
pursuant to the judgment ofséate court shall not be gted unless it appears that —

(A) the applicant has exhaustine state remedies available in the courts of
the State; or

(B) (i) there is an aence of available Staterrective process; or

(i) circumstances exist &t render such procesgffective to protect the
rights of tle appellant

(c) An applicant shbahot be deemed to have exhadstee remedies available in the

courts of the State, within the meaning @ tection, if he hake right under the law

of the State to raisby any available procedure question presented.

“A fundamental preragsite to federahabeas relief under 28 U.S.& 2254 is the exhaustion
of all claims instate court und€y2254(b)(1) prior to requenty federal collateral reliéf.Serling v.
Scott, 57 F.3d 451, 453 {5Cir. 1995) (citingRose v. Lundy, 455 U.S. 509 (1982))A finding of

exhaustion requires tipetitioner to havéfairly presented the substarafenis claimgo the state

courts? Sonesv. Hargett, 61 F.3d 410, 414-15{%Cir. 1995) (citingvela v. Estelle, 708 F.2d 954, 958
-2.



(5" Cir. 1983)). Fther, exhaustiofrequires that normally a state prisdsentire federal habeas
petition must be disresed unless the prisofsestate remedies have besthausted as to all claims
raised in the federal petitisnGraham v. Johnson, 94 F.3d 958, 968 {5Cir. 1996) (citingRose, 455
U.S. at 518-19). The bBaustion doctrine servé®e salutary purpose tiving the state courts the
first opportunity to reviewhe federal constitutional issues anaorrect any erronsade by the trial
courts, [and thuskerves to minimize friction between dederal and state systems of justice.
Satterwhite v. Lynaugh, 886 F.2d 90, 92 {5Cir. 1989) (quotindrose, at 518) (citations omitted).

In the instant petition for a writ diabeas corpus, Forside challenges the circumstances
surrounding his plea of guilty. Hes not, however, exhausted thclsgms by giving the Mississippi
Supreme Court the opporitynto review them. Once the Quit Court rules on Forside’s pending
motions, he may appeal any adeanslings to the Misssippi Supreme Court to exhaust his state
court remediesSee Miss. Code Ann. § 99-39-25.

The petitioner still may pursue his current motitansonclusion in stateourt. As such, the
instant petition for a writ dfiabeas corpus must be dismissed for failito exhaust state remedies.
The court cautions the petitienthat the one-year fedelalbeas corpus limitations period has been
running during the pendency of tifesleral petition, and the petitionaseds to move with diligence to
ensure that he exhausts state remgatiesto the expirion of the federahabeas corpus deadline. A
final judgment consistentith this memorandum amon will issue today.

SO ORDERED, this, the 7th daof June, 2017.

/9 Sharion Aycock
U.S.DISTRICT JUDGE




