Simmons v. Monroe County, Mississippi Doc. 72

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SS| PPI
ABERDEEN DIVISION

ROBERT EARL SIMMONS, JR. PLAINTIFF

V. CIVIL ACTION NO. 1:18-CV-185-M PM-RP

MONROE COUNTY, MISSISSIPPI DEFENDANT
ORDER

This cause comeselore the court on the motion of defendant Monroe County,
Mississippifor summary judgment, pursuant to Fed. R. Civ. P. 56 ntifarRobert Earl
Simmons has responded in opposition to the motion, and the court, having considered the
memoranda and submissions of tlageties, concludes that timeotion should be granted inmpa
and denied in part.

This is,inter alia, adisability, raceand sexdiscrimination casarising outof plaintiff’s
brief employmentat the Monroe Count¥ail (“thejail”). Plaintiff is a black malevho workedas
a jailerfor less than two months late 207 and early 2018Plaintiff startel work on December
21, 2017 andhealleges thatsoon afterwardd)e began complaining an aggraation of his
previously dormantsthma conditionwhich he assertegas causetly smokng at the jail.
Plaintiff contends that, notwithstanding the fact that a no-smoking palliegdy existed at the
jail, defendant refused his request that the policy be enfoRlathtiff contendghat, as a result
of the aggravation of his asthma,wasrepeatety forced tomisswork and toseek medical
attention. Plaintiff furtherallegesthat, durinchis employmenthe suffered a completely separate

form of unlawful treatmst, in the form of raciahnd sexuaharassmetby a coworker. In
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particular, plantiff alleges tlat Steve Hankins, a co-workaepeatedly calkkhima*“faggot” and
“SteveUrkel the blak nerd and that jail administrators refused to address hiarassment.

Defendannotes that, during higief employmentplaintiff missed more than ninetyne
hours of work, and it contends that this fact ultimately led to his termination. Owalfe@r;
2018,Jail Administator Scotty Clark, and Chief Deputy Curtis Knightormedplaintiff that he
was being terminated due to his excessive absentéeiBaeling aggrievedsimmons filed two
charges of dirimination with the EEOC, one on February 8, 2018, and one on February 14,
2018, claiming race, sex, and disability discrimination and retaliafibe EEOC mailed
plaintiff right to sue lettis for both charges on July 31, 2018, and plaifitétl a Gomplaint in
this court on October 2, 2018. Defendant has presently moved for summary judgrgeimtg
that no genuine issue of factigts regarding its potential liability in this case and that it is
entitled to judgment as a matter of law.

This court considers first defeaaf s motion to dismiss plainti claimsunder the
Americans Vith Disabilities Act (ADA) In seeking dismissalf éheseclaims, defendant relies
primarily upon an argument thalaintiff has failed to present adequate proof that he suffered
from a “disability” within the meaning of the Actn setting forththis argiment, defendant faces
very considerable legal headwinds, since 2008 revisions set forth in the ADA Amendwients
(ADAAA) make it exceedingly easy for plaintiffs to demonstrate that theydasabled within
the meaning of the Ac Prior to the enactent of the ADAAA,much of the litigation under the
ADA dealt with the issue of whether a particular plaimiéis” disabled for purposes of the

ADA. However Congress madi clear in the ADAAA that “the definition of disability ... shall

1 The parties agree that Simmons was given the opportunity to resign instead, whichgteda
Defendat neverthelessrites in its brief that plaintiff was “fired,” [Defendant’s brief at 1], but
plaintiff's brief characterizes his removal as being “forced to resigndir{#ff's brief at 7]. For
the sake of simplicity, this opinion will refer to his terminatiora&fring.”
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be construed in favor of broad coverage of individuals ... to the maximum extent permitted.” 42
U.S.C. 812102(4)(A)Moreover, whilea plaintiff is still required to demonsti&an “impairment
thatsubstantially limits one or more major life activitiessoth individual’ the ADA, as
amended, makes it clear that therm ‘major’ shallnot be interpreted strictly to create a
demanding standard for disability.” 29 C.F.R. 8 1@8)?2).
In the court’s view, perhaps the most significamendmento the ADA involveghe
relaxing of the requirements as to whether an individual is “regarded” as lzastisgbility
under the ADA. This “regarded as” provision is the third prong of the ADA, which defines a
disability as either: “(A) a physical or mental impairment that substantially limitsromem of
the major life activities of [an] individual; (B) a record of such an impairmenCpbéing
regarded as having such an impairmemdiller v. McHugh 814 F. Supp. 2d 299, 312 (S.D.
N.Y. 2011) One commentatchas noted the significance of the amendments to the “regarded
as” prong, writing that:
Under the third “regarded as” prong, a person does not need to have a disability to be
covered if the employer discriminated against a persondeing an actual orgoceived
physical or mental impairment. Under ghieeADAAA law, plaintiffs had to prove that
the employer thought that the plaintiff met every element of disability for pagpaf the
ADA. . . .Suffice to say, the ADAAA makes the “regarded as” prongondt easier to
understand and prove, but will potentially mean that “regaadeliability will play a

much larger role in future ADA litigation.

Jeffrey M.Hirsch,Mastering Employment Discrimination La§ 12.1. It is thus appamt that

the ADAAA wasspecifically enacted to lessen the plaintiff's burden of proof on multiple prongs
of the Act’s “disability” requirementWithout question, tis fact makes defenddstburden in
seekingsummary judgment far more onerous than it would have been under tin@lohiDiA.

In the court’s view, defendant’s attempts to persuade it to grant summary judgme

the issue of “disability,” notwithstanding the enactment of the ADAAA, is neag@ more



difficult by weaknesses in the authority it cites. In its brief, defendanttbe@egcentedsion

of Jackson v. OiDri Corporation of America2018 WL 1996474, at *6 (N.DMiss. 2018),as

an example of a case where, even after the enactment of the ADAAA, a district caiad gran
summary judgment based upon inadequate proof of a disability. In its briefing, however,
defendant did not mention the fact thfa dismissalwas appealetb the Fifth Circuit, which
“assume[d] without deciding that a reasonable jury could conclude that Jacksondedsl|dydi
under the ADA.” Jackson v. Blue Mountain Production Compargl Fed.Appx. 356, 360 (5th.
Cir. 2019). The Hth Circuit instead #Hirmed the district cours ruling on a completely separate
issue, namely based on a finding that the employer had made reasonable accomnfod#t®ns
plaintiff's disability. Id.

Thus far from reassuring this court that it migtatidly grant summaryudgment on the
“disability” prong notwithstanding the enactment of the ADAAcksoractually reinforces its
hesitance to do so. Cleartie Fifth Circuit inJack®nwas well aware of the multiple lenient
options granted by the[AAA for plaintiffs to prove an actual or perceived disability, and it
appears that it was very much reluctant to conclude as a matter of law that trorseaiptions
mightbe viablein that case. This court has a similar reluctandbighcase, even thoughdoes
acknowledge that (as frackson, Simmons’ proof of disability is far from compelliigre

At the summary judgment stage, this court is required to view the facts in the light most
favorable to plaintiff, as the non-moving party. Considerediglight, this court will note
some of the facts which, in its view, support allowing a jury to determine whethetifptzas
met one of the very lenient options for establishing an actual or perceived tisatdir the
ADAAA.. In his depositiorplaintiff testifiedthat he complainetb jail administratoScott

Clark onmultiple occasionsabout the smoking at worlSpecifically, plaintiff testified that:



A. This happened seval times. And | went tMr. Scotty Clark and told him about it.
And he was like, well, who was smoking in my tower? And | told him who was doing it.
Then he saidwell, I'm goingto talk to them about it. And | haven't heard/thing else

on it.

Q. So you don't know if he talked to them or not?

A. No.

Q. But you're not saying he didn't talkttem

A. I'm not for sure.

Q. Okay. So you think- you said severdimes somebody was smoking in the tower and
you werethere. Are you saying like two?

A. Probably about at least four or five.

[Depo. at 28].

In his deposition, plaintiff specifically testified that he presented his emphagfer
doctor’s excuses from work, and defendant does not dispute that this occurred. Moreover,
while plaintiff conceded thahese medical forms did not specifically state that he suffered from
asthma, he insists thiaeé told his employer that he did, in fact, suffer from the condition:

A. No. Well, actually, it was like doctoréxcuses that | got from the doctor's office.

Q. But a doctor's excuse doesn't tell your employer what is wrong with youit@loes

A. No. Well, I was telling them about tresthma, then | gave them a medicabrec

showingwhere | had asthma and what caused the asthma.h¢ogges have medical

record m that.
[Depo. at 30]. For its part, defendant denies that plaintiffitdltat he suffered from asthma,
and, if a jury concludes that plaintiff is lying on this issue, then this will likeliats to his
ADA claims. At this juncture, however, this cowstrequired to view the facts in the light most
favorable to plaintiff, as the non-moving party, and, that being the case, it can ngtassyhe
that he is lying on this issue.

In his krief, plaintiff describes his efforts to hadefendaniccommodatéis disabity as
follows:

After seeing D. Monroe, Simmons brought the doctor’s excuse to his boss, the jail

administrator, Scotty Clark. When Simmons did, he told Scotty Clark about how the

smoking was reactivating his asthnfimmons also gave Clark medical records that
showed he was being treated for asthma byManroe. Scotty Clak never provided



Simmons the reasonable accommodation of enforcing the jail policy concerningatobac
ard stopping Smith and Livingston from smoking in the tower. Simmons also requested
another reasonable accommodation of moving to another shift where he would not be
around the smoke, but that was denied that as well.
On February 7, 2018, Simmons was called into the office by Scotty Clark with Tyler
Stanford present.Simmons gave Scotty Clark a copy of his medical report from Merit
Health the previousay wherehe was treated for an upper respiratory infection, which
obviously affected his brelaing. According to Simmons, when he first got to the office:
[Clark] told me that he was mad that | wasn’t there because | was going to the
doctor back and forth. And | told him that the smoke was ngpiie sick and

that's he reason | had to take off. And if it wasn’t for that . . . | wouldn’t have to
take offevery day. And he kind of got angry, upset and was like, well, you ought
to be here.

[Plaintiff’s briefat 7 (recordcitations omittejl] As discussed below, this coudgrees with
plaintiff that defendans relanceupon hisexcessive absences is problematic as a defense to an
ADA claim which is itself based upon the notion that a failuradmommodatdis disability was
making him sick, and thus miss work.
This court notes that some support for plaintiff's claen be foad in the deposition of
his treating physician Dr. Monroe. In his deposition, Dr. Monroe testified that il
personally did notidgnose Simmons with asthp@aintiff told him that he suffered frothe
conditionand that he accepted his claim at face value:
Q. So when you saw this patient in 2016,l believe yousaw him approximately three
times. Did you ever, according to these records, diagnose him with asthma?
A. If I remember correctly, | did net other than he made the statement he had asthma
ard | trusted his explanation. When patients come in and they\sagot a problem, |
believe that's what they got, a prableand I'll treat them according to that. If |
remember correctly, | did not see anything or laastthing specificallfhat gaveme an
idea that he had, but that doesn't mean anything. When a patient comes in and they've
got symptoms, that's one tginWhen they come in and they said they had symptoms,
that's another thing. But they're still basically treated thes saay.
[Dr. Monroe Depo. at 8].

While Dr. Monroe’s testimony is unhelpful ptaintiff's claim that he actually suffered

from asthna (but does not directly contradict it), it does tend to support his assertion that he told



his employer that he sufferém the condition and was therefore “regarded as” having asthma
within the meaning of the ADAAAThat is, the fact that plaintiff nd@ contemporaneous
complaintsof suffering from asthma tois doctor makes it considerabtyore likely, in this

court’s view,that he testied truthfully that he made the same assertion to his employer.
Furthermore, the undisputed fact that plaintiff repeatedly presented hisyemplth doctor’s
excuses from work may make a jury more likely to believe his testimony olsghis, ieven if

the excuses did not specifically state that asthma was the reason for the abseachs thése
medical certificates suggested that there saasemedical basis for plaintiff's absences, and a
jury mayregardit as plausible that plaintipecifically toldhis employer about the exact
medical reason he was missing wotkdeed, a jury may regard it lisely that, in light of his
repeated medical absences, there would havedideastsome discussion between plaintiff and
his employer regarding exactly atthe medical reason for his absences aras how long they
were expected to continudf a jury so concludes, then it may regard it aspible that plaintiff
would have told his employer the same thing he told his doctor, namely that he suéfered f
aghma.

This court wishes to be clear that it does not regard the &valenceas constituting, by
any means, strong proof that plaintiff suffers from a disability. Indedusitburt were
considering this issue under the original version of the ADA, &dsmissal on summary
judgment would very likly be in order. Defendant’s problem is that it is seeking dismissal
under an ADAAA in which Congress made a conscious decision to move away from litigation
regarding the disability issue as a basis for deciding mb#t élaims. In particular, the fact
that Congress greatly relaxtee plaintiff’'s burden of showing that his employegardedhim

as disabld, even if he was not actually disabled, makes it very difficult for defendarntucese



summary judgmentn this issue. lhight of the 2008 amendments to the Act, it seems fair to
regard the current disability standard under the ADA as one of the raogtfpfriendly
standards in all of federal civil litigation.

Not only is defendant seeking for this court to rule in its favor orpthistiff-friendly
standard, but it is askirfgr it to do so in the context of a summary judgment motion in which it
is required to view théacts in the light most favorable to plaintiff, as the mooving party. It
does not help that, in seeking for this court to do so, defendant relies Jacksandecision in
which the Fifth Circuit assumed on appeal that the plaintiff was, in fact, disabledthaede
ADAAA. Plaintiff insists that he tol@lark that asthma was the specific medical reasoimbeh
his absences, and, that being the case, this court is not in a position to simplyteesistiyiegg.
Assuming that plaintiff testifie¢tuthfully in this regardit strikes this court thdtehas a
reasonable argument that his emploggrarded him as suffering from a disability under the
ADAAA. In its motion defendantelies upon the affidavits of multiple jamployeeghat
plaintiff never told them about his asthma, butrikss this court that this issue largely invave
therelativecredibility of plaintiff and Clark? Credibility assessments of this nature are for a
jury to make. This court therefore concludes that triable fact issues exist regardethev
plaintiff can establish thatehmetat least one ofhe definitions for isability’ under the
ADAAA.

This cout concludes thaftact issues exist regarding the remaining elemenp&aotitiff’s
ADA claims as well. With rgpectto the issue of reasonable accommodation, this court regards

plaintiff’'s evidence that the Monroe Coungyljhad a nesmoking policy as being an indication

2 As discussed below, there are potential credibility issues with regard toftibse witnesses
Clark, for example, testified that he did motestigateplaintiff’s claims of harassment because
he had resigned, but, as noted prevgusefendannow concede that plaintiff was actually
fired.



that in allegedly asking defendant simply enforcea preexistingpolicy, he was seeking a very
“reasonableaccommodation indeed. In its briefing, defendant concentrates on the second
accommodationvhich plaintiff allegedly equested, namely to bensferred to a different
department at the jailDefendant notes that, in his depositighaintiff indicated that this request
was made for nohealth reasons, and this courtesg that this testimony servesast
significant doubt uporhis second allegeaccommodatiotasis Even assuming thataintiff

only sought to havdefendant’s non-smoking policy enforced, howevkenthis would, in the
court’s view, condgitute a legally cognizablaccommodatiomequest under the ADA.

A similar analysis applies to defendantlaim that plaintiff wasunqualified” for his
paosition due to his inability to show up for worlRlaintiff maintainghat he would, in fact, have
been able to show up for work if he had been offered the reas@tabl®modatiof having
the jail enforcets existing antismoking policies. This strikes thisw as being a reasonable
summary judgment argumemidit therefore concludes thgenuinefact issues exist with
regard to this issue as wePlaintiff’s argumerst inthis contextlikewise serve to cast doubt
upon defendans’ statede@ason for fing him, namely his excessivabsences. Once again,
plaintiff’s basic poinis thathis workplace was making him sickf defendant &d granted
plaintiff his request that the non-smoking policy atjtikebe enforcedand hehad continued to
missan excessivamountof work, thenit might well have a compellingunmary judgment
argumentthat it had a valideason for firing him.As the factscurrently stand, howevehis

court is not prepared tole, as a matter of law, that pi&ff’s healthrelated absences serve to

3 Defendant has filed a motion to strike an affidaubmittedby plaintiff, in whichhe appears to
walk back some of his depgtien testimony on this issue bg-iterating the facts stated in his
complaint. However, this court is not basing its order today upon plaiméatfises to be
transferred, and it has not relied upon &ffdavit in making itsruling today. Defendants
motionto strikewill therefore be dismissed as moot.
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bar ADA claims whichare themselves based upon an argument that defenéihtie to
accommodatehis disability washe reason for his absencegkhis courtthereforeconcludes that
genune fact issues x@st regarding eachlementof plaintiff’'s burden of proof on his ADA claim,
and defendant’s motia dismiss that claim will therefoize denied.

This court now turns tolaims asserted by plaintiff in connection with his allegation that
he was racially and sexiy@harassed and discrimirat againstvhile working atthe jail. Most
of these claimseaquire, on summary judgment, the application of some versior ddhiliar
McDonnell Douglass®urdenshifting framework, but, in the interests of breyityis court will
simply cite theversion of hat test which is applicable to the retaliation clarhich it regards as
plaintiff’s potentially strongest clainTo establish a prima facie case of retaliateoplaintiff
must show (1) he participated ian activity protected byitle VII [or the ADA]; (2) his
employer took an advee employmendction against him; and (3) a causal connection exists

between the protected activity and the adversployment acbn.” Dinolfo v. Home Depot
U.S.A., Inc.2018 U.S. Dist. LEXIS 51324t *4 (N.D. Miss. March 28, 2018) (quotirgfringer
v. Mound Bayou Public School Distrj@016 U.S. Dist. LEXIS 5530, 2016 WL 183701, *13
(N.D. Miss. Jan. 14, 2016)). Once a plaintifakes sucla prima faciecasethe defendant
required to present a legitimate, n@taliatory reason for fing him, which the plaintiff nay
seek to rebut by offering evidence of pretelxt. In order to ulimately prevail in a retaliation
claim, the plaintiff musshow that the protected conduct was a "but for" cause of the advers
employment actiorBernofsky. Administrators of the Tulane Educ. Fyr&D00 U.S. Dist.

LEXIS 5561, at * 15 (E.D. La. Apr. 18, 2000) (citiggrivner v. Socorro Independent School

District, 169 F.3d 969 (5th Cir. 1999)).
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Plaintiff's racial and sexual harassment claims require the applicatsmmefvhat
different legal standardsA plaintiff may establish a Title VII violatiodbased on rac@eating a
hostile work environmentRamsey v. Hendersp286 F.3d 264, 268 (5th Cir. 2002
determining whether workplace constitutes a hostile work environment, courts must consider
the following circumstances: "the frequency of thecriminatoryconduct; its severity; whether
it is physically threatening or humiliating, or @moffensive utterance; and whether
unreasonably interferes with an employee's wiatformance.1d. (citing Walker v. Thompson
214 F.3d 615, 525 (5th Cir. 2000)). In order to survive summary judgment on a hostile working
environment claim, the plaintifhust produce evidence that woglegate a genuine issue of
material fact for each of the followirejements:

(1) he belongs to a protected group;

(2) hewas subjected to unwelcome harassment;

(3) the harassment complained of was based on race orgende

(4) the harassment complained of affected a term, condition, or privilege of

employment;

(5) the employer knew or should have known of the harassmen¢stigu and

failed to take prompt remedial action.
Id. (citing Celestine v. Petroleae Venezuella SR66 F.3d 343, 353 (5th Cir. 200TJones v.
Flagship Int’l, 793 F.2d 714, 719-20 (5th Cir. 1986)).

In this caseit seems cleathatplaintiff’s retaiation claims areclosely intertvined with
his claims that he was discriminatadgainstandharasse@n the basis of his race and/or sex.
These claimaredescribed in his brief as follows:

Scotty Clark, white, was the jail administrator. Clark hired T@t&nford, white, as the

assistanjail administrator shortly after Clark became the jail administrator. Hankins,

white, the person who was supposed to train Simmons, did not properly train Simmons.

Simmons complainetb Clark, but Clark never did anything about it. Instead of training

Simmons like Hankins was supposed to do, he harassed Simmomaaiattand sexual
slurs. Hankins would repeatedly call Simmons, “Urkel, the black nerd.” Hankins would
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call Simmons a “faggot.” Simmons would tell Hankins to stop calling him by these slurs,
but Hankins would not stop. Because of the abuse that Hankins was inflicting, a trustee,
RobertTanner Youngwould call Simmons by these same racial and sexual slurs.
Simmons reported the harassment to the jail administi@ootty Clark, on several
occasons. Simmons reported the race and sex harassment to Clark three (3) times in
January 201&nd twice in Ebruary 2018. Clark admitted that he never investigated
whether Simmons has besunbjected to race or sex harassment.

[Plaintiff's brief at 2223].
In his deposition, plairft testified that:

Q. So | believgyou're claiming in youtawsuit that Davis Hakins harassed you. What do
youmean by that?

A. Well, he was going around calling me Steve Urkel, the black nerd, and calling me a
faggot, which I'm not. And, you know, | kind of find thattegassment.

Q. Okay. Did you tell your superior officer about4Ri

A. Yes, ma'am.

Q. And who did you tell?

A. Mr. Scotty Clark.

Q. Okay. And when did you tell him?

A. | told him-- it was like around the middle of December or right at the end of
December.

[Depo. at 21]Plaintiff later testified as follows:

Q. Oka. So who else, if anyone, heard DaMankins saying these things that you allege
he said?

A. Well, I know Sandy Livingston, she hearandy Livingston.

Q. What did she hear him say?

A. When he called me a faggot.

Q. Okay. Did you- when he would calou these things, what would you say {mR

A. Well, I would tell him to stop calling minat and he kept on doing it.

Q. Did anybody besides Sandy hear him say these things?

A. Yes. One of the trustees, his name was Robert Tanner Young.

Q. What do you think he heard him say?

A. He was calling me a faggot and Steve Urke, black nerd. And he would go and do
the samehing as Davis was doing.

[Depo. at 22].
Plaintiff conterds tha he again reported the harassment to his supervisor Clark
immediately befre he wagorced out of his job. In his deposition, plaintiff descrikdrk s

reaction to his report of harassment as follows:
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Well, he-- when | got there that morninfg;lark] told me that he was mad that | wasn't
there because | was going to the doctor back and forth. And | had told him that the
smoke was making me $i@nd that's the reason | had to take off. Andwiasn't for

that, you know, | would be | wouldn'thave to take off every day. And he kind of got
angry, upset and was like, well, you ought to be here. You ought ®réeAnd | kept
explaining to him and | kept and I told him about the harassment again, how they was
calling me Stev&Jrkel, the black nerd, and they were calling me a faggot. And he was
like, well, I'm not going to do anything about. Ytall them. I'm like, well, siryou're the
jail administrator. That's your job &iop this stuff. And | come to you and report it,
you're supposed to stop it. | realiyl can't donothing about it unless you do something.

And so he went on and terminated me then. He told me to take a sheet of paper and write

down that | resigned, even though I didn't resign, | was really terminated.
[Simmons depaat 69].4 Paintiff thustestified that he informeldis supervisor both dfis ADA-
basedandrace/sex discrimination claims immediately before he was fired.

If believed by gury, plaintiff's testimony igjuite arguablysuggestive of unlawful
retaliation for‘opposing”racial/sexual harassment under Title ®id/ordisability
discrimination under the ADA. Indeed, pi&iff testfied that, when he reported the harassment
to Clark, he not only refused to do anything about it, but forced him out of his jodpfmting
it. In his own deposition, I&rk appeared to concede tipddintiff did, in fact, raise the issue of
being called names on the day‘lnesighed,’ although Clark characteriz&immons$ complaints
in different erms tha plaintiff did:

Q. Did Mr. Simmons ever complain to you aboate or-- race discrimination?
A. No, he did not. On the he s& something about being, he thought some people were
picking at him, and that was the day of the resignation. But before that, no.

Q. Did you ask him what do you mean pickinghom?

A. He said calling him names.

Q. Did you ask what names they were callng?

A. No, I did not.

Q. Didn't you want to know?

A. He had already placed his resignatiothat time, so | didnfeel there was no need to
pursue it any further.

Q. Did he ever complain about being called a homosexual or atfaggo

A. No, he did not, not to me.

4 As noted previously, defendant itsetfircedes that plaintiff was fired, and it thus seems clear
that the parties agree on this one limited point.
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[Clark depo. at 10].

In the court’s view, Clarlstestimonymay be regarded by a jury ssmewhat helpfuo
plaintiff’ s retaliationclaims, since it jppears to reduce the possibility tisatnmonss simply
making uphis allegation®ut of whole cloth.Certainly, Clarks testimonyprovides plaintiff
with a quitestrong temporal proximity argumernmasmuchashe appeared toconceden his
depositionthat a complaint ofome sort of harassment was made on the very same day he was
fired. This is significant, sine”[c]lose timing between an employee's protected activity and an
adverse action against him may provide the ‘causal connection’ required to makeimat a pr
facie case of retaliation.Swansorv. General Services Admiri]10 F.3d 1180, 1188 (5th Cir.
1997) (citing Armstrong v. City of Dalla®997 F.2d 62, 67 (5th Cir. 1993)).

In its brief defendant appears to characterize plaintiff as having reported the harassment
only after he was firgdout, as discussed beloBimmons disputes this atacterization.In
seeking dismissal of plainti retaliation claimgefendantargues in its briefsafollows:

In this cae, Mr. Simmons cannot establish a prima facie case of retaliation because he
did not participate in an activity protected under Title VII orA®A. Title VII

“prohibits discimination against an employee on the ground that ‘he has opposed any
practice made aanlawful employment practice by this subchapter, or because he has
made a charge, testified, assistegbarticipated in any manner in arvestigation,
proceeding, or hearing under this subchaptédl. at *3-*4 (quoting 42 U.S.C. § 2000e-
3(a)). Smilarly, the ADA provides that' [n]Jo person shallliscriminate against any
individual because such individual has opposed any act or practilee ma

unlawful by this chapter or because such individual made a charge, testifideédassis
participatedn any manner in an investigation, proceeding, or hearing under this
chapter” 1d. at 4 (quoting 42 U.S.C. § 12203). Mr. Simmons did not file ageheuith

the EEOC until February 8, 2018, one @dter his termination. Additionally, at the very
most, Mr. Smmons notified his employers that @nployees were smoking inside the
jail prior to his termination and (2) Mr. Hankins was calling mamesafter he was
terminated. As suctMr. Simmons never participated in any protected activity

under the ADA or Ti VII. Mr. Simmons retaliation claim should be dismissed.

[Defendarits brief at 19
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In the court’s view, deferahfs arguments are, at best, amspletesince they onl
address plaitiff’s “participatiori clauseclaimsand no the“opposition” dauseclaimswhich
this court regards aonsttuting his main(and likely only vable) retaliation claim Title VII
“prohibits discrimination against an employee on the ground that ‘he has opposed aog practi
made arunlawful employnent practice by this subchapter, or because he has made a charge,
testified, assistedr participated in any manner in an investigation, proceeding, or hearing under
this subchapter.’42 U.S.C.§ 2000e3(a)). The ADA has a similar provisiorSee42 U.S.C.A. 8
12203. In allegng that he reportedlleged racial and sexual harassnamd disability
discriminationto Gark immediately before he was firgglaintiff is clearly dleging an
“opposition” clause claimand the U.S. Supreme Court has interpreted this cla@gsmanne
which is rather fav@ble to plantiffs. See, e.g. Crawford v. NashvilEg5 U.S. 271 (2009).

By focusing so heavily upon plaintiff’participation clause claims, defendant seems
hesitant taaddresghe merits of the opposition clause claim. In its reply brief, deferaadgnes
that plantiff only made his reporafter he resignedo Clark, but, once agaiSimmonsdisputes
this characterizatianTo reiterate plantiff testified in his depositiorthat:

| told him about the harassment again, how they was calling me a Steve Urk&cthe

nerd, and they were calling me a faggot. And he was like . . . I'm not godw

anything about it. You tell them. I'm like, well, sir, you're the jail administraiidnat’s

your job to stop this stuff. And | come to you and report it, you're supposed to stop it. . . .

| can’t do nothing about it unless you do something. Andesednton and terminated

me then. He told me to take a sheet of paper and write dowh tésigned, evethough

| didn’t resign, | was really terminated.

[Simmons depoat 69]. As noted previously, defendant nagrees wittplaintiff tha he was
fired, and this sems in the courts view,to castsome doubt upon Clarkersion of events. In

the courts view, the fact that Clark testifiehat he reliedipon whathe parties now agree was

non-genuingesignation in deding not to investigatplaintiff's allegations of harassment
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strikes this couraspotentiallyproblematic for defendarst’defensef this case.This court notes
parentheticallythat, even under Clark’s version of the faptajntiff mayhave a legitimate
argumet thatdefendant should have handled his compldifférently. As quoted above, I&rk
testified thathe did not feel obligated to instgate plaintifis complaint of harassment since he
had already indicated his intent to resign. [Clark depo. at 10]. However, plaintiff wipddra
to have a legitimate argument that,nf@mployeeexpresses aimtent to resign, anthencites
harassment as contributing to thatiden, the appropriate responseuld be to assure the
employee that harassment would not be tolerated and that he shoddigiadn thebasisof
same
In its reply brief, defendant appears to offer internally inconsistent amfgmegarding
the summary judgment evidence on iggueof timing. Specifically,defendant writes in its
reply brief that:
Plaintiff argues that he reported both the race and sex harassment to Mr. Clarkrah s
occasions prior to his termination. ... Mr. Simmons did not file a charge with the EEOC
until February 8, 2018, one day after his termination. Additionally, at the very most, Mr.
Simmons notified his employers that (1) employeese smoking inside the jail prior to
his termination and (2) Mr. H&ims was calling him namester he was terminated. As
such, Mr. Simmons never participated in any protected activity uhe&DA or Title
VII. Mr. Simmons’retaliation claim should be dismissed.
[Reply brief at 21]. [Bferdant thusoncedeson the one handhat plaintiffallegesthat he
reported the harassment to Cléok several occasions prior tostierminatiori’ yetit maintains
shortly thereaftethat" at the vey most. . . Mr. Hankins was calling him namester he was
terminated. [Id.] Defendants argument appeats assumehat plaintiff s participation clause
claim was his only retaliation clairbut, as discussed above, that is clearly not the case. Indeed,

this court is inclined to allowajury to decideonly plaintiff’'s opposition clauselaim in this case,

unless the evidence @ial demonstrates some basis for assediparticipationclause claim.At
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the same timethis court does not regard daflants summary judgment brief) as seiusly
contestingplaintiff's opposition clause claim.

Defendant does appear to havesastipotentially astrongjury argument that, in light of
plaintiff’s excessive absenc¢éshad a valid nomiscriminatory rasonto fire him, regardless of
any alleged retaliatin. At the same time, this argument is, to some extlpiendent upon the
succes®f defendaris defenseaplaintiff’s ADA claims, since plaintiff contends that many of
his absences were the resulitsffailure to enfore its antismoking policy, and, thus,
accommodatdis disability. Moreover, giveré verystrongtemporal proximityevidence in
this case, a jurynightconclude thatlefendan® sated reason for firing pintiff is merely
pretextual and that retaliation for reporting harassment wasetileaason. This court can thus
discern multiple triable fact issues relating to plaitgtiéfpposition claus&ased rialiation
claim, and defendant’s motidar summary judgment will therefotie denied on this claim.

This court now turns to plainti§’ remaining racéased claimsyhich areheavly
intertwined with his retaliationlaims In light of thisclose factual connectiothis court’s
consideration ofvhethersummary judgment is thiest contexfor addressing the remaining
claimsis heavily influenced by judicial economy concerns. Indeed, as a result of thisscourt
rulings today, théury — andthis court -will already be hearing evideneg trial relating b
plaintiff’s alegatian that he was racially and sexually harassed at wohat being the casthis
courtcandiscern little advantage to ppedging,on summary jdgment the issue of whether the
namecalling which defendanfpatially) concedes actuallpok place at the jailvas sufficiently
“severe or pervasived constitute actionablearassment under Title VII.

This court will be in a better position to evaludefendant’s arguments in this context on

amotion for directed verdict, and, even then, therguatieial e@nomy considerations which
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support allowing a jury to make a finding on this issue. Indeed, if this court were iegdism
plaintiff’s harassment claims as a matter of law, and the Fifth Circuit weomttude that it

erred in doing so, themnew trialwould be equired with al the time and expense which that
entals. If, on the other hana jurywere to find in favor of plaintiff on hiearassmentlaims,

and theFifth Circuit were to conclude thatlacked a basi&r doing so, then it could simpl

vacate the jurg award and render judgment in favor of defendant, with noakrequired.

This court can thus discern stronglicial economyconsiderations against resolving this issue on
summary judgment.

This courtdoes agrethat here are reasonable questions as to whether calling someone
the“blad Urkel”® or “the back nerg” even on a repeatduhsis is the sort of extreme conduct
which Title VII harassment claims were designed to addreantiff' s allegation that he was
repeatedlycalled a‘faggot” appears t@resenta closer call in this regardit any rage, this is the
kind ofissue which jurors can easily assess for themselves, after they have heestiuitted
regarding the stingent legal standardghich applyin this context. This cout notes that, in
disputingthatthe namecalling directed aBimmonswassimply harmless funplaintiff has
submitted an affidavifrom Carolyn Walker, arinmate at the jail. In her affidavit, Walker states
that

After Robert Simmons was terminated | asked Davis Hawkins where Robert Simmons

was and he said that Steekel, the erd, was gone because heswimo sweet

meaning tlat he wa claiming that Simmons was gay.

[Walker affidavit at 1]. In the courts view, assessing evidenakthis nature is a function which
a juryis uniquely well-suited to perform, and it intendsdtiow plaintiff to pregntany

admissibleevidence in this regard at trialhis court willthereforedecline to dismiss plaintif

5No party appears to disputeat the fictional charactéSteve Urkel’ from the sitcont Family
Matters wasportrayedin the seriess a‘nerdy”’ AfricanrAmerican individual.
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race and sexual harassment claims on summary judgment, and it will consjokti¢ise
arguments as to whether itaild do so on dited verdiciafter the presentatn of the evidence
at trial

This court now turngo plaintiff's claims of racéiscrimination relating to his firing
While this court certainly regards plaintsficircumstantiaproof ofrace discrimnation as being
less compelling than his proof of retaliation, it is also true that a more forgmiotyvating
factor’ burden of proof applies in the Title VII discrimination conte$ee University of Texas
Southwestern Medical Center v. Nas€a#0U.S. 338 (2013)(holding that a “but fotausation
standard applies to Title VII retaliation claifast not discrimination claims Moreover,
plaintiff notesin his lrief that, before he wased, he washie onlyAfricanrAmerican out of
sixteen jailors at the facility and that he was replaced lbyhde made. These circumstantial
factors, considered in light plaintiff’s proof that defendant showed little interest in addressing
the reports of racial harassment he made, appg@aovide himwith at least a colorable fjy
argument thahis race waa motivating factor in his termination.

These factors aside, phaiff points out in his brief that defendamas failed to seek
summary judgment as to his 42 U.S.C. § 1981 claims, whichyadlgplicatethe race
discrimination provisions of Title V]lbut with a more generoustsane of damagedn light of
this fact, this court woulduite arguably lackhe discretion to completely dismiss plairisffrace
discrimination clains on summary judgment, even if it concluded thatdeefaled to present
any dgrcumstantial proof of discrimination at all'his court will, however, grant defendant’
motion for summary judgment witiegard to one sp#ic claim, namely plaintiffs 42 U.S.C.

8 1983 claimdor race discrimination. As to this clairmis court agrees with defendahat

plaintiff has failed tgpresent proof thate wasdiscriminated against under circumstances which
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might giverise to muitipal liability under the Supreme Court’s decisiotManell v.
Department of Social Servige®36 U.S. 658 (1978). Indeed, plaintiff has failed to even address
defendants arguments in this context in lssponse to the summary judgment motion, and it
therefore appeatbat these argumendse concededThis court will thereforgrant defendaig
motionfor sunmary judgment as to plainti§f § 1983 claims, but will deny that motion as to
its remaining claims.

While this court has given plaintifignificant benets of the doubt irthis order, it
wishes tobe dear thatdefendant has raised very regakestiongegardinghis credibility in its
summary judgment briefing. The fact that this court has concluded that aguigl siiake these
credibility assessnmés should not be understoas an indicatiothatit is unaware that they
exist. Fo examplethis court intend#o allowthe jury to hear evidencd trial that plaintiff
prevously filed a lawsuit against his former employer Walnaaiding from allgations that he
was harassely being called ablack“nerd’ and a‘faggot.” In its biief, defendantvrites that

We note that Mr. Simmons has filederysimilar lawsuit previously that ended in a
confidential settlement. Exhibit A, Deposition of Robert Earl Simmons, Jr., P51T;12-
P6,

L22-25; P7, L1-9.

Ms. Griffith: Soyou were suingamebody else?

Mr. Simmons: Walmart. It was a few years ago.

Q: Why did you sue Walmart?

A: Race and sexuablassment.

*%%

Q: So in that case, who were you alleging discriminated against you?

A: It was some of the coworkers.

Q: Were they wite?

A: Yes.

Q: What did they do to you?

A: They was making inappropriate comments, like calling me a faggot, calling me a
nerd.

Q: So you're saying that has happened by my client, Monroe County?

A: Yes.

[Defendants brief at2, n. 3].
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This cout agrees \th defendant that is a remarkableoincidencedhat plantiff has filed
two lawsuits containing such similallegations andit suspects thgtirors may agreeThis
court believeshatjurorsmay be particularlgkepticalof the factthat, after suing his previous
employer for allegations very similar to those in this case, plaintiff allegedhdfhimself the
victim of race, sex and disability discriminatiaimost immediately after starting work at the
Monroe Countyail. This court notes that, wieiit is allowing plaintiff to preserdllegdions
regardingmultiple theories of liability to the jurin this casethis fact mayultimately work
againsthim at trial. In this courts experienceyhen a plaintiff asserts multipladories of
liability ata singletrial, it often resiis in those theories competing against each other and
harming the plaitiff’s credibility in the eyes of the juryn allowing plaintiff to present
evidence regardingssentially all his claims at trigthis court is partly motivated by a belief that,
since his credibility willikely bethe central issue in this casieis appopriate that jurors hear
evidence regarding each aexery allegation of discrimination and retaliation whindalleges
he suffered during hisevy brief tenure athe Monroe Countyajl.

This court suspects that jurareayharborreservationshat plaintiff isan overly sensitive
and litigious individual oreven worsea savy and cynicalabusef federal disamination and
retaliaton laws. On the other handyprsmay regard plaintifs testmony as entirely credible
and conclude thdtis allegatiorthat he has repeatedly bemrbjeted to similafforms of
harassment is truthfullndeed it should be emphasized that defant concedethat plaintiff
actually was calletUrkel” by his coworker, which tends teeduceanysuspicion ththehas
completely manufaatred his claimsn this case Clearly, this is a case whicbepends heavily
upon plaintiff's credibility, in particular his testimony of what he told his employer about his

alleged dbsability ard haassment.This court issimply not in a position to declare that plaintiff
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is being untruthfulbbout hese mattes, and it will theefore leave it to a jury to make these
assessments.

In light of theforegoing it is orderedthat defendnt’s motion for summary judgment is
granted with regard to plainti§’8 1983claims but it is denied with regard to hismaining
claims. Defendarits motion to strike is dismissed as moot.

SO ORDEREDthis the 21st day of November, 2019.

/s/ Michael P. Mills
UNITED STATES DISTRICT JUDGE
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