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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
ABERDEEN DIVISION

TIMOTHY PERRY PETITIONER
V. No. 1:19CV29-SA-IMV
PELICIAHALL, ET AL. RESPONDENTS

MEMORANDUM OPINION

This matter comes before the court ongieesepetition of Timothy Perry for a writ dfabeas
corpusunder 28 U.S.C. § 2254. The State has movdtaiss the petitiorPerry has responded, and
the State has replied. The matter is ripe for resolukonthe reasons set foktblow, the State’s motion
to dismiss will be grantednd the instant petition witie dismissed both for faile to state a claim upon
which relief could be granteand as untimely filed.

Habeas Corpus Relief Under 28 U.S.C. § 2254

The writ ofhabeas corpysa challenge to the legal authority under which a person may be
detained, is ancient. Duker, The English Osgih the Writ of Habeas Corpus: A Peculiar Path
to Fame, 53 N.Y.U.L.Rev. 983 (1978); Glass, bligtal Aspects of Habeas Corpus, 9 St. John's
L.Rev. 55 (1934). It is “perhaps the most important writ known to the constitutional law of
England,”Secretary of State for Home Affairs v. O'BrignC. 603, 609 (1923and it is equally
significant in the United States. thale I, 8 9, of the Constitution sares that the right of the writ
of habeas corpushall not be suspended, except wherthéncase of rebellion or invasion, public
safety may require itHabeas Corpus20 Fed. Prac. & Proc. Deskbook § 56. Its use by the federal
courts was authorized in Sectiondfithe Judiciary Act of 1789. Habeas corpugprinciples
developed over time in both English and émaan common law have since been codified:

The statutory mvisions orhabeas corpuappear as section241 to 2255 of the 1948

Judicial Code. The recodificatiof that year set out impgant procedural limitations
and additional procedural @hges were added in 1966. eT$tope of the writ, insofar
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as the statutory language is concerned, irmdaessentially the same, however, until
1996, when Congress enacteé #hntiterrorism and Efféive Death Penalty Act,
placing severe restrions on the issuance of the wdt state prisoners and setting out
special, nevhabeas corpuprocedures for capital casd$ie changes made by the 1996
legislation are the end prodwftdecades of debate abbabeas corpus

Id. Under 28 U.S.C. § 2254, a federalirt may issue the writ when argen is held iviolation of the
federal Constitution or laws, permitting a federal cdororder the discharge of any person held by a
statein violation of the supreme law of the larférank v. Mangum237 U.S. 309, 31 35 S. Ct. 582,
588, 59 L. Ed. 969 (1915).
Facts and Procedural Posture

Timothy Perry was convicted eéxual battery againbkis stepdaughter ithe Leflore County
Circuit Court. He was sentenced November 20, ZI2, to serve a term of thirty (30) years in the
custody of the Missigspi Department of Qeections (“MDOC”). SeeExhibit Al On direct appeal,
the Mississippi Court of Appeadsfirmed Perry’s conviction ansentence in a written opiniorsee
Exhibit B. Perry v. State904 So. 2d 1122 (Mis€t. App. 2004) (Causiso. 2003-KA-00408-COA).
Perry then sought postnviction relief bastupon various allegatns of ineffective asstance of trial
counsel, which the Missigopi Supreme Court dexd on June 29, 2005%eeExhibit C; see alstate
Court Record (“SCR”), Cause N2005-M-00880. The Mississippi fieme Court fukter found that
Perry’s claims of newly discoveregtidence were without merigeeExhibit C. The “newly discovered
evidence” was the allegation thas leix-wife had accusedrmeew husband of sexuadttery, as well.
Doc. 13-7 at 7.

On April 24, 2009, Peyrfiled a secongbro se“Application for Leave to Proceed in the Trial

Court,” challenging his indiment and asserting a claim basetihawly discovered adence” that his

! The exhibits referenced inglinstant memorandum opinion mayfbend attached to the State’s
Motion to dismiss.
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accuser, his ex-wife, recentiecused her current husbleof a similar offenseSeeSCR, Cause No.
2005-M-00880. On June 3, 2009, the Nisippi Supreme Court dismissiedpart and denied in part
Perry’s application, “find[ing] tat Perry’s claims other than tbkaim of newly discovered evidence
[we]re procedurally barred.SeeExhibit D. The Mississippi SupresrCourt further found that Perry’s
“claim of newly discovered evhce [wa]s without merit.'See id

On February 7, 201Berry filed a thirgoro se“Application for Leave tdProceed in the Trial
Court,” which was docketed in BEissippi Supreme Court Causemher 2011-M-00194. In his third
application, Perry assertéicght he was “entitled to a lesser-iméd jury instructio of fondling” and
again raised various claimballenging his indictmenSeeSCR, Cause No. 2011-M-00194. By Order
filed on March 3, 201, the Mississippi Supreme @b dismissed Perry’s aligation as untimely — and
barred as a successive wriGeeExhibit E (citing Miss. Code Ann. 88 99-39-5, 99-37-27). The
Mississippi Supreme Court furthieund that, notwithstanding the pemtural bars, Perry’s application
was without merit and that the fifj of future frivolous petitions @uld subject Perrio the imposition
of sanctions.SeekExhibit E.

On July 2, 2013, Perrfiled a fourthpro se“Application for Leave to Proceed in the Trial
Court,” which was also doclexl in Mississippi Supreme G Cause Number 2011-M-001%ee
SCR, Cause No. 2011-M-0019% his fourth apptation, Perry again raise@rious challenges to his
indictment. See id By Order filed on Augus3, 2013, the Mississippi Sugme Court dismissed Perry’s
application as untimely — atdirred as a sucggive writ. SeeExhibit F (citing Miss Code Ann. 88 99-
39-5, 99-37-27). The Mississippif@eme Court furtheound that no exception te procedural bars
existed and that, notwithstanditig procedural bars, Perry’sadipation was without meritSeeExhibit
F. Finally, the Mississippi Supreme Court fouhdt Perry’s fourth aggation was frivolous and

imposed sanctionsSee id



On March 18, 2015, Perry filedpso se“Application for Leave tdProceed in the Trial Court
on Motion for Post-Conviction Reli and Request for DNA Testifigivhich was alsadocketed in
Mississippi Supreme Court Gse Number 2011-M-001945eeSCR, Cause No. 2011-M-00194. In
his application and attached matjdPerry requested “fensic DNA testing of biological evidence
secured in relation to the intiggtion or prosecution attendaatPetitioner[’]s conviction.”"SeeSCR,
Cause No. 2011-M-00194. Pernpobght his claim for DNA testingnder the Miss&ppi Uniform
Post-Conviction Relief ActMiss. Code Ann. § 99-39-&t seq In his state aart request for DNA
testing, Perry raised the following foclaims for post-anviction relief,pro se

@ Petitioner request[s] forensic DNA fest of biological eidence secured in
relation to the investigation or proseoutattendant to Petitioner[’]s conviction.

2 That the conviction was imposed in wittbn of the constition of the U.S. or
the constitution or lawsf Mississippi where Petitioner was denied HisaBd
14" Amendment right talue process and'@mendment righto assistance of
counsel during custaal interrogation.

3 ThatPerrywasdenied his Fifth (8) Amendment right to due process by the
State’s failure to produdgradymaterial for impeachmeptrposes in violation
of Brady v. Marylandand Rule 9.04 dhe Uniform Circuitand County Court
Rules.

4 That Perry was denied his right tteefive assistance cbunsel as guaranteed
by the Sixth (8) Amendment to the United States Constitution imitkland
v. Washington

SeeSCR, Cause No. 2011-M-00194.

On May 20, 2015, the Missippi Supreme Court entered andér denying Perry’s request for
DNA testing, specifically finding that Perry failéd show a reasonable patddility that DNA testing
would have affected theutcome of his trial. SeeExhibit G. Mr. Perrywas convicted based upon
evidence of a series of incidenfsexual abuse, while the DNA egitte at issue involved only a single
instance. Doc. 8 at 2-3. The Mississippi Sugéourt dismissed Perry’s remaining claims, finding

that they were subject to both the statutory timmeabd the successive writrand that no exception to
4



the bars existedSee id(citing Miss. Code Ann. 8§9-39-5 and 99-39-27)This decisioris the first
with which Perry takes issue in Ground One of the instant feurabetition. SeeECF Doc. 1 at
8.

Over two years lategn September 29, 201Rerry filed anothepro se“Application for Leave
to Proceed in the Trial Court on Motion for Post-Cotiwn Collateral Relief,” which was also docketed
in Mississippi Supreme Court Cause Number 2011-M-00$24SCR, Cause No. 2011-M-00194. In
his application and attached matjdPerry requested “fensic DNA testing of biological evidence
secured in relation to the intiggtion or prosecution attendaaotPetitioner[’]s conviction.”"SeeSCR,
Cause No. 2011-M-00194. Perry agbrought his claim for DNA testiy pursuant to the Mississippi
Uniform Post-ConvictiorRelief Act, Miss.Code Ann. § 99-39-kt seq Specifically, Perry raised the
following six claims fompost-conviction reliefpro se

@ Whether the Petitioner wadenied his right to ptection agaist double
jeopardy as guaranteed by the Fifth)@&nd Fourteenth (¥%Amendments to
the U.S. Constitution and #iele 3 Section 22 of thilississippi Constitution of
1890 subjecting hirto multiplepunishments.

(2 Petitioner [requests] fiensic DNA testing of biological evidence secured in
relation to the investigation or theogecution attendant the Petitioner[’]s
conviction.

3 Whether Petitionels probation was unlawfullyevoked denying him his
fundamental constitional right to dugorocess in sentemg as guaranteed by
the Fifth (%" and Fourteenth (Y% Amendments to the U.S. Constitution and
Article 3 Section 14 of the Migsippi Constittion of 1890.

4 Whether Petitioner’s indictment isfeletive denying him his fundamental right
to due process of law and the right tdrkee from double jeardy as guaranteed
by the Fifth (%) and Fourteenth (1% Amendments of the United States
Constitution and Article 3 Section 22tbe MississippConstitution.

©) That there exists evides of material fact not preusly presented and heard,
which is of such nature that qualifesnewly discovered evidence which would
require vacation afonviction and sentence iretinterest of justice.



(6) Whether Petitioner was denietlis Sixth Amendment fundamental
constitutional righto effective assistance abunsel as guaranteed by the U.S.
Constitution and Article 3 $ton 26 of the Missisppi Constitution resulting
in a denial of due procegjuaranteed by the Fifth and Fourteenth Amendments
of the U.S. Constitutionnal Article 3 Section 14 of éhMississippi Constitution.
SeeSCR, Cause No. 2011-M-0019@n November 29, 201#e Mississippi Supreme Court entered
an Order denying in parhd dismissing in part Perryapplication, as follows:
After due considettion, the panel finds &b Perry’s claim of ngly discovered evidence
does not require relief at this point and thajkeion should be deniexb to that issue.
The panel finds that the remaining clainagsed in the petition are subject to the
statutory time bar and the sessive writ bar. Miss. @le Ann. 88§ 99-39-5 and 99-39-
27. Further, many of #se claims have been raised and:tegkin prior proceedings or
could have been raised pravsty. Those issues are pretdd. Miss. Code Ann. 8 99-
39-21. The panel finds that esception to the bars existsd that those claims should
be dismissed.
SeeExhibit H.
On February 5, 2019, Perryefil the instant federblabeagetition, raising the following two
grounds for reliefpro se

Ground One: Whether the tiRener was denied duprocess by the state
supreme court by denying msotion for PCR DNA testing.

Ground Two: Petitioner['s] request forrémsic DNA testig of biological
evidence in the form of vagih@ral and rectal swabs.

ECF Doc. 1. In suppodf Ground One, Perry stattgat he is “appealing ¢hdenial of his 2015 and
2017 [motions for postemviction relief]” in the instant federabbeagetition. 1d. at 8. In his prayer
for relief, Perry requests that this court order stae court to grant DNA testing of the biological
evidence and order the Laodes County District Attory’s Office and Sheriff's Department to release
the swabs for DNA testindgd. at 19.

Successive Petition

Mr. Perry has filed at least two other unsuccessful feakaas corpupetitions challenging



his sexual bagiry conviction.See Perry v. Epps, etd:05CV223-SA-JAD (N.DMiss. 2008) (petition
dismissed);Perry v. Epps 1:09CV214-MPM-JAD (N.D. Miss. 2009petition successive). The
Antiterrorism and Effective Death Penalty Act regsiiteat before a district court files a second or
successive petition, “the plcant shall move in tha@ppropriate court aippeals for aarder authorizing
the district court to consiul the application.” In thinstant case, the couduind that Perry failed to
obtain such an order; howasyinstead of dismissirthe instant petition on ihbasis, on February 20,
2019, the court entered an “Order Tranghg Case to the Fifth Circuit Ga of Appeals’in the interest
of judicial economy |d closed this caseECF Doc. 5 (citingn re Epps 127 F.3d 364, 365 {<Cir.
1997) (explaining thahe Fifth Circuit pernts district courtgo transfer the petbn for consideration
pursuant to 28 U.S.C. 824(a) and (b)(3)(c)).

Following this court’s transfer of this case, Perry moved for authorization to file a second or
successive 28 U.S.C. § 2254 petitdiallenging his conviain and 30-year senterfoe sexual battery.

On April 10, 2019, the Fifth Circuit ised an unpublished @pon, holding:

Perry raised his fitsproposed claim, a claim théte MississippiSupreme Court

violated his due procesghits when it denied hi2015 and 2017 motions for DNA

testing, in an earliamotion for authaeation. We denied authization asunnecessary

for this claim because Perry’s motions for Di¢&ting were denied after his original 8

2254 application, and thdaim was thus natuccessive for purposes of 28 U.S.C. §

2244(b)(3)(A). See Leal Garcia v. Quartermasiz3 F.3d 214, 220-24(%Cir. 2009).

This court’'s authorization tdile a 8 2254 applicatiomaising this claim was not

necessarySee idat 224. Moreover, thaistrict court’s trangr order was improper,

and we lack jurisdiction toonsider the claimSee Adams v. Thalé79 F.3d 312, 321

(5" Cir. 2012).

Perry’s second proposethim is a request that thestiict court order DNA testing

pursuant to 18 U.S.® 3600. He complaithat no DNA testingas ever been done

on fluid samples taken fromelvictim and asserts that DNésting would demonstrate

his innocence.

ECF Doc. 8 at 1-2. The Fifth Circuit further héiéit “[a] motion for DNA testing that attacks the

underlying conviction iproperly treated as motion for leave téle a successive 8254 application.”
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Id. at 2 (citingKutzner v. Cockrell303 F.3d 333, 337 {5Cir. 2002)). As such, the Fifth Circuit
determined that “Perry must make a primagatiowing that the chai satisfies § 2244(b).1d. citing
Felker v. Turpin518 U.S. 651, 657 (88); § 2244(b)(3)(C).

As these claims, theifth Circuit held:

Perry does not contend that this claim redies new rule of law. He argues, however,
that the absence of DNA testing qualifie$reesv evidence” becausé DNA tests were
conducted, they would eliminatke possibility ofhis guilt. To met § 2244(b)(2)’s
actual innocence provisi, Perry must show that “thiactual predicate for the claim
could not have been discovered previodistpugh the exercisef due diligence,” 8
2244(b)(2)(B)(i), and that “thiacts underlying thelaim, if proven and viewed in light
of the evidence as a whole, would be isight to establish by clear and convincing
evidence that, but for constitutional ernoo, reasonable factfinder would have found
the applicant guiltyf the underlying offense,” 8 2244(B)(B)(ii). Pary has not made

a prima facie showing that his claim satssftais standard. Theexual abuse of the
victim occurred on more thame occasion oven extended period tme. The fluid
sample was taken at a single point in time.

In light of the foregoing, IT IS ORDERE that Perry’s motion for leave to file a

successive § 2254 applicatiomENIED IN PART with respct to his requst for leave

to raise a § 225dlaim that his du@rocess rights we violated when the Mississippi

Supreme Court denidds 2015 and 2017 motions for DNAtieg. The district court’s

transfer order is VACATED IN PART with spect to Perry’s due@ress claim, and the

case is REMANDED to the district codior proceedings corgtent herewith.

ECF Doc. 8 at 2-3.

On April 16, 2019, the court order¢he State to file a respomsipleading to Perry’s federal
petition for a writ ofhabeas corpus ECF Doc. 9. The court exphed that the Fifth Circuit treated
Perry’s request that this axd order DNA testig in Ground Two of th instant federdlabeagpetition
as a motion for leave to file acessive petitioor a writ of habeas corpuand denied that motion
(upholding this court’s transfef the claim as successive§ee id see als&cCF Doc. 8. This court, in
accordance with the Fifth Circuit’s holding, foutidt Perry’s other clairm Ground One (that the

State’s decision to decline his request for DN#titgy violated his righto due process) wawt

successive and required Bate to respond to thaach in Perry’s petitionSee id
8



Failure to State a Habeas Corpus Claim

As an initial matter, Perry’s geiest to obtain DNA tasig will be dismissed for failure to state
a constitutional claim.SeeECF Doc. 1 at 14. Mr. Perry filedehnstant petition under 28 U.S.C. 8
2254, which provides, irelevant part:

(@ The Supreme Court, a Jostthereof, a circuit judge, or a district court shall
entertain an application fa writ of habeas corpus behalf of a person in
custody pursuant toe¢tjudgment of a State courtlpion the ground that he is
in custodyin violation of the Constitution daws or treaties of the United
States.

28 U.S.C. § 2254(a) (emphasis added)m&ntain a petition for a writ dfabeas corpyderry must
be deprived of somegfit secured to him by th&onstitution or the laws of the United Statising v.
Thigpen 732 F.2d 1215, 1216 {XCir. 1984);Baker v. McCollan443 U.S. 137 (1979)russell v.
Estelle 699 F.2d 256, 259 {SCir. 1983). Should a pétiner fail to alege a deprivationf such a right,
he has not stated a claim faabeas corpugelief, and the claim must be dismisseding, supraat
1216.

Mississippi has created a stagtatutory right to DNA téieg under certairtircumstances;
however, there is no federal constitutionght to post-conytion DNA testing. Dist. Atty's Office for
the Third Judicial Dist. v. Osborng57 U.S. 52, 72-7£2009). A federahabeas corpupetitioner has
no right to collatrally challenge a statexart’s application of its atute governing DNA testingskinner
v. Switzer 562 U.S. 521, 533-32011) (noting thahabeas corpus not an available remedy where

relief sought isot earlier release from custodyand concluding that awvicted stat@risoner may

pursue a procedural due procelsm concerning access to DN#sting under 42 U.S.C. § 1983).

2 While a request for DNA testiy may entitle @risoner to a cause of action under 42 U.S.C. §
1983, if he can show that the Missxpi statute, as apetl, violated his constitutionagtits, the
United States Supreme Court inased that a federal mn for DNA testing bya state prisoner is
“severely limitfed]” and requirethe plaintiff “to show that # governing state law denies him
9



Perry’s entitlement to DNA testing is solely agtion of state law and noe of constitutional
magnitude. Any right that Permngay have regarding piesonviction DNA testig arises solely under
Mississippi law — not the Umtl States ConstitutiorSee Johnson v. Thal&010 WL 2671575 (S.D.
Tex. June 302010) (citingTrevino v. Johnsqril68 F.3d 173, 180 {SCir. 1999)). Mississippi’s post-
conviction statutes have createdat to post-conviction DNA testirgyailable to a @aminal defendant,
if the movant claims:

[tlhat there exists biological evidencecsed in relation tahe investigation or

prosecution attendato the petitioner’'s anviction not tested, orf, previously tested,

that can be subjedeto additional DNA testing, &t would provié@ a reasonable

likelihood of more proétive results, and that testimguld demonstrat by reasonable

probability that tle petitioner would not k& been convied or would have received a

lesser sentence if favorablsuéts had been obt&d through such forensic DNA testing

at the time of theriginal prosecution.

Miss. Code Ann. 8 99-39-5(1)(f).

Mr. Perry has not raised a vahidbeas corpuslaim regarding DNA testing, as that right arises
solely under Mississippi lanEstelle v. McGuire502 U.S. 62, 67-68 (1991) (tnscting that'it is not
the province of a federbbbeascourt to reexamine state-court detaations on statlaw questions,”
as “[ijn conducting a federdbbeageview, a federal court is limited deciding whether a conviction
violated the Constitutioriaws, or treaties of the United State$.”Thus, to the extent that Mr. Perry

seeks DNA testing of evidence in his request foefreli the instant petition (framed as a due process

challenge to the Mississippi Supre@eurt’s denials of his request folNA testing), he fails to state a

procedural due process” poevail on his claim  Skinner 562 U.S. at 524-25ge also Garcia v.
Castillo, 431 F. App’x 350, 353 (5Cir. 2011) (applyingkinner, supra

3 This conclusion remains trueesvif the state courts erredthreir application of the DNA
statute to a movant’s case. “[dg errors of state law” fab raise a due process issngle v.
Isaac,456 U.S. 107, 1Rand n.21 (1982)revina 168 F.3d at 180 (noting thadbeas corpueelief is
not available to correct infirmities state post-convictioproceedings).
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constitutional claim fohabeas corpugeview.
Perry’s Claims Challenging the Missippi Supreme @lrt's 2015 and 2017
Rulings Regarding Whether Himjoyed Due Process When
He Was Denied DNA Testing Are Untimely Filed.
Decision in this case is governeg 28 U.S.C. § 2244(d), which provides:
(d)(1) A 1-year period of limitation shall ayio an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of —

(A) the date on which the judgment beeafimal by the corlasion of direct
review or the expiration of éhtime for seeking such review;

(B) the date on which the impediment to filing an application created by
State action in violation dhe Constitution or the laws of the United States
is removed, if the applicant was pested from filing by such State action;
C) the date on which the constitutional right asserted was initially
recognized by the Supreme Courtthié right has been newly recognized
by the Supreme Court and made rettoely applicable to cases on
collateral review; or

(D) the date on which the factual preatie of the claim or claims presented
could have been discovereddhgh the exercise of due diligence.

(2) The time during which a properly filepplication for Stat postconviction or

other collateral review withespect to the pertinentggment or claim is pending

shall not be counted toward any jeerof limitation under this subsection.

28 U. S.C. § 2244(d)(1) and (2).

As set forth above in Gund One of the instant i@n, Mr. Perry states that he is “appealing
the denial of his 201&nd 2017 [motionfr post-convicton relief].” Id. at 8. According to Mr. Perry,
the Mississippi Supremeao@rt denied his right tdue process when the $dissippi Supreme Court
denied his motion for DNA tasg on post-conviction reviewld. On May 20, 2015, the Mississippi

Supreme Court entered an Ordenydeg Perry’s request for DNA testing, specifically holding that

Perry failed to show that thei® a reasonable probatyilthat DNA testing wuld have affected the

11



outcome of his trial. SeeExhibit G. Thus, under the AEDPAse-year statute dimitations, any
federalpetition for a writ ofhabeas corpushallenging that dgsion was due in thisourt on or before
May 20, 2016 (May 2015 + 1 year), at the velgtest, absent any siédry or equitable tolling.

Over two years lategn September 29, 201Rerry filed anothepro se“Application for Leave
to Proceed in the Titi€ourt on Motion for Post-Convictidbollateral Relief,” again seekinigter alia,
DNA testing and asserting a claim “‘oewly discovered evidence.SeeSCR, Cause No. 2011-M-
00194. On November 29, 2017, the MigpigsSupreme Court entered @nder denying Perry’s claim
of alleged “newly discovered evidence” as insight to warrant relief, and dismissing Perry’s
remaining claims as time-bagrand successive writ barre8eeExhibit H. Thus, under the AEDPA's
one-year statute of lii@tions, any federal pgon for a writ ofhabeas corpushallenginghat decision
was due in this court on orfoee November 29, 2@] absent any statutoor equitable tolling.

Under the “mailbox rule,” the instamqiro sefederal petition for a writ diabeas corpuss
deemed filed on the date the petitioner deliverdd firison officials for mailing to the district
court. Coleman v. JohnsodB84 F.3d 398, 40Xeh’g and reh’g en banc denieti96 F.3d 1259
(5 Cir. 1999),cert. denied529 U.S. 1057, 120 S. Ct. 84, 146 L.Ed.2d 467 (2000) (citing
Spotville v. Cain149 F.3d 374, 376-78 (5Cir. 1998)). As to thlississippi Supreme Court’s

May 20, 2015, ruling, the federal petition was fiminetime between ttdate it was signed on

4 As discussed in detail beloRerry is not entitletb statutory or eqtable tolling in the
instant case. Perry filed anotimeotion for posteonviction relief in the Misissippi Supreme Court in
2017; however, he signeaid filed that motiomfter the expiration of hideadline to seek federal
habeas corpuselief. Perry ishius not entitled to equitable liny under 28 U.£. § 2244(d)(2)
during the pendency of his 2017spgonviction action in the Misssippi Supreme Court.

5> As discussed in detail beloRerry is not entitletb statutory or eqtable tolling in the
instant case.
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January 10, 2019, and the date it was receivedstardped as “filed” in the district court on
February 5, 2019. Giving the petitioner the benefithe doubt by using the earlier date, the
instant petition was filed some four years after the May 20, Ziih@, deadline.

In addition, to the extent that Mr. Pernycisallenging the Mississipsupreme Court’s 2017
ruling, his federal petitin was filed on Januafy0, 2019, forty-two (42) dayseyond the expiration of
his November 29, 2018, ddim@ to seek federahabeasrelief in this court from the Mississippi
Supreme Court’s denial of pastnviction relief orNovember 29, 2017. As discussed below, Mr.
Perry does not allege any “raaad exceptional” circumstancewarrant equitable tollingOtt v.
Johnson192 F.3d at 513-14.

Statutory Tolling INot Warranted

Mr. Perry seems to argue that his clairfisfainder the “newly discovered evidence”
exception to the one-yehnbeas corpusimitations period. See28 U.S.C. § 2244(d)(1)(D). In
paragraph 18 of the instgpgtition, Perry alleges thtite one-year statute lohitations provsion of the
AEDPA does not apply in his case because the fagtadicate of his claims could not have been
discovered through the exerciedue diligence. ECF Doc. 1 at Berry further argues that the results
of the DNA tests were naliscoverable at the time of trial besatthe biological evidence was never
tested.ld. Perry contends that the oyear limitations pedd should be tolledral not counted against
his right to have DNA testing perfaed on a crucial piece of allegedly exculpatory evidence to prove

his innocencé.ld. This claim of “newly disovered evidenceaioes not constitute'tactual predicate”

¢ Despite Perry’s claim that the biological evidern his case is “exculpatory,” as the Fifth
Circuit correctly found imemanding Ground Onebk to this court for fuhier proceedings, “[t]he
sexual abuse of [R#is] victim occurred on more than onecasion over an extended period of
timel[,]” and “[t]he fluid samplevas taken at a singg®int in time.” ECF Doc. 8 at 2-3.
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sufficient to warrant a tar start date of the onyar statute of titations under the AEDPA, as this
evidence is not new. B¢ would have been aware at his tiaR002 that certain DNA evidence was
not tested, and, @&t forth above, he fildus first motion for DNA testig in the Mississippi Supreme
Court in 2015. SeeSCR, Cause No. 2011-M-00194. Hererry’'s “newly dscovered evidence”
argument is contrary to the redpwhich reflects thahe information upon whitPerry bases his claim
was available thim as early as 200and, at the very tast, by 2015. As sh¢he has not produced
any new evidence or advancet aalid claims rsting upon “newly discovered evidence” — or based
upon legal claims previouslynavailable to him to establish that he is titted to the benefit of the
“factual predicate” exception to the AEDPA statute limitations as set forth in 28 U.S.C. §
2244(d)(1)(D).

Perry argues in his Responsethe State’s Motion to Dismiss that the one-year limitations
period should have been tolledile his motion for authoraion to file a successiiebeas corpus
petition was pending in the HifCircuit Court of AppealsFierro v. Cockrel] 294 F.3d 674, 679 {5
Cir. 2002). The Fifth Circuit has rejected his argument, as that neamf the triggers for statutory
tolling found in 28 U.SC. § 2244(d). Thus, bause Perry’s federahbeas corpupetition is untimely
filed and does not falinder any exception 2244(d), the instant petition for a writleibeas corpus
is time-barred and should desmissed with prejudiceéSee28 U.S.C. § 2244(d).

Equitable Tolling Does Not Apply

“The doctrine of equitable tolling preservefpatitioner’s] claims when strict application
of the statute of limitationwould be inequitable.’United States v. Patterspfl11 F.3d 927, 930
(5™ Cir.2000) (per curiam) (inteal quotations omitted) The one-year limitsons period of the

Anti-Terrorism and Effective Death Penalty tACAEDPA”) in 28 U.S.C. § 2255(f) is not
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jurisdictional; thus, it is subject to equitable tollindnited States v. Wyn@92 F.3d 226, 230 {5
Cir. 2002). For this reason, a district court may toll the AEDPA limitations pelibet 229-30.

The decision whether to apply equitable tolling turns on the facts and circumstances of
each caseFelder v. Johnsgr204 F.3d 168, 171 {5Cir.2000);see also Alexander v. Cocktell
294 F.3d 626, 628 {5Cir.2002) (per curiam). However, a court may apply equitable tolling only
“in rare and exceptional circumstance®avis v. Johnsanl58 F.3d 806, 811 {5Cir.1998);see
also Minter v. Beck230 F.3d 663, 666—67 {4Cir.2000) (“[E]quitabletolling of the AEDPA’s
one year limitation period is served for those rare instances where — due to circumstances
external to the party's owmeduct — it would be unconscionalbdteenforce the limitation period
against the party and g®injustice would result.’jguotation omitted).

The petitioner bears the burden of estaltighihat equitable tling is warranted. See
Phillips v. Donnelly 216 F.3d 508, 511 {5Cir.), modified on reh'g, 223 F.3d 797 (2000) (per
curiam). In order to satisfy his burden, the patigiomust show “(1) that he has been pursuing his
rights diligently, and (2) that see extraordinary circumstancest in his way” of timely filing
his § 2255 motion.Lawrence v. Florida549 U.S. 327, 127 S.Ct079, 1085, 166 L.Ed.2d 924
(2007). A petitioner’s delay of em four months shows that has not diligetly pursued his
rights. Melancon v. Kaylp259 F.3d 401, 408 {5Cir. 2001). “[N]either excusable neglect nor
ignorance of the law sufficient to justi§ equitable tolling.”Sutton v. Cain722 F.3d 312, 316 {Cir.
2013). In the Fifth Circuit;neither a plaintiff’s ufamiliarity with the legalprocess nor his lack of
representation during the applicablenfijiperiod merits equitable tollingSee Turner v. Johnsoh77
F.3d 390, 392 (BCir. 1999). Mr. Perry hasot stated a valid reason fding his pettion beyond the
one-year deadline, as has not shown that somett) outside his control pvented him from filing a

timely petition. As such, he maot rely upon equitabltolling to rendehis petition timely.
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Conclusion
For the reasons setfio above, the instant petition for a writafbeas corpuwill be dismissed
for failure to state a claim upon whicelief could be graad — and as untimelyidid. A final judgment
consistent with this memorandum opinion will issue today.
SO ORDERED, this, th&7th day of March, 2020.

K& Sharion Aycock
UNITEDSTATESDISTRICTJUDGE
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