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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

CHRISTOPHERS. SIMMONS PLAINTIFF
V. CIVIL ACTION NO. 1:19-CV-38-SA-DAS

MIKE FAIR, TRACEY BARNETT, and
TOWN OF SHANNON, MISSISSIPPI DEFENDANTS

ORDER AND MEMORANDUM OPINION

Christopher Simmons was arrested on Nowermf 2018 and charged with failure to
comply with the orders given by Shannon, Mississippi Officers Mike Fair and Tracey Barnett.
Simmons filed his Complaint [dn February 20, 2019, claiming thhe Defendants violated the
Fourth Amendment and, in the alternative, Biest Amendment when they arrested him. The
Plaintiff also claims that the Tan of Shannon, Mississippi, is liebfor failing to properly train
its officers. Currently before the Court are the Debmts’ Motions to Dismiss or in the alternative
Summary Judgment [9, 23] seeking dismissal of the Plaintiff's claimssshes are fully briefed
and ripe for review.

Facts! and Procedural History

Around midnight on November 4, 2018, Chojgher Simmons was athouse in Shannon,
Mississippi, with his friends Brandon Howelhd Kurt Mathews. While inside, the three men
noticed a police strobe light simig into their cars and the hausThey exited the house and were

approached by Officers Mike Fair and Tracey B#iravho immediately begeto inquire about the

! The Defendants attached the Police Dash Camera vidgéaf@t2he Police Body Camera video [9-3] to their Motion

to Dismiss [9]. The Court reviewed and consulted bottibéts in analyzing qualified immunity. Consequently, the
Defendants’ Motion to Dismiss [9] is hereby converted to one of Summary Judgment pursuant to Rule &&(d) of t
Federal Rules of Civil Proceduree: R. Civ. Pro. 12(d).
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dog remaining in the car outsidedaspecifically which one of the meavere driving the car fifteen
minutes ago.

Prior to arriving at the hoes Simmons was riding as a pasger in a black Honda driven
by his friend, Brandon Howell. As the two men wéaveling to Howell’s house located at the
corner or Highway 278 and Johnson Avenue, Offidée Fair claims he noticed a black Honda
speeding. As Simmons and Howell proceeded to the lep@fficer Fair began his pursuit of the
car but never initiated his blughts. According to the dash camévatage, Officer Fair drove for
approximately four minutes during his pursuit. e no evidence th#te Plaintiff or Howell
knew that Officer Fair was following them. OfficBair claims that during his search, the black
Honda disappeared. As Officer Faontinued to investigate the tsawhereabouts, he claims that
he noticed “fresh tire marksh the grass leading to a houséhnaa black Honda and a pick-up
truck parked outsid&Officer Fair shined his patrol capotlight on the Hondand noticed a dog
in the car. Believing that he héidally located the samiglack Honda he initity saw, (ficer Fair
drove his patrol car cles to the house and twd on his blue lights.

Simmons exited the house along with Howaelld Kurt Mathews. By this time, both
Officers Fair and Tracey Barnett were on there. Officer Fair imngtately asked why the dog
was left inside the car. One of the menpmgled, “it's his dog, it'shis house.” Officer Fair
approached Brandon Howell and asladout the driver of the car and how long it had been since
he drove the car. Brandon Howell admitted thatdheve the car with Seth Simmons as the
passenger about thirty minutes a@dficer Fair disagreed statirgat it was only about fifteen
minutes ago. After further disagreement aboutitheline of events, Officer Barnett retreated to

the patrol car to review ¢hdash camera footage.

2 Officer Fair’s claim that thear was speeding is not corrobméby any facts or evidence.
3 The “fresh tire marks” are visible on the dash camera footage.
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Officer Fair continued to question the merilume decided to join Officer Barnett at the
patrol car. Before he left the men, he instructedrtho remain where they were. In particular, at
3:23 of the body camera footage, Officer Fair t8llemons “you stay back over there . . . get back
over there . . . | don't give@damn if you're Tupelo Policer not, you stay over there.”

Once Officer Fair returns to the patrol car stetes to Barnett, tiat Simmons dude, he’s
a smart-ass motherfucker . . . that's that car fradm telling ya.” He continues, “I never got a
chance to light him up ith my blues.” Barnett asks, “wherid you get behind him at.” Fair
answers “when | was on North Curtis . . . | seen him whip down Shackelford . . . | could barely
even keep my eyes on his damn lights and s@ifficer Barnett then remarks that he “smelled
weed.” Officer Fair states, “whaer was driving that motherfuakg car ran from me . . . he seen
me coming for him and he took off.” Referring3onmons, Officer Fair g& “that motherfucker
is Tupelo Police? He ain’t much of aljpe officer . . . he lives a bad life.”

Officer Fair claims that during their reviesf the footage, Simmons began to approach the
police car* At 6:14 of the body cameradtage, Fair asks Simmons “What do you need? You were
asked to stay over there . yau're asked to stay over theaad go over there now.” Simmons
responds, “what are we doing.”ffl@er Barnett answers, “I'mooking at the video.” Fair
commands Simmons to “go back oteere.” As Simmons continued inquire, Fair states “take
your ass over . . . put your handsioel your back.” Officers Fair @Barnett both attempt to bend
Simmons’ arm in order to hand¢ufim. Officer Barnett grabs Simmons’ left arm and says, “put
your hands behind your back before | light yoss ap.” Officer Fair yellsbend your fucking

hand.” Simmons says to the officétisis is pretty ridiculous . . .just walked over here to ask you

4 Because of the angle of the videan8ions is out of thérame and is not visible untihe officers are attempting to
handcuff him.
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a question.” The officers restrained and haiffdcd Simmons. Officer Fair tells him “you’re
interfering right now brother.” Once detained, thiic@rs initiated a search of Simmons’ person.
Simmons filed his Complaifit] on February 20, 2019, allegitigat the Defendants, Mike
Fair and Tracey Barnett, violated his Fourth émdment or, in the alternative, First Amendment
rights under the United States Constitution wkiegy arrested him without adequate probable
cause. The Plaintiff latfiled an Amended Complaint [2Hdding the Town of Shannon as a
defendant claiming that its failure to properlgitr the officers led to the alleged constitutional
violations. The Defendants filetlvo Motions to Dismiss or in the alternative for Summary
Judgment [9, 23] arguing that they are immumenfrsuit undethe qualified inmunity doctrine
and that even if the Court found that the officams liable in their individual capacity, the Town
of Shannon could not be subject to llabiunder Section 1983 on the theory raspondeat
superior. Because both pending Motions [9, 23] areteslathe Court will address both in this
opinion.
Discussion and Analysis
l. Qualified Immunity
In their Motion, the Defendan&sgue that they are entitléal qualified imnunity and that

the Plaintiff's claims should be dismisséQualified immunity is a judsially created affirmative
defense which protects state ocdbofficials sued in their ohvidual capacity under 42 U.S.C.A.
§ 1983.” 59 Am. Jur. Proof of Facts 3d 291 (2019).

[It] balances two important interests—the need to hold public

officials accountable when thesxercise power irresponsibly and

the need to shield officials fromtassment, distraction, and liability

when they perform their duBereasonably. The protection of

qualified immunity applies regdless of whether the government

officials’ error is a mistake of V@, a mistake of fact, or a mistake
based on mixed questions of law and fact.



Grohv. Ramirez, 540 U.S. 551, 567, 124 S. Ct. 1284, 15Fd. 2d 1068 (2004) (KENNEDY, J.,
dissenting) (quotin@utzv. Economou, 438 U.S. 478, 507, 98 S. @894, 57 L. Ed. 2d 895 (1978)
for the proposition that qualified immunity wers “mere mistakes in judgment, whether the
mistake is one of faar one of law”).Qualified immunity is “an immuaity from suit rather than a
mere defense tiability. . . .” Mitchell v. Forsyth, 472 U.S. 511, 526, 105 S. Ct. 2806, 86 L. Ed.

2d 411 (1985).

Once qualified immunity is asserted as an affirmative defense, “the plaintiff has the burden
to negate the assertion of qualified immunitgdllier v. Montgomery, 569 F.3d 359, 370 (5th Cir.
2009).In order to resolve a aqlified immunity dispute, coursmploy two factors: First, whether
the plaintiff “has adducesdufficient evidenceéo raise a genuine issue mofaterial fact suggesting
[the defendants’] conduct violated an actual constitutional rignuimfield v. Hollins, 551 F.3d
322, 326 (5th Cir. 2008). Second, the Court must “iciemsvhether [the defelants’] actions were
objectively unreasonable in light oearly established law at theng of the conduct in question.”

Id. The Court has discretion &uldress either step firfearson v. Callahan, 555 U.S. 223, 236,
129 S. Ct. 808, 172 L. Ed. 2d 565 (2009).

a. Constitutional Violation

The Plaintiff claims that # officers lacked probable causten they arrested him for
disorderly conduct, thereby violag his First and/or Fourth Aemdment rights. In particular,
Simmons argues that the Defendac@nnot establish that he Haatent to provoke a breach of

peace. . .” which is required by state statGte.Miss. CODE ANN. § 97-35-7(1). The Defendants

5 In their memorandum in support of their Motion to Dissjithe Defendants cited a considerable amount of cases
appearing to warn this Court about the reversal rate of district courts that deny qualified immunity. It is worth
acknowledging that while this Court is bound by the precedent of higher courts, the Court’s concern is more focused
on administering justice in accordaneigh Fifth Circuit and Supreme Coystecedent, not reversal statistics.
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argue that the Court anly bound to determine whwdr the officers had “arguable probable cause”
to arrest the Plaintiff and with such a low stamld#hey argue that the Court could easily find that
there was no violation of Simmons’ constitutional rights.

The Court will address the Fourth Amendmngaim first. Under the Fourth Amendment,
an arrest must be based on probable causehvehists “when the totality of the facts and
circumstances within a policeffer's knowledge at the momenf arrest aresufficient for a
reasonable person to conclude that the sudmttcommitted or was committing an offense.”
United Satesv. Levine, 80 F.3d 129, 132 (5th Cir. 1996) (¢itans omitted). The alleged offense
here is disorderly conduct purstian section 97-35-7(1) of the BBissippi Code. It states that a
person is guilty of failure to corhpor disorderly conduct if they

. . with the intent to provoke lareach of peace, or under such
circumstances as may lead to adwh of the peace, or which may
cause or occasion a breach of thaqee fails or refuses to promptly
comply with or obey a requestommand, or order of a law
enforcement officer.

Miss. CODEANN. §97-35-7(1).

The Defendants contend that Simmons’ failure to comply with the officers’ numerous
commands to “stay over there”sgfficient probable cae to justify Simmons’ arrest. In support
thereof, the Defendants cite mmons’ conduct on the videodtage. Throughout the footage,
there are several commands given by the offiteethe three men to remain in a certain location
while the officers proceeded to review the eaanfootage. The officers claim that Simmons
disregarded those commands and essult was arrested. Simmohswever, argues that the video
does not confirm whether he complied or not heeahe was not visibteroughout a majority of

the video footage. Simmons adds that the audibvedeo demonstrates that he was not given any

time to obey the order that immediately preceldisdarrest. Based on the Court’s review of the



camera footage, although Simmons is not wsitiiroughout most of the video, he is visible
immediately before he was arrested. At that p@immons was proximate the patrol car even

after being instructed to remain in his previdosation. Thus, there is sufficient evidence to
conclude that the officers were directing their commands towards Simmons and that Simmons
failed to comply with those commands.

The next question is whether the officers peabable cause to believe that Simmons acted
with an “intent to provoke a breach of peace, or under such circumsthiscesnduct could have
led “to a breach of the peac&eid. “An overview of recent Missiggpi case law on this element
reveals that [breach of the peace] requs@se level of threat by the arreste€rbsby v. Bell,
2015 WL 4496589, *5 (S.D. Miss. July 23, 2015e SM.K.S. v. Youth Court of Union Cnty.,

155 So0.3d 747, 750 (Miss. 2015) (findibreach of the peace elemardt because officers at the
scene described the sation as ‘very hostile’ and as ‘mass chaosigtthews v. City of Madison,
143 S0.3d 579, 585 (Miss. Ct. App.2013) (upholdingstrmed conviction for disorderly conduct
where the officer arrested the defendant refiusing to refrain from using his cell phone);
Sendelwick v. Sate, 101 So. 3d 734, 740-41 (Miss. Ctp#A2012) (finding that arrest for
disorderly conduct was justified because of arestee's “combativeonduct”). These cases
highlight a wide spectrum of conduct that ditnges disorderly conduct in Mississippi.

It is important, moreoveto note a key distation in the plain languagef the statute that
informs the Court’'s analysis of probable calmze. The disorderly conduct statute does not
require there to be an actual ébich of the peace” occurring at timae of the arrest. Instead, it
only requires that the suspect hdkie “intent to breach the peace” or that such conduct “could
lead to a breach of the peacg&8e Miss. Code Ann. 897-35-7(1). Thisasiite, in effect, equips the

officer with a proactive tool tavoid a potential breach of the peace. Meaning the statute as written



requires the officer to make a judgment call—basethe information avaitde to him or her at
the time— as to whether the suspgeconduct might lead to a breachthe peace. Ifight of this
finding, the Court looks to thfacts surrounding the night in cgt®n because the Fifth Circuit
made clear that “probable cause exists when the facts availaile ttne of the arrest would
support a reasonable person’s belief that #ianee has been, or is being, committeScé
Blackwell v. Barton, 34 F.3d 298, 303 (5th Cir. 1994). Proleabhuse is an objective standadi.

The Defendants argue that the Court stidind a breach of the peace based on the
following circumstances: (1) thafficers were investigating aeféing vehicle in which Simmons
was a passenger, (2) their investigation wasdeonducted at nighttime at a person’s home they
were not familiar with, (3) they were outnumbelgdthree adult males, X#here was a loose dog
on the premises, (5) Simmons questioned the offiterestigation techniques in addition to not
physically complying with theiistructions, (6) there was adr bottle on thground next to
Simmons, and (7) the office smelled marijuana.

Many of these assertions falia@t. First, there is not sufficient evidence to prove that the
vehicle was fleeing or whether tbecupants were even aware of the patrol car’'s presence. Nor is
there testimony that the driver nadtthe patrol car especially coohering that the officer did not
initiate his blue lights. Also, thvideo evidence reveals thatetbfficers chose to approach an
empty black Honda without proof that it was thensecar that Officer Fainitially pursued. The
occupants had already exited the vehicle and ehteeehome by the time the officers arrived to
the house. In addition, there is no evidence thalotbee dog was vicious @resented a threat to
the officers. And while Simmons did questithe officers’ invetigation techniquesarrest made
pursuant to mere verbal insubordination does provide the actual probable cause under the

Fourth Amendment.Hill, 482 U.S. at 461, 107 S. Ct. 2502.



Further, even if a beer bottle was on greund next to Simmonshere is no credible
evidence that he was either intoxicated ormaptied to use the bottle as a weapon against the
officers. Finally, one officer acknowledged tha smelled marijuana bthe homeowner, not
Simmons, admitted to the use oétimarijuana. After that admissiahg officer toldhim that he
could not be arrested for that. Thus, because none of these assertions has any connectivity to
Simmons’ conduct, they canmegrve as a basis of probalglause for Simmons’ arrest.

Nonetheless, the officers were outnumbédrgdhe three men during the nighttime. These
facts viewed in concert with Simmons’ contius disregard for the faders’ commands are a
sufficient basis to conclude that his condemtild have led to a breach of the pe#geobjective
view of the circumstance supports this condasimportantly, the Couriow has the benefit of
knowing that Simmons did not take any steps to htamofficers. If the Gurt makes a conclusion
based on knowledge that the officers did not hetwhat time of the arrest, it would undoubtedly
be a misapplication of éhobjective standard. The only inforntatiavailable to the officers at that
time was that they were outnumbered, it was datkide, and one of tlreen continued to disobey
their commands in particular when they wererdiged while reviewing the dash camera footage.
Because the law burdens the officers with predictvhether the suspect has the intent to breach
the peace or their conduct might lead to a bre#tee Court must lend substantial weight to a
reasonable officers’ judgment eswhether Simmons’ conduct cduhave led to a breach of the
peace or whether he had intent to breach the p&has, the Court finds that a reasonable officer
could have concluded that Simmons’ conduct wakative of the disorderly conduct statute.

Even if the Officersnvere incorrect in ssuming that Simmons’oaduct could lead to a
breach a peace, their assumption was at mosstaken judgment which sovered by qualified

immunity. See Hunter v. Bryant, 502 U.S. 224, 229, 112 S.Ct. 534, 537, 116 L. Ed. 2d 589 (1991)



(stating that‘the qualified immunity standard giseample room for mistaken judgments by
protecting all but the plaiplincompetent or those whamowingly violate the law.”).

The Court finds that a reasonable officenldchave believed that probable cause existed
in light of these facts. Consequently, theraasFourth Amendment violation for the purposes of
Qualified Immunity.

The Plaintiff also claims thale officers violated his FirdAmendment right “to the extent,
if any, that the arrest was caused éwxercise of First Amendment RightsSte Plaintiff's
Complaint [1]. But further analysis of the First Amendment claim does not change the Court’s
conclusion today because “if probable cause exastg argument that the arrestee’s speech as
opposed to [his] criminal conduct was the motimatfor [his] arrest mustail, no matter how
clearly that speech may be proted by the First AmendmentSee Mesa v. Prejean, 543 F.3d
264, 273 (5th Cir. 2008xiting Whren v. United States, 517 U.S. 806, 814, 116 S.Ct. 1769, 135
L. Ed. 2d 89 (1996).

Based on a finding that probable cause ex@tetthus no constitutional violation occured,
the Court finds no need to proceedhe “clearly established law” analys&&ee Russell v. Altom,

546 Fed. Appx. 432, 436 (5th Cir. 2013) (unpublished).
. Municipality Liability

After the Plaintiff amended ©iComplaint [1] to dd the Town of Shanon, Mississippi as
a defendant, the Municipality filed a Supplemémation to Dismiss [23]seeking dismissal of
the Plaintiffs’ section 1983 claims against it. Piaintiff asserted in his Amended Complaint [21]
that the Town is responsible for the alleged constitutional violations because it failed to instruct
the officers not to arrest persons for exengsiheir First Amendmenight and for failing to

instruct the officers not to violate the Foumendment when arresting an individual for
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disorderly conduct. As th€&ifth Circuit aptly found inVictoria W. v. Larpenter, in order to
establish a Section 1983 claim against a munlitypdhere must be “aeprivation of a right
secured by federal law369 F.3d 475, 482 (5th Cir. 2004). Themaf, because this Court found
above that no constitutional vidilan occurred, the Plaiifit cannot meet his balen of establishing
a deprivation of his federal rightecured by federal law, and tfere cannot state viable claim
of liability against the Town of Shannon.
Conclusion

For all the reasons discussed above, tffe€ds’ Motion for Summary Judgment [9] is
GRANTED. Simmons claims against Officers’ Fair and Barnett are dismiseprejudice. The
Municipalities’ Supplemental Motion to Dismiss [23] is GRANTED and the claims against Town
of Shannon are dismisseith prejudice. THIS CASE IS CLOSED.

SO ORDERED this, the 31st day of March, 2020.

& Sharion Aycock
UNITEDSTATESDISTRICT COURT
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