Welch v. Pepsi Co Beverages Inc. Doc. 21

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

NICHOLAS WELCH PLAINTIFF

V. CIVIL ACTION NO. 1:19-CV-40-SA-DAS
CONSOLIDATEDWITH: 1:19-CV-91-SA-DAS

PEPSI CO. BEVERAGES INC. DEFENDANT

ORDER AND MEMORANDUM OPINION

Nicholas Welch filed his firspro seComplaint [1] in thisCourt on February 22, 2019,
against Pepsi Co. Beverages Inc., assertingnslander Title VII of tle Civil Rights Act of 1964,
and filed his secondro seComplaint in this ©urt on May 3, 2019, againthe same Defendant,
alleging violations under the Anieans with Disabilities Act 01990. These two cases have since
been consolidatedseeOrder [18]. Now before the Court is Pepsi Co. Beverages’ unopposed
Motion to Dismiss [11] all of Welch’s claims for failure to state a claim pursuant to Rule 12(b)(6)
of the Federal Rulesf Civil Procedure.

Factual and Procedural Background

Both of Welch’s Complaints are form comjpiis with little or no factual information
provided. Although the Court is well aveaof its duty to liberally construyero sepleadings, the
Court notes that althougWelch initiated his casgeo sehe is now represented by counsel that
has not filed anything on Welchsehalf related to the instaiMotion to Dismiss [11] or
otherwise A thorough review of the complete record of these cesasals the fowing facts,

construed in Welch’s favot.ormand v. U.S. Unwired, Inc565 F.3d 228, 232 (5th Cir. 2009).

L With respect tpro seplaintiffs, the Court liberally construes their pleadintghnson v. Atkin®999 F.2d 99, 100
(5th Cir. 1993)see alsdHaines v. Kerner404 U.S. 519, 520, 92 S. Ct. 594, 30 L. Ed. 2d 652 (1972) (noting that
pro secomplaints are held “to less stringent standards thamafigpleadings drafted by lawyers”).As noted above,
the Plaintiff started his caspso sebut is now represented by counsel.
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Welch was hired by vending machine suppliepg$?€o. Beverages, Inc. as a warehouse
loader in April of 2018. Welchlleges he experienced offéres conduct from coworkers during
his employment, including deragay comments about his appaace and sexual orientation.
Welch reported the conduct on May 17, 2018 and cldivasas a result dfis reporting, he was
placed on an involuntary leave of absencel @®ptember 3, 2018. Welch alleges that when he
returned, his coworkers harassed him to quityldith point he complained to management and
was again suspended. He believes his employdiatethagainst him for his complaints and that
he was subjected to a hostile work @amiment due to his sexual orientation.

Welch alleges separately that he was diagdogith a disability in June, though he does
not state specifically whatis disability is. Welch furthealleges that in July of 2018, after
completing an ADA form requesting an accomntaug he left work orFamily Medical Leave
Act leave because of his disability. He thereesd the Employee Assisice Program in August.
In September, Welch alleges that he wasdhigject of comments from coworkers about his
disability, and alleges generallyat he was discriminatedaigst due to his disability.

Welch alleges that he was ultimately disgjeal for “attendance problems” on October 9,
2018.

Standard of Review

“To survive a motion to dismiss, a complaimust contain sufficient factual matter,
accepted as true, to ‘state a claimeief that is plasible on its face.”Ashcroft v. Igbal556 U.S.
662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009) (cBieljAtlantic Corp. v. Twomb)\650
U.S. 544, 570, 127 S. Ct. 1955, 167Hd. 2d 929 (2007)). “A claim Isefacial plausibility when
the plaintiff pleads factual content that allows tloeirt to draw the reasahle inference that the

defendant is liable fahe misconduct allegedld., 129 S. Ct. 1937.



Ultimately, the court’'s task “is to determinehether the plaintiff has stated a legally
cognizable claim that is plausible, notdwaluate the plaintiff's likelihood of successti re
McCoy, 666 F.3d 924, 926 (54@ir. 2012) (citingLone Star Fund V (U.S.), L.P. v. Barclays Bank
PLC, 594 F.3d 383, 387 (5th Cir. 2010)), certnieel, 133 S. Ct. 192, 184 L. Ed. 2d 38 (2012).
The Court must accept all well-pleaded facts as &aind must draw all reasonable inferences in
favor of the plaintiff. Lormand 565 F.3d at 232. Still, this s@ard “demands more than an
unadorned, the-defendant-unfaMy-harmed-me accusation&shcroft 556 U.S. at 678, 129 S.
Ct. 1937.

The Court also notes that 28 U.S.C. Secti@h5le) authorizes the Court to dismiss a case
filed by a plaintiff proceedingn forma pauperisipon a determination thétie complaint or any
claim therein is frivolous or malicious, that fais state a claim for which relief can be granted,
or that seeks monetary relief against an immune deferidaates v. Collin7 F.3d 174, 176
(5th Cir. 1994)seeJackson v. Vannoy9 F.3d 175, 176-77 (5th Cir. 1998)pore v. Mabus976
F.2d 268, 269 (5th Cir. 1992).

Analysis and Discussion

As noted above, Welch argudsat he was subjected to harassment and discrimination
based on his sexual orientation, aethliated against fdris complaints relatkto the same. Welch
alleges that this conduct, by and attrédxlito his employer violates Title VII.

Title VII outlaws employment discriminatn based on “race, color, religion, sex, or
national origin.” 42 U.S.C. § 2000e-2(a)(1). Théth~iCircuit has recently stated that: “Sex’
discrimination has been held to encompassridisigation based on sexual harassment or sexual
stereotyping” “but ‘Title VII in plainterms does not cover ‘sexual orientatio®™Daniel v. Indus.

Serv. Sols.922 F.3d 299, 305 (5th Cir. 2019) (citiH@rris v. Forklift Sys., Ing 510 U.S. 17, 114



S. Ct. 367,126 L. Ed. 2d 295 (199BYyjce Waterhouse v. Hopkin490 U.S. 228, 109 S. Ct. 1775,
104 L.Ed.2d 268 (1989EEOC v. Boh Bros. Const. C@31 F.3d 444 (5th Cir. 2013) (en banc);
Brandon v. Sage CorpB08 F.3d 266, 270 n.2 (5th Cir. 2015); see W#bmer v. Phillips 66 Co
915 F.3d 328, 330 (5th Cir. 201Btum v. Gulf Oil Corp.597 F.2d 936, 938 (5th Cir. 1979) (per
curiam) (“Discharge for homosexualitynst prohibited by Title VII . . . .")).

The Fifth Circuit has explicitly extended thisltiimg to retaliation claims stating that the
scope of the retaliation provision “is dictated tne scope of Title VII's prohibitions, not by
freestanding conceptions oktaliation’ or ‘opposition.””O’'Daniel, 922 F.3d at 306—-07. “Title
VII protects an employee only fmo ‘retaliation for comfaining about the typeof discrimination
it prohibits.” Id. (citing Miller v. Am. Family Mut. Ins. Cp203 F.3d 997, 1007 (7th Cir. 2000)).

Bound by these precedents, the Court finds that Welch’s case fails for two alternative
reasons, first Welch’s Complaiig plagued by a lack of facteom which the Court can draw a
reasonable inference of discrimination, aselcond, Welch’s claim fodiscrimination and
retaliation based on sexual orientation is cleady protected by Title VII as interpreted by the
Fifth Circuit. For these reasons, Welch’s cldon discrimination basedn his sexual orientation
is dismisseaith prejudice

Again, as noted above, Welch also allegjest he completed an ADA form for an
accommodation after receiving asdbility diagnosis, went out on FMLA leave due to his
disability, returned to derogatory comments altsidisability from cowrkers, and was generally
discriminated against due to his disability.

The FMLA grants “an eligible employee” up to twelve weeks of annual unpaid leave for
“a serious health condition” that preveihisn from performing thdunctions of his jobSee29

U.S.C. § 2612(a)(1)(D). An employer may not ifeee with the exercise of any right provided



under the Act, nor may it “discharge ... any indual for opposing anpractice made unlawful
by” the Act.Id. § 2615(a).

To make grima faciecase of interference, a plaintiff stutdemonstrate that “(1) he was
an eligible employee; (2) his ghoyer was subject to FMLA reqeiments; (3) he was entitled to
leave; (4) he gave proper noticehi$ intention to take FMLAdave; and (5) his employer denied
him the benefits to which heas entitled under the FMLACaldwell v. KHOU-TY850 F.3d 237,
245 (5th Cir. 2017). Arima faciecase of retaliatory dischargequires that an employee show
“(1) [he] engaged in a protected activity, (2§ tamployer discharged [him], and (3) there is a
causal link between the protectadtivity and the dischargeRichardson v. Monitronics Int'l,
Inc., 434 F.3d 327, 332 (5th Cir. 2005).

The ADA prohibits “discriminat[ion] againsa qualified individual on the basis of
disability in regard to ... thhiring, advancement, alischarge of employees ... and other terms,
conditions, and privileges of employmért2 U.S.C. § 12112(a). To establisprama faciecase
of discrimination, Welbh must demonstrate “(1) that he lzadisability; (2) tlat he was qualified
for the job; [and] (3) that he was subjagot an adverse employment decision on account of
his disability.”Head v. City of Columbus Light & Water Depf6 F. App’x 389, 391-92 (5th
Cir. 2018) (citinge.E.O.C. v. LHC Group, Inc773 F.3d 688, 697 (5th Cir. 2014) (quotidgnor
v. El Paso Healthcare Sys., Ltd76 F.3d 847, 853 (5th Cir. 1999)).

Welch’'s Complaints only contain broad,ngeal allegations, and do not contain any
particular factual information from which th@ourt could reasonably draw any inference of
discrimination. Importantly, Welch does not providey information about his disability, the
connection between his disability sHeave, and his terminatiomdmerely states that he was

fired for “attendance issues”. For all of theasasons Welch's claims asserted under the FMLA



and ADA must be dismisdeMindful of Welch’spro secomplaints, the Court dismisses Welch'’s
ADA and FMLA claimswithout prejudice Welch has until April 102020 to file a Motion for
Leave to Amend his Complaint as to his ADAdaFMLA claims only. If Welch does not seek
leave to amend within the time abied, these claims Wibe dismissedvith prejudice

It is SO ORDERED, on thithe 25th day of March, 2020.

K&/ Sharion Aycock
UNITED STATESDISTRICTJUDGE




