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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION
FELICIA ROBINSON PLAINTIFF
V. CIVIL ACTION NO. 1:19-CV-121-SA-DAS
WEBSTER COUNTY MISSISSIPPI,
WEBSTER COUNTY SHERIFF'S DEPARTMENT,
TIM MITCHELL, SANTANA TOWNSEND, and
DAREN PATTERSON DEFENDANTS

ORDER AND MEMORANDUM OPINION

Felicia Robinson initiated thaction on June 17, 2019, byridj her Complaint [1] against
Webster County, Mississippi, tMéebster County Sheriff's Depanent, former Webster County
Sheriff Tim Mitchell (in his offcial and individual capacity), fmer Webster County Dispatcher
Santana Townsend (in her officiahd individual capacity),ral her husband, Daren Patterson.
Presently before the Court is a twm to Strike [31] filed by Rolmison, as well as nitiple Motions
for Judgment on the Pleadings filed by varioudies [18, 20, 22, 26, 35]. Each of the motions is
ripe for review!

Factual and Procedural Background

In May 2018, Daren Patterson was arreftgdhe Webster County Sheriff's Department
for assaulting a police officer and for possessibmethamphetamine. Adr failing to post bond,
Patterson remained in the custody of the WeliStamty Sheriff's Depa@ament until November

20182

! Robinson also filed a Motion for Setting of Hagron Pending Motions [50], requesting that the Court

allow the parties an opportunity to make oral argushanconnection with the pending motions. The Court
finds that the issues raised in tmetions can be adequately addressed without a hearing. No hearing will
be held, and the Motion [50] is denied.

2 Ppatterson had previously been convicted ofanfedrug possession in Jamy2014 and was sentenced

to serve four years in MDOC custody and four geam post-release supervision. The May 2018 arrest
occurred while Patterson was supervised release.

Dockets.Justia.com


https://dockets.justia.com/docket/mississippi/msndce/1:2019cv00121/42501/
https://docs.justia.com/cases/federal/district-courts/mississippi/msndce/1:2019cv00121/42501/54/
https://dockets.justia.com/

According to Robinson’s Complaint [1], whiRatterson was in the stody of the Webster
County Sheriff's Department, Webstéounty Sheriff Tim Mitchell apointed Patterson as a trusty
of the jail. During Patterson’period of incarceradn, on September 2018, Sheriff Mitchell
granted Patterson a “weekend jail pass.” Dutingt weekend, Pattersamas involved in an
altercation with Robinsoris wife, at a pool halh Eupora, Mississippi. According to Robinson,
Patterson assaulted her and attempted to kill her by running over her with his vehicle. As a result
of that incident, Patterson welarged by the Eupora Police Department with leaving the scene of
an accident. Robinson further avers that Sheriff Mitchell was aware of this incident. Patterson was
granted an additional “jail furlough” by Sheriffitchell on October 11, 2018. No altercations
occurred during Patterson’s October 11, 2018 furlough.

Sheriff Mitchell again granted Pattersofmeeekend pass” on theeekend of November
2, 2018. Robinson contends that, during the Nowwb2018 weekend pasxtterson subjected
her to “malicious and sadistic” abuse. Speailliy, Robinson alleges d@h on the afternoon of
November 2, 2018, Patterson threw a beer canrapbached her in the face, and threatened to
burn down her home. Later that evening, RPatte allegedly punched a hole in the wall of
Robinson’s home and subjected her to verbalpnydical abuse, causing Robinson to fear for her
life. At approximately9:23 p.m. that night, Robinson madesdl to Dispatcher Santana Townsend,
who was a dispatcher with Webster Countythegt time, seeking law enforcement assistance.
Robinson purportedly placed the call to Dispatchewnsend’s cell phone, rather than the general
phone number for the Webster County Sherifbgpartment, because she had a personal
relationship with Dispatcher Townseh®ispatcher Townsend did not dispatch law enforcement

to Robinson’s residence but instead placed andthsty on the phone to speak to Patterson to

3 As noted in hepro seAnswer and Counterclaim [25], Dispatcher Townsend disputes that this phone

call ever occurred.



calm him down. Patterson became even more agitated following the phone conversation and never
left Robinson’s residence. Law enforcemesas never dispatched to Robinson’s home.

At approximately 12:30 a.m. the following mming, Patterson, while still in an enraged
state, purportedly threw Robinson on the batim floor, punched herepeatedly, and poured
“Liquid Fire” on her in an appareattempt to burn her alive. Aftarstruggle, Robinson eventually
escaped from Patterson and tried to travel tdtspital to seek treatment for her injuries, which
included significant burns. She was unablde@ve the residence without Patterson, and she
traveled to the hospital with Patterson in gassenger seat of her velki When Robinson and
Patterson arrived at the hospital in the eamlgrning hours of November 3, 2018, Robinson
received extensive medical treatméor her injuries and was later transferred to a burn treatment
center in Brandon, Mississippi. f&arson eventually tarned to the Webster County Jail and was
released from custody sometime later.

Robinson initiated this action on June 17, 2@iijling her Complainfl] against Webster
County, the Webster County Shé&dfDepartment, Sheriff MitcHe Dispatcher Townsend, and
Patterson. Robinson’s Complaint sets forth eghtdifferent counts, including various Section
1983 and state law claims, and requests compensatdryunitive damages. the first ten counts
of her Complaint, Robinson asserts a litany atestaw claims, including claims for assault,
battery, false imprisonment, anitentional infliction of emotinal distress agast Patterson;
failure to supervise an inmate and negligeniatibn of emotional distress claims against Webster
County, the Webster County Sh&dafDepartment, Sheriff MitcHe and Dispatcher Townsend;
and a gross negligence claim against Webstem€, the Webster County Sheriff's Department,
and Dispatcher Townsend in her representatajgacity. Robinson also asserts various Section

1983 claims. Specifically, she asserts claims ag&agtierson for violatins of her Fourteenth,



Fourth, and Eighth Amendment rights, as wekegarate claims against Webster County and the
Webster County Sheriff's Departmieon the basis thdahose entities are liable for Patterson’s
purported violations of her constitonal rights. Robinson also assstta claim for failure to train
and supervise against Webster County, the WéelSounty Sheriff’'s Dgartment, and Sheriff
Mitchell. Dispatcher Townsend respodde Robinson’s Complaint by filing@o seAnswer and
Counterclaim [13], asserting that many allégas in Robinson’s Quoplaint are false and
constitute defamation of chatac. Although Patterson was serwgith process on June 20, 2019,
he has not filed an answor any other responsive pleadinghis cause, and the Clerk has entered
a default against him.

On August 15, 2019, Webster County, the WebStaunty Sheriff's Department, Sheriff
Mitchell, and Dispatcher Townsend filed anjpMotion for lildgment on the Pleadings [18]
seeking dismissal of all duplicate official capadtgims against Sheriff Mitchell and Dispatcher
Townsend. Webster County Sheriff's Departmesbahoved for dismissain the basis that it
lacks capacity to be sued [20]. Webster Cguiied a separate Motion for Judgment on the
Pleadings seeking dismissal a@f claims against it [22], argng that Robinson’s Section 1983
claims fail as a matter of lamnd that the Court shalitiecline to exercissupplemental jurisdiction
over the state law claims or, alternatively, alsngjjudgment in its favaon those claims. Sheriff
Mitchell filed a separate Motiofor Judgment on the Pleadings [36pntending he is entitled to
qualified immunity.

Additionally, Robinson filed a Motion for Judgent on the Pleadings as to Dispatcher
Townsend’s Counterclaim [26]. Finally, Robinstled a Motion to Stike [31], arguing that
Webster County should be judily estopped from contending that Patterson was not in its

custody at the time dhe subject incident.



Analysis and Discussion

As set forth above, Robinson’s Motion to Strjké&] and the various Motions for Judgment
on the Pleadings [18, 20, 22, 26, 35] are currentfgrbethe Court. Th€ourt will address each
of the pending Motions in turn.

I. Robinson’s Motion to Strike

Rule 12(f) of the Federal Rules of Civil Bemlure places upon distrimburts the authority
to “strike from a pleading an insufficient defensr any redundant, immaterial, impertinent, or
scandalous matter.”®#. R. Qv. P. 12(f). “[M]otions to strikelefenses are generally disfavored
and rarely granted.Blount v. Johnson Controls, Ini328 F.R.D. 146, 148 (S.D. Miss. 2018)
(quotingSolis v. Bruister2012 WL 776028, *7 (S.D. Miss. Mar. 8012)). A defense should be
stricken only when it “cannot, as a matter of law, succeed under any circumstisce.’ Renda
709 F.3d 472, 479 (5th Cir. 2013).

In her Motion [31], Robinson contends that, manst to the doctrine gtidicial estoppel,
the Court should strike Webster County’s defenae Batterson was illegally released and not in
the County’s custody on the night of the subjacident. Robinson alsargues that Webster
County should be estopped from making this argument in its briefs and other filings with the Court.
Robinson’s Motion specificallconcerns the following two statements contained in Webster
County’s Answer to the Complaint:

19. Patterson never posted bond. While oufadf he held tle status of an
escapee. He was not in the custody of Webster County.

EIGHTH DEFENSE

Patterson’s release was illegal. It was tieg act of Webste€ounty. It is not
attributable to Webster Coyntinder state or federal law.



Robinson argues that Webster County shoulpitieially estopped fsim contending that
Patterson was not in its custody at the time of thgest incident due to éhcontent of the Notice
of Criminal Disposition which it filed ifPatterson’s state court criminal caStte of Mississippi
v. Daren PattersofWebster County Circuit Court Caaubllo. CR2013-041. Specifically, Robinson
relies upon the Notice of Criminal Dispositionisdication that Robinson was confined in the
Webster County Jail at all timé®m May 30, 2018 ttNovember 20, 2018. Robinson argues that
“[bly way of [the] Notice of Criminal Dispositim which is signed by the Circuit Clerk and bears
the Seal of the Circuit Court, the County reprds that Daren Patterson was ‘confined’ in the
‘Webster County Jail’ from ‘5/3@018 to 11/20/2018.” Stated diffently, Robinson argues that
because Webster County in thetide of Criminal Disposition repsented that Patterson’s dates
of confinement included the dat& which the subjecéhcident occurredWebster County should
be prohibited from now taking thmosition that Patterson was notiti custody and control when
he committed the purported asadccording to Robinson, Welest County’s defenses on this
point “are insufficient aa matter of law pursuant to the doctriof judicial estoppel because they
assert legal positions contrary to one previpasserted by the County in the matteiStédite of
Mississippi v. Daren Pattersfif

“Judicial estoppel is a common law ddaoer that prevents a party from assuming
inconsistent positions in litigationkane v. National Union Fire Ins. Cd35 F.3d 380, 385 (5th
Cir. 2008) (citations omitted). “Thaurpose of the doctrine is to protect the integrity of the judicial
process by preventing parties from playing fast aodé with the courts to suit the exigencies of
self interest.”ld. (quotingIn re Superior Crewboats, Inc374 F.3d 330, 334 (5th Cir. 2004))
(additional citationsomitted). In order for judicial ésppel to operatethree particular

requirements must be met: “(ihe party is judicial estopped only if its position is clearly



inconsistent with the previous one; (2) the coust have accepted the previous position; and (3)
the non-disclosure must nbave been inadvertentid. at 385-86 (quotin@uperior Crewboats
374 F.3d at 335). Importantly, “[b]ecsithe rule is intended togwent improper use of judicial
machinery, judicial estoppel an equitable doctrinevoked by a court ats discretion[.]’New
Hampshire v. Maine532 U.S. 742, 750, 121 S. Ct. 1808, 14%d. 2d 968 (2001) (citations
omitted); see alsédmiral Ins. Co., Inc. v. Arrowood Indem. C471 B.R. 687, 708 (N.D. Tex.
2012) (citingHall v. GE Plastic Pac. PTE, Ltd327 F.3d 391, 396 (5th Cir. 2003)) (“Judicial
estoppel is an equitable doctrine, and the gil@ei whether to invoke its within the court’s
discretion.”).

As an initial point, the Couiis not persuaded that the cent of the Notice of Criminal
Disposition is inconsistent with Websterouhty's position in this case. Robinson has not
emphasized, and the Court has not located, argukge in the Notice of Criminal Disposition
wherein Webster County specifically represented that no furloughs were granted during
Patterson’s period of incarceration. Rather, théddoof Criminal Disposition simply lists dates
of confinement. This particular section of thetide of Criminal Dispogion contains no warranty
that the period of confinement siaontinuous, and the Court finds no reason to imply that such a
representation was made by Webster County. Toexethe fact that Patterson was granted a
furlough during the period of his confinemesites not necessarily render Webster County’s
position in this case inconsistent with the Notic€dminal Disposition filed in the criminal case.
Thus, the Court finds that Robinsbas not established that the ffiekement of judicial estoppel.

The Court also notes that the applicatiorthad judicial estoppel doctrine on these facts
would not achieve equity. The content of the Notice of Criminal Disposition does not affect the

amount of control which Webster County mainéarover Patterson at the time of the subject



incident. In other words, whether Webst€ounty possessed any control whatsoever over
Patterson on the night in question is completely unaffected by the content of the Notice of Criminal
Disposition. It is undisputed #éih Patterson was in Webster Coustcustody prior tdhe night in
guestion, that he was releasedm custody for a period of timehich included the night in
guestion, and that he later retednto custody. The actual control, lack thereof, that Webster
County exercised over Patterson, eatthan the content of a No¢i of Criminal Disposition in a
state court proceeding, should governigsie of liability in this casesee U.S. ex rel. Long v.
GSDMidea City, L.L.GC.798 F.3d 235, 272 (5th CR015) (emphasizing distticourts’ discretion
as to whether to apply judicial estoppelgeRl v. City of Arlington, 650 F.3d 571, 574 (5th Cir.
2011) (additional citation omitted) (“[DJifferentoasiderations may inform [judicial estoppel’s]
application in specific factuabatexts.”). Robinson’steempt to utilize theontent of the Notice
of Criminal Disposition in the present manner constitutes an effort to obtain an unfair result
through a technicalitySee Pegg v. Steel Dynamics, 2018 WL 1247874, *4 (ND. Miss. Mar.
9, 2018) (declining to apply judai estoppel when defendant'sgament was “ingfficient to
establish that the Plaintiff intended to obtainwariair advantage, or ttake advantage of the
judicial system.”)King v. Cole’s Poultry, LLC2016 WL 7191701, *5 (N.D. Miss. Dec. 12, 2016)
(refusing to apply judiciaéstoppel on the basisathparty “appear[ed] tbe attempting to utilize
the equitable doctrine of judicial estoppel to escape liability in an inequitable manBkerinan
v. Wal-Mart Associates, Inc550 B.R. 105, 110 (N.D. Tex. A@5, 2016) (“Finding no threat to
the integrity of the judicial systn, the Court declines to applydjcial estoppel in this case.”).
Ultimately, as noted above, the purpose ofjtlakcial estoppel doctrine is to protect the
integrity of the court judicigbrocess by preventing partiesrfrabtaining an unfair advantage by

taking inconsistent positions in litigatioKane 535 F.3d at 385. The integrity of the judicial



process will not be undermined byetourt’s refusal to apply judali estoppel on #se facts. In
fact, the Court’s refusal to apply the doctrine emtthese circumstances will achieve fairness and
will allow the liability analysis tde determined by the underlyingfs, rather than a procedural
technicality. The Court declines &pply judicial estoppel, andoRinson’s Motion to Strike [31]
is therefore denied.
II. Motions for Judgrant on the Pleadings

Rule 12(c) of the Federal Rules of Civil Bedlure authorizes a pattymove for judgment
on the pleadings.&#b. R. Qv. P. 12(c). “A Rule 12(c) motiomay dispose of a case when there
are no disputed material facts and the coart render a judgment onetimerits based on the
substance of the pleadings am/ judicially noted facts.Walker v. Beaumont Indep. Sch. Dist.
938 F.3d 724, 734 (5th Cir. 2019).

“A motion for judgment on theleadings pursuant tule 12(c) of tb Federal Rules of
Civil Procedure is subject to the samendi@ad as a Rule 12(b)(6) motion to dismisSdlts v.
Moore, 107 F.Supp.2d 732, 735 (N.D. Miss. 2000). Acaagtyi, “[t]he central issue is whether,
in the light most favorable to the plaintithe complaint states a valid claim for relieki’ re
Katrina Breaches Litig.495 F.3d 191, 205 (5th C2007) (citations omitted). Stated differently,
“the issue is not whether the plaintiff will ultiméteprevail, but whether it is entitled to offer
evidence to support its claim®ceanic Exploration Co. v. Phillips Petroleum Co. ZG362 F.
App’x 945, 950 (5th Cir. 2009) (citingerrer v. Chevron Corp.484 F.3d 776, 780 (5th Cir.
2007)). The Court will “accept well-paded facts as true and constthe complaint in the light
most favorable to the plaintiff, but . . . [will] natcept as true ‘conclusoajlegations, unwarranted

factual inferences, or legal conclusionsd” (citing Ferrer, 484 F.3d at 780).



A. Motions for Dismissal dmproper Defendants [18, 20]

Through two separate Motions for Judgmentthe Pleadings [18, 20], the Defendants
jointly contend that the Court should dismiss #flictal capacity claims against Sheriff Mitchell
and Dispatcher Townsend and further contendttt@Court should disss each of Robinson’s
claims against the Webster County Sheriff's Diépant. Robinson did not respond to either of
these motions.

Unlike suits agairtsofficers in their persnal capacities, suits brought against officers in
the official capacities “generally represent onlpttwer way of pleading an action against an entity
of which an officer is an agentMonell v. N.Y.C. Dep’t of Social Syes6 U.S. 658, 690 n. 55,
98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978). “As longhesgovernment entity receives notice and an
opportunity to respond, an affal-capacity suit is, in all respeatther than name, to be treated as
a suit against the entityEstate of Manus v. Webster Cty., Mi&014 WL 1285946, at *2 (N.D.
Miss. Mar. 31, 2014) (reversed in part on otgeounds) (quoting Kentucy v. Graham, 473 U.S.
159, 166, 105 S. Ct. 3099, 87 L. Ed. 2d 114 (1985)).6ibez, “the dismissalf allegations against
municipal officers in their official capacitiegs proper when the allegations duplicate claims
against the governmental entity itselfd’. (citing Castro Romero v. Becked56 F.3d 349, 355
(5th Cir. 2001)).

Because Robinson makes no distinction betwesnclaims against Sheriff Mitchell and
Dispatcher Townsend and her claims against Véeli3bunty, her claims as Sheriff Mitchell
and Dispatcher Townsend in their respectivecdfi capacities are dlipative of her claims
against Webster County. For these reasons, Ratm®fficial capacity @ims against Sheriff

Mitchell and Dispatcher Townsend are dismissed.

10



The Defendants also contend that WebstamBoSheriff's Departmeris not a separate
legal entity subject to suit, warranting dismissahlbtlaims against it. The Defendants aver that,
rather that the Sheriff's Department, Webster County is the appropriate defendant as to all claims
related to the conduct of the Wedrs€County Sheriff's Department any of its officials because
the Sheriff's Department is an extension of the Cpitself pursuant tavell-settled Mississippi
law.

The capacity of a Sheriff's Department todoaed is governed by state law. Fed. R. Civ. P.
17(b)(3). Although the Mississippi Code authorizest against “[e]very municipality of this
state[,]” it does not authorize suit against a municipality’s police or sheriff's department. Miss.
Code Ann. 8§ 21-17-1(1)}ackson v. City of Gulfpqr2017 WL 651956, *2 (S.D. Miss. Feb. 16,
2017). In other words, “a [sheriff's] departmentnist a separate legal entity that may be sued.
Rather, it is an extension of the cityd:; see also Brown v. Thomps®27 So.2d 733, 737 (Miss.

2006) (holding that a sheriff's department does not enjoy a separate legal existence apart from the
county in which it operates andtiwerefore not dyject to suit) Stovall v. City of Hattiesbur@010

WL 1908313, at *1-2 (S.D. Miss. May 17, 2010) (dissimg the HattiesbgrPolice Department

as a defendant because the City of Hattiesburg was the appropriate defendant).

In accordance with this well-settled hatity, the Court findsthat Webster County
Sheriff's Department lacks ¢hcapacity to be sued. Webstéounty, not the Webster County
Sheriff's Department, is the proper entity againkich Robinson’s claims should be made. The
Webster County Sheriff's Departmieis not a proper defendant this action and is therefore

dismissed.

11



B. Webster County and Tim Mitchell’'s Mwis for Judgment on the Pleadings [22, 35]

In its separate Motion foudlgment on the Pleadings [22}ebster County seeks judgment
in its favor on all Section 1983 claims assertealrag} it. Sheriff Mitchell also filed his own Motion
[35], arguing that all elims asserted against him in his individual capacity should be dismissed
pursuant to the qualified immunity doctrine. As dissed below, the same issue is dispositive as
to both of these motions, so tBeurt will address them jointly.

a. Section 1983 Claims

“Regarding Section 1983, the United States Supr€amurt has held that the statute’s ‘very
purpose . . . was to interpose the federal couttsdsn the States and the people, as guardians of
the people’s federal rights—to protect the people from unconstitutional actitem color of state
law.” Alexander v. McAdams2017 WL 5642328, *3 (N.D. Miss. Apr. 18, 2017) (quoting
Mitchum v. Foster407 U.S. 225, 242, 92 S.Ct. 2151, L.Ed.2d 705 (1972)) (emphasis in original).
In order to state a clai under Section 1983, a plaiftrust “(1) allege hdas been deprived of a
right secured by the United Stat Constitution or the lawsf the United States; and (2)
demonstrate that the allegedhation was committed by a persacting under coloof state law.”
Weeks v. Thompspr2007 WL 316261, *2 (N.D. Miss. Jan. 31, 2007) (citi@grnish v.
Correctional Services Corp402 F.3d 545, 549 (5th Cir. 2005)).

Undoubtedly, different standards are agdbdle to a Section 1983 claim against a

municipality and an indidual capacity claim againstav enforcement officeiSeeWeeks2007
WL 316261, at *2 (“Municipal liability under section 1983 requires proof of (1) a policymaker,
(2) an official policy, and (3) a violation of cditational rights whose ‘mwving force’ is the policy
or custom.”);Mangieri v. Clifton 29 F.3d 1012 (5th Cir. 1994hdlding that law enforcement

officers are entitled to qualified immunity “unlesssitshown that, at the time of the incident, [the

12



officer] violated a clearly estdished constitutional right.”). Nertheless, whether seeking to
impose liability against a municiliigy or an individual officera Section 1983 plaintiff must first
allege that she has been deprived of a sglaured by the United States Constitution or federal
law. Victoria W. v. Larpenter369 F.3d 475, 482 (5th Cir. 2004) (holding that in order to establish
a Section 1983 claim, there mum& “a deprivation of a right sead by federal law[.]”). If the
plaintiff has not been deped of a federal conigtitional or statutory rightthere can be no viable
Section 1983 claimd. In their separate Motions, both WebsZeunty and Sheriff Mitchell assert
that Robinson has not properly stated a i8ecf983 claim because she has not alleged a
deprivation of a right seced by the United States Constitution or federal law.

As set forth above, Robinson’s Complaintsséorth Section 198%laims related to
purported violations of her Fourteenth, Fourdind Eighth Amendment rights. The Court will
address each of theakegations in turn.

i. Fourteenth Amendment Claims

The Due Process Clause of the Fourteenthdmeent provides that “[n]o State shall . . .
deprive any person of life, libgrtor property, without due procesf law.” U.S.Const. amend.
XIV, § 1. Concerning the scope tfie clause, “[tlhere can be no dispute that the Fourteenth
Amendment includes as a liberty interest ‘a rigghbe free from . . . unjustified intrusions on
personal security.’Bright for Doe v. Tunica Cty. Sch. Dis2017 WL 3996409, *5 (N.D. Miss.
Sept. 11, 2017) (quotinggraham v. Wright430 U.S. 651, 673, 97 S. Ct. 1401, 51 L. Ed. 2d 711
(1977)).

Although the Due Process Claysevides a general protectifnom unjustified intrusions
on personal security, “a state official has mmstitutional duty to protect an individual from

private violence.”"McClendon v. City of Columhi&805 F.3d 315, 324 (5tGir. 2002) (citing

13



DeShaney v. Winnebago Cty. Dep’t of Soc. Set88. U.S. 189, 197, 109 8t. 998, 103 L. Ed.

2d 249 (1989)). Stated differentlya State’s failure to protean individual aginst private
violence simply does not constitute alaition of the Due Process ClausRivera v. Houston
Indep. Sch. Dist.349 F.3d 244, 247 (5th Cir. 2003) (citii@eShaney 489 U.S. at 197).
Nevertheless, “some courts haVlewed two possible exceptins to that generalleu. . .: (1) when

the state has a ‘special relationship’ with thezeiti, such as when the state takes the person into
custody or otherwise limits the i@@n’s freedom to act on his leer own behalf; and (2) when the
state has created the danger that led to the person’s injuidy[df *28-29 (citingDeShaney.489

U.S. at 195-96, 109 S. Ct. 998) (additional citations omitted).

Robinson first contends the general prohinitof Section 1983 liability based upon private
violence is altogether inapphible because, even though he aasnmate, Patterson was a state
actor at the time of the incident. In other worslse alleges that her injuries were not caused by
private violence. In support of this theory, Rolbingontends that “Patterson operated as a ‘willful
participant in jointactivity with the State oits agents’ (1) when heftehe Webster County Jail
with the express permission of Sheriff Mitchell, who had actual knowledge of his penchant for
harming Mrs. Robinson and (By virtue of him serving as t@usty, which made him a quasi-
employee of the County.”

Other district courts in the Fifth Circuit hadeclined to deem a party a state actor for
Section 1983 purposes simply due to an unrelated relationship with theSsgatg.,Allard v.
Quinlan Pest Control Co. Inc2011 WL 5025149, *5 (N.D. Tex. Sefi, 2011) (“District courts
in this circuit have . . . held that a privatejépendent contractor does become a state actor by
virtue of being hied by the state.”}datton v. Henderson Cty. JaR009 WL 2744896, slip op.,

*6 (E.D. Tex. Aug. 24, 2009) (holding that a ctrmstion company hired by a county jail which

14



employed an inmate as a trusty was not a state aBtariymer v. Valde2006 WL 2713784, slip
op., *2 (N.D. Tex. Sept. 21, 2006) (datg that a private companyquiding productdor sale to
inmates was not a state actdRobinson cites no authty in support ofher position that an
individual becomes a state actornglg because of an unrelated telaship with the state, and the
Court sees no reason to etfeely expand the definition of aate actor for Section 1983 purposes
under these particular circumstandes.

Further supporting this findinghe Fifth Circuit has previolys found the general rule
prohibiting the imposition of liability due to prte violence applicable under similar fa&se
McClendon 305 F.3d at 324. IMcClendon a City of Columbia police detective, after learning
that an altercation was likely to ensue betweenctinfidential informant and one of his targeted
suspects, loaned a gun to a coefitlal informant sahat the informant add protect himselfld.
at 319. After the confidential informant shatdainjured the targeted suspect using the gun
provided to him by the detectivibe suspect filed suit agist, among others,alCity of Columbia.

Id. The Fifth Circuit ultimately affirmed the district court’s ruling that the underlying facts did not
give rise to a constitutional violation becauseen though he utilized state-provided weapon,
the confidential informant was a private actor $@ction 1983 purposes tae time he inflicted

the injury.Id. at 324>

The Court findsMcClendonpersuasive on this issue. McClendon the confidential
informant was arguably acting in furtherance obbjective of the State when he was involved in

the altercation giving rise to the purported constitutional violation as he was seeking to obtain

4 This contention is more appropriately categorized as an argument in support of the state-created danger
theory, which the Court will address at length below.

> Other authorities also support this findirBee e.g.,0’Meara v. Pearl River Cty. JgiR009 WL 801728,

*1 (S.D. Miss. Mar. 25, 2009) (holding that an intemaho committed assault vidnin custody remained a

private citizen for Section 1983 purposes).
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information for utilization by thé&tate. The Fifth Circuit nevertless deemed him a private actor
for Section 1983 purposes. Here, Patterson wdsubtedly not acting tiurther any purpose of
the State at the time he inflicted the injuriggon Robinson. Other than the fact that he was on
furlough, Patterson had no connection to WeliStamty whatsoever. Though he had been named
a trusty at the Webster County Jail, Robins@usnplaint makes no alletian that Patterson was
acting in furtherance of any duties related to ghaition at the relevant time. Thus, even taking
all of Robinson’s allegations asue, the Court finds that Rarson was acting in his private
capacity at the time of the subjeccident and, therefore, thRbbinson was subjected to private
violence.

Because Robinson was subjected to privadteuce, the Fourteenth Amendment provides
her with no protection unless she establishes thaixaeption to the general rule is applicable.
Riverg 349 F.3d at 247. Robinson argirefavor of both the “speal relationship” exception and
the state-created danger exception.

Regarding the “special relationship” exceptitthre Supreme Court has held that “in certain
limited circumstances the Constitution imposg®n the State affirmative duties of care and
protection with respect tparticular individuals. DeShaney489 U.S. at 198. “When the state,
through the affirmative exercise it powers, acts to restrain andividual’s freedom to act on his
own behalf ‘through incarceration, institutionaliion, or other similar restraint of personal
liberty,” the state creates a ‘special relatiopshietween the individal and the state which
imposes upon the state a constitutional dufyrtect that individualrom dangers, including, in
certain circumstances, private violendgl¢Clendon 305 F.3d at 324 (citin@eShaney498 U.S.
at 200). The Fifth Circuit has contaatly expressed the narrow scayehe “special relationship”

exception, having only previously extended it t@wemstances where thetst has incarcerated a
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prisoner, involuntarily committed an individual to gustitution, or placed a child in foster care.
Doe v. Covington Cty. Sch. Dis675 F.3d 849, 855-56 (5th Cir. 2012) (quotibgShaney489
U.S. at 199-200, 109 S. Ct. 998). The purpose @fettception is to placa duty upon the State
when it has imposed a limitation upon an “indival’'s freedom to aain his own behalf.1d. at
856.

Arguing in favor of the applicability of the “special relationshgXception, Robinson
avers that “the County, acting in deferemadhe interests of their inmate/trustye( Patterson),
effectively took Mrs. Robinson’sberty under terms that provideno realistic means of escape
while giving her no means of providing for hewn care or safety.” Despite this assertion,
Robinson’s Complaint makes no claihat Webster County acted inyaway to restrict her liberty
or freedom to act on her ownhsdf. Although Robinson allegesahDispatcher Townsend acted
negligently by failing to dispatch deputy to her home following her call to Robinson, Dispatcher
Townsend'’s failure to do so did not creatéspecial relationship’between Robinson and the
County. In fact, the Fifth Circuit has previously declined to extend the “special relationship”
exception when a city employee failed to dispdésh enforcement to a particular location after
receiving a request to do ®eltran v. City of El Pas®867 F.3d 299, 302 (5th Cir. 2004) (refusing
to recognize a “special relationphiwhere a 911 operator receivacall from a domestic abuse
victim and stated that the police would be serh&ovictim’s residence buever actually did so).
Thus, regardless of whether Dispatcher Townsastdd improperly by failing to dispatch law
enforcement to Robinson’s home, her failuredm so did not create ‘&pecial relationship”
between Webster County and Robinson.

Taking each of Robinson’s allegations tage, Webster Countglid not impose any

restriction on Robinson’s ability act on her own behalf. Albugh Patterson, a private individual,
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was purportedly in an enraged stat her residence, Robinson maintained liberty to flee or take
other steps to protect herselin light of these facts, alongith the “special relationship”
exception’s narrow applicability, the Couedalines to apply it in this context.

Robinson also argues in favortbk state-created danger thedl'he state-created danger
theory derives from the following languagkthe Supreme Court’s opinion DeShaney

While the State may have beenaaw of the dangers that Joshua

faced in the free world, it played mpart in their creation, nor did it

do anything to render him any more vulnerable to them. That the

State once took temporary custody Joshua does not alter the

analysis, for which it returned hito his father’s custody, it placed

him in no worse position than that in which he would have been had

in not acted at all . . .
DeShaney489 U.S. at 201. Courts have relied upas ldnguage for the proposition that “a state
actor may be liable under 8§ 1983 if the state aoteated or knew of a dangerous situation and
affirmatively placed the platiff in that situation.”Bright, 2017 WL 3996409, at *7 (quoting
Covington Cty. Sch. Dist675 F.3d at 864%xee alsaCook v. Hopkins2019 WL 5866683, *5 (5th
Cir. Nov. 8, 2019) (citindBustos v. Martini Club In¢599 F.3d 458, 466 (5th Cir. 2010)) (noting
that, pursuant to the state-creatlethger theory, the state is liabikit created or exacerbated the
danger of private violence aist an individual.”).

This Court has recently noted the extensive nurabeircuits across the country that have
recognized the state-created danger themrya basis for a due process claidh.at *7, n. 5
(citations omitted)) (“Sinc®eShaneythe Second, Third, Fourth,X@n, Seventh, Eighth, Ninth,
Tenth, and D.C. Circuits have recognized theterie of the state-created danger theory.”).
However, while the Fifth Circuit has previously outlined the applicable test for the state-created

danger theory, it has never adopted the theédorin v. Moore 309 F.3d 316, 321-22 (5th Cir.

2002) (“In order to recover underistate-created dangbeory, we assume that a plaintiff would
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have to show, at a minimum, that: (1) the state actors created or increased the danger to the plaintiff
and (2) the state actors acted with deliberate ineifiee.”). The Fifth Circtihas actually declined

to adopt the state-created dantpeory on multiple occasionSege.g, Keller v. Fleming--- F.3d

---, 2020 WL 831757, at *7 (5th Cir. Feb. 20, 202QT]he Fifth Circuit has never recognized

[the] ‘state-createdahger’ exception.”)Doe v. Columbia-Brazoria Indep. Sch. Dis&855 F.3d

681, 688 (5th Cir. 2017) (“Panels [ihis circuit] have repeatedlyoted the unavailability of the
[state-created danger] theory.”). Thus, althoughgtate-created danger theory is recognized by
most circuits across the countryhéis never been recognized as aleigifieory for recovery in the

Fifth Circuit.

Robinson acknowledges that thatstcreated danger theory nst viable in the Fifth
Circuit but urges the Court to apply the theamgserting that the underlying facts “should be
persuasive enough for the CourtAgdpeals to adopt this causeadftion.” The Court notes that the
facts alleged by Robinson, incligj both Sheriff Mitchell’s allged knowledge as to Patterson’s
violent propensity prioto granting furlough tdatterson and Dispatch&ownsend’s failure to
dispatch law enforcement to Robinson’s home aadaliure to train aspect associated therewith,
appear to fall squarely within the parameterthefstate-created dangkeory. Taking Robinson’s
allegations as true, the conduct of Sheriff Métt and/or Dispatchefownsend arguably created
or at least exacerbated the potential for privatéenice. Nevertheless, while the Court is certainly
sympathetic to Robinson’s positi, as the allegations of her@plaint would likely be enough to
survive judgment on the pleadings the state-created dangegdahy, this Court is duty bound to
follow Fifth Circuit precedentSeeg e.g.,Miss. ex rel. Hood v. Entergy Miss., In@012 WL
3704935, *7 n. 6 (S.D. Miss. Aug. 25, 2012) (“This d¢asiduty bound . . . to follow Fifth Circuit

precedent as it is written[.]”). Therefore, redass of this Court's view on whether the state-
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created danger theory should be adopted, it follstv Fifth Circuit precedent. Accordingly, the
Court declines to apply the stateeated danger theory in this case.

Ultimately, “[t]o state a Fourteenth Amendnt due process claim under Section 1983, ‘a
plaintiff must first identify a protected life,berty or property interesand then prove that
governmental action resulted in gpdgation of that interest.’Little v. Miss. Dep’t of Pub. Safety
Bureau of Narcotics2017 WL 2999141, *9 (N.D. Ms. July 13, 2017) (quotinBaldwin v.
Daniels 250 F.3d 943, 946 (5th Cir. 2001)). Beca&s®inson has not pled a protected life,
liberty, or property interest of which she has bdeprived, she has not alleged a violation of her
Fourteenth Amendment due pess rights. Her Seoh 1983 claims related to a purported
Fourteenth Amendment faals a matter of law.

ii. Fourth Amendment Claims

Robinson also asserts Section 1983 claibased upon Fourth Amendment violations,
contending that her Fourth Amendnt rights were violated whé®obinson attempted to seize her
person, attempted to prohibit hiEom leaving her own home, and abused her. “The Fourth
Amendment provides thatt]he right of the people to be secumetheir personshouses, papers,
and effects, against unreasonalgarshes and seizures, shall novisdated . . . The Amendment
guarantees the privacy, dignity, and security of gessagainst certain arbitrary and invasive acts
by officers of the Government dghose acting at their directionSkinner v. Railway Labor
Executives’ Ass489 U.S. 602, 613-14, 109 S. Ct. 1402, L0Bd. 2d 639 (1989) (citinGamara
v. Municipal Court of San Francisc887 U.S. 523, 528, 87 S. Ct. 1727, 18 L. Ed. 2d 930 (1967))
(additional citations omitted). “Although the Fourth Amendment does not apply to a search or

seizure, even an arbitrary one, effected by a private party on his own initiative, the Amendment
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protects against such intrusions if the private party acted as an instrument or agent of the
Government.1d. at 614 (citations omitted).

Like her Fourteenth Amendment claimgtison’s Fourth Amendemt claims fail as a
matter of law because, as the Court finds abtheejnjuries which weraflicted upon her were
inflicted by a private party. Othéinan a generalized statement that Patterson was “at all material
times controlled by an agency of the State[,]bRson has not allegedahPatterson was acting
as an instrument or agent of Webster Countys@isforth above, the Court finds the fact that
Patterson was appointed as a trumtysheriff Mitchell irrelevanto the analysisas Patterson was
not acting in his furtherance ofshiluties as a trusty when heswaleased on furlough. Therefore,
regardless of the conduct in which Patterson erdyag&ourth Amendment search or seizure did
not occur, and she cannot survive the preSkritons as to her Fotir Amendment claims.

Ultimately, in order to survive a motion fludgment on the pleadings as to a Section 1983
claim, a plaintiff must allege @eprivation of a right secured by the Constitution or by federal law.
Baker v. McCollan443 U.S. 137, 140, 99 S. Ct. 2689, 61 d. Ed 433 (1979) (“The first inquiry
in any 8§ 1983 suit . . . is whether the plaintihs been deprived of a right secured by the
Constitution and the laws.”). Because Robinson has not pled a deprivation of a federal
constitutional or statutory righther Section 1983 clainfail as a matter of law and are therefore
dismissed.

iii. Eighth Amendment Claims

In addition to her Fourteenth and Fouftmendment claims, Robinson’s Complaint also
asserts Section 1983 claims based upon purp&itgdth Amendment violations, specifically on
the basis that “as a state actor, Patters@htha duty to refrain firm beating Mrs. Robinson

senseless and dousing her nearly naked body with sulfuric acid$ NMotton, Webster County

21



also seeks dismissal of Robinson’s Eighth Amendment claimber Response, Robinson does
not address Webster County’s argument armgkars to abandon her Eighth Amendment claims
altogether. Because the Eighflmendment provides protection m individual only after a
conviction and since she was negenvicted of any crime, Ratéon’s Eighth Amendment claims
also fail as a matter of lavseeg e.g.,Gonzalez-Rivera v. Mot2008 WL 11411970, *5 n.1 (W.D.
Tex. Aug. 14, 2008) (citinGarlton v. Fearneyhougt2008 WL 686595, *2 (5Cir. 2008)) (“The
Eighth Amendment applies only to persons convictecrimes and is inapplicable to plaintiff's
excessive force claim.”). Robinson’s Sectk®83 claims based uporetlkighth Amendment are
therefore dismissed.

b. State Law Claims

Webster County also requests that the Coulirteto exercise supplemental jurisdiction
over Robinson’s myriad of stateWaclaims. Pursuant t88 U.S.C. § 1367(cHistrict courts may
decline to exercise supplemental jurisdiction rogeclaim if “(1) theclaim raisesa novel or
complex issue of state law, (2) the claim subsfiptpredominates over the claim or claims over
which the district court has original jurisdiction) (Be district court has dismissed all claims over
which it has original jurisdictin, or (4) in exceptionaircumstances, thewe other compelling
reasons for declining jurisdictionSeals v. MississippP98 F.Supp.2d 509, 526-27 (N.D. Miss.
2014). In making its determination as to whethezxercise supplementalrjsdiction, “the court
is guided by the . . . statutory factors as vesllthe common law factors of judicial economy,
convenience, fairness, and comitid” at 527 (citingMendoza v. Murphys32 F.3d 342, 346 (5th
Cir. 2008)). In the FifthCircuit, “the general e is that a court shddi decline to exercise
jurisdiction over remaining state-law claims whahfederal-law claimsare eliminated before

trial[.]” 1d. (quotingBrookshire Bros. Holding, Inc. v. Dayco Prod. In654 F.3d 595, 602 (5th
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Cir. 2009));see also Sahlein v. Red Oak Capital, 12015 WL 736340, *2 (N.D. Miss. Feb. 20,
2015) (citations omitted) (“[T]he Rh Circuit has stated that itgeneral rule is to decline to
exercise jurisdiction over pendent state-lawinakawhen all federal claims are dismissed or
otherwise eliminated from a case prior to trial.”).

Having determined that Robms's federal claims fail as a matter of law, the Court, in
accordance with the general rule in the Fifth Ciraeglines to exercise supplemental jurisdiction
over the pending state law claims. The only federal claims not dismissed as a result of this Order
are the claims asserted againgtétaon, for which default has been entered due to his failure to
file a responsive pleading. Thus, all federalimk have been eliminadl either via adverse
judgment through this Order or thugh the entry of a procedural default, and the Fifth Circuit’s
general rule therefore supp®declining to exercissupplemental jurisdiction.

The Court’'s decision to decline to exercisgpplemental jurisdiatn is particularly
warranted in this case, in light of the facatthhis action was only cently instituted and no
discovery has yet beenrmucted by the parties. The parties ther@iwill not sufferany real harm
as a result of the dismissal of the state law claimisout prejudice The Court will not exercise

jurisdiction over Robinsn’s state law claim$.

® The Court notes that Robinson filed a MotionJatgment on the Pleadings as to Dispatcher Townsend’s
counterclaim for defamation of character [26]. Because the counterclaim is a state law claim and in light
of the Court’'s foregoing decision to decline tcemise supplemental jurisdiction, the Motion will be
dismissedvithout prejudice
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Conclusion

For the reasons set forth in detail abd®ebinson’s Motion for Haring [50] and Motion
to Strike [31] are DENIED. The Defendants’ dms for Judgment on ¢hPleadings concerning
improper parties [18, 20] are GRAIRD. All official capacity claimsagainst Sheriff Mitchell and
Dispatcher Townsend, as well@sclaims against tnWebster County Sheriff's Department, are
dismissedwith prejudice Webster County and Sheriff Mitdlie Motions for Judgment on the
Pleadings [22, 35] are GRANTED tmsall federal claimasserted by RobinsoAll federal claims
asserted by Robinson against Wl County, Sheriff Mitchell,rad/or Dispatcher Townsend are
dismissedwith prejudice The Court declines to exercisepplemental jurisdiction over all state
law claims asserted by Robinson, ahdse claims are therefore dismisseithout prejudice
Robinson’s Motion for Judgment oretPPleadings as to Dispatciiewnsend’s Counterclaim [26]
is dismissedwithout prejudice The Court retains jurisdiction lety as to Robinson’s claims
against Patterson for whidkefault has been entered.

SO ORDERED, this the 11th day of March, 2020.

/s/ SharionAycock
UNITEDSTATESDISTRICT JUDGE
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