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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
ABERDEEN DIVISION

KRISTOPHER DANIEL MATHEWS PLAINTIFF

V. NO. 1:19-CV-137-DMB-DAS

CITY OF BOONEVILLE, MISSISSIPPI,

et al. DEFENDANTS
ORDER

After the City of Boonevilles board of aldermen terminat&distopher Daniel Mathew’s
employment as a firefighter, Mathews filed atstory notice appealing the matter to the Circuit
Court of Prentiss County. The City of Boonevikenoved the action to thiSourt and then moved
for judgment on the pleadings asdauses of action assertedtive notice of appeal. For the
reasons explained below, judgrmem the pleadings will be greed on Mathews’ due process
claim, equal protection claim, and state kit claims but otherige will be denied.

[
Procedural History

On July 8, 2019, Kristopher Daniel Mathews, pursuant to § 11-51-75 of the Mississippi
Code, filed in the Circuit Court of Prentiss@hty, Mississippi, a “Notie of Appeal” challenging
the City of Booneville’s decision terminate his employment as a fighter. Doc. #2. In addition
to asserting his statutory riglef appeal in the rtce of appeal, Mathesvasserts claims for
injunctive relief and damages based in part orgatleviolations of the United States Constitution,
and seeks a jury trial on such claimsl. at 11 16-29. The Cityléd “Appellee’s Answer and
Affirmative Defenses to Notice &ppeal” on July 17, 2019. Doc. #7-3.

Two days later, the City removed the stadert case to the United &es District Court

for the Northern District of Misssippi based on federal questiongdiction. Doc. #1. On August
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6, 2019, the City filed a “First Ameled Answer and Defenses” to thetice of appeal. Doc. #8.
On September 23, 2019, the City filed a motionjfmigment on the pleadings. Doc. #10. The
motion has been fully briefed. Docs. #14, #16.

[
Standard

Motions for judgment on theghdings are evaluated under “the same standard as a motion
to dismiss under Rule 12(b)(6)Troice v. Greenberg Traurig, L.L.F921 F.3d 501, 504 (5th Cir.
2019). Thus, a court must ask whether “confineithéopleadings and acdeq the allegations as
true ... the complaint statesvalid claim for relief.” Id. (quotation marks omitted). In making
this determination, a court may consider “thegolings and ... any facts of which the court may
take judicial notice.”Mullins v. Crouch 391 F. Supp. 2d 457, 460 (N.D. Tex. 2005). “[T]he fact
allegations of the complaint are to be taken @as, tout those of the answer are taken as true only
where and to the extent that they have not bdmmed or do not conét with those of the
complaint.” Stanton v. Larsh239 F.2d 104, 106 (5th Cir. 1956ge NEPSK, Inc. v. Town of
Houlton, 283 F.3d 1, 8 (1st Cir. 2002) (“[A] Rule XX(motion must be led at the close of
pleadings, and must be based lsota the factual allegations the complaint and answer.”).

11
Factual Allegations

During the time period relevant to this actj Mathews was employex$ a lieutenant in
the City of Booneville’s Fire Department. Doc.&2f 7. Also during the relevant time, the City
of Booneville maintained an “Employees P@& and Procedures Manual” which, among other
things, authorized disciplinargction up to termirteon for an “[a]bsene from work without
notifying [the] Department Head.Id. at PagelD #123. The manuafjuéred that any discipline

“adhere with dues [sic] processld. at PagelD #122.
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During the evening of Wednesday, June 12, 28&hews fell “ill with significant chest
pains and nauseald. at 1 9. Due to his illness, Mathewsddd to report for his 6:00 a.m. shift
the following morning.ld. Mathews did not notify the station of his absenick. However, at
approximately 6:45 a.m. that morning, a figifier returning from thenight shift stopped at
Mathews’ residence and spoke with Mathews’ wifee id & Ex. A. Mathews’ wife informed
the firefighter that Mathews was illd. at Ex. A.

On June 13, 2019, Mathews presented to the Faith Family Clinic in Kossuth, Mississippi.
Id. at § 10. The clinic found Mathews was suffgrfrom an “irregular heartbeat,” and medically
excused him from work until June 16, 2018. & Ex. B. On June 12019, BattaliorChief Mike
Kilgore issued Mathews a written warning for fagito show up for his shift and for failing to
notify the Fire Department of his absente.at § 11 & Ex. C. Sometime later, Fire Chief Michael
Rutherford docked Mathews oneydaf pay for the absencdd. at Ex. F. Mathews continued to
work as a firefighter until July 2, 2019, when B@oneville Board of Aldermen voted to terminate
his employmentlid. at § 8. According to Mhews, this vote was takéwithout timely notice ...
nor upon recommendation of the City’s Fire Chidfd:

AV
Analysis

Mathews’ state court complaint, which is mdéd in his “Notice oAppeal,” is strangely
structured. SeeDoc. #2. The pleading includes a “Background Facts and Allegations” section
which, in addition to pleading the relevamicfual background, appears to include claims for
wrongful termination, violation ahe Fourteenth Amendant right to procedat due process, and
violation of the Fourteenth Ame@ment right to eggl protection.ld. at 3-5. Mathews then asserts
a “Claim for Temporary Injunadn,” a “Claim for Compensatorfpamages,” and a “Demand for

Punitive Damages.ld. at 5-7. In his prayer faelief, Mathews also &s “that the decision of

3
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the City ... to terminate his gstoyment [be] overturned.’ld. at 7.

The City’s motion for judgmern the pleadings seeks dismisshall claims other than
the statutory appeal of éhtermination decision.SeeDoc. #10. The City argues that under
Mississippi law, a “petitioner cannot bring other agtion the statutory notice of appeal.” Doc.
#11 at 1. Beyond this, the City argues that“[d)ny injunctive reliefsought by Plaintiff as a
separate claim outside of his NotmeAppeal should ... be deniedd. at 5; (2) the state-law tort
claims are subject to dismissal untlez Mississippi Tort Claims Acigl. at 5-6; (3) the wrongful
termination claims mudte dismissed because Mathews hagleat an exception to Mississippi’s
at-will employment ruleid. at 7; (4) the due process claimsst be dismissed because Mathews
was afforded due procesd, at 8-9; (5) the equal protection claim fails because Mathews has not
identified a protected class pted discriminatory intenid. at 9-10; and (6) even if Mathews
could establish a constitutional violation, he has not established a basis for municipal lidbility,
at 10-12.

A. Consideration of Claims Outside Notice of Appeal

Pursuant to 8§ 11-51-75 die Mississippi Code,

[a]ny person aggrieved byjadgment or decision of ¢hboard of supervisors of a

county, or the governing authority of a municipality, may appeal the judgment or

decision to the circuit court of the countywhich the board of supervisors is the

governing body or in which thmunicipality is located.
This appeal provision “is an elisive remedy” for persons seeking to appeal decisions of
municipal authoritiesPearl River Cty. Bd. of Superuis v. Miss. State Bd. of Edu289 So. 3d
301, 306 (Miss. 2020). The City, citif@heeks v. Smiti52 So. 3d 1215, 1217 (Miss. Ct. App.
2014), argues that because the notice of appeal exclusive remedy, all claims other than the

appeal itself must be sinissed. Doc. #11 at Mathews responds th#te City’'s argument is

inconsistent with the Missiggdi Supreme Court’'s holding iRalco Lime, Inc. v. Mayor and

4
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Aldermen of the City of Vicksbyr®36 So. 2d 711 (Miss. 2002). Doc. #14 at 8-9. The City replies
thatFalco, as interpreted by the Fifth CircuithdEC, Inc. v. Lowndes Cty. Bd. of Supervis@&9
F. App’x 331 (5th Cir. 2019), does not suppdiathews’ argument. Doc. #16 at 3.

1. Applicability of state law

Before addressing the partiesguments, it is important tdarify the impact of state law
on this litigation. Under #ndoctrine established Erie R.R. Co. v. Tompkin304 U.S. 64 (1938),
“federal courts sitting in divsity apply state substantive lamnd federal procedural law.”
Gasperini v. Ctr. for Humanities, Inc518 U.S. 415, 427 (1996). While tBeie doctrine was
established in diversity cases, “[t|&eie case and the Supreme Cadetisions following it apply
in federal question cases as well” when the dgolg cause of action is a state law claim.
Camacho v. Tex. Workforce Commd5 F.3d 407, 409 n.1 (5th Cir. 20063e Indep. Living Ctr.
of S. Cal., Inc. v. KenB09 F.3d 272, 283 (9th Cir. 2018) (aderal question case, holding that
“[blecause the [claim] is a atie-law cause of action, we loa& California law to determine
whether attorneys’ feesre available”).

When conducting akrie analysis, a court should first ask whether “a party has alleged a
direct conflict between the Federal Rules and state &l Plaintiffs v. All Defendant$645 F.3d
329, 333 (5th Cir. 2011). If such a conflict ikeged, the court must “determine whether, when
fairly construed, the scope of tfieederal] Rule is sufficiently broad to cause a direct collision
with the state law or, implicitly, to control the issue before the court, thereby leaving no room for
the operation of that law.Id. (cleaned up). If a cadlion exists, the court “must apply the Federal
Rule as long as that Rule is a valicteise of Congress’s lamaking authority.”Id.

If there is no applicable Federal Rule, “[tlhe secé&mig question is whéter the choice

between the state and federal [law] wod&termine the outcome of a litigationWeatherly v.
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Pershing, L.L.G.945 F.3d 915, 926 n.53 (5th Cir. 2019) (gtiotamarks omitted). “This inquiry
must be guided by the twin aims of th&ie rule: discouragement of forum-shopping and
avoidance of inequitable adnmstration of the laws.”Id. (quotation mark ontied). Under this
approach, a court should ask whettepplication of the [state ruleould] have so important an
effect upon the fortunes of one or both of thaydibts that failure to apply it would unfairly
discriminate against citizens tfie forum State, or be likely toause a plaintiff to choose the
federal court.”Gasperinj 518 U.S. at 428 (cleaned up).

As a third inquiry, a court should also, pursuanBiod v. Blue Ridge Rural Electric
Cooperative, InG.356 U.S. 525 (1958), balance whethergtage rule is “bound up” with a state
substantive rule and whether the federal rulans“essential characteristic of federal law.”
Weatherly 945 F.3d at 926 (quotation marks omitted).

2. Falco, Cheeks, and MEC

In Falco, the Mississippi Supreme Cawonsidered whether a plaintiff was entitled to a
de novo trial when it “filed both laill of exceptions [unde§ 11-51-75] and aordinary complaint”
regarding the sanmaecision. 836 So. 2d at 717. THaco court recognized thathere a plaintiff
seeks relief beyond the bill of esptions, allowing a deovo trial would permt a plaintiff to
“jettison the restrictions o8 11-51-75 simply by tacking onagihs against the individual
members of the municipal or county board, thaaverting a narrowly circumscribed appellate
proceeding into a full trial with all the bells and whistledd. at 720. Thus, th&alco court
reasoned:

Where the circuit court findbefore it a 8§ 11-51-75 appedhht “arises out of a

common nucleus of operativadt” with claims that woul ordinarily be resolved

by a trial de novo, the betterqmedure is to function fitsn its appellate capacity

and hear the § 11-51-75 appeal based on bhaf leixceptionsand then proceed

to the other claims (and tlewidence related to them) only if the resolution of the
appeal leaves them unresalvén this manner, the requirements of the statute are

6
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met, and the circuit court avoids being presented with extraneous material that

might compromise its duty to reach its appellate judgment solely on the bill of

exceptions before it.
Id. Based on this analysis, tRalco court found that the circuit cot erred in holding a de novo
trial on all claims.Id. at 720-21.

In Cheeksfour former members of the City Gfanton Utilities Commission filed a bill of
exceptions challenging the City’s decisiorrémove them from the Commission. 152 So. 3d at
1216. The former members also filed a “separataplaint ... for injunctie relief from the very
same board decision they had just appealédl.” The circuit court dismissed the separate action
for injunctive relief and the former members appealddat 1216-17. On appeal, the Mississippi
Court of Appeals affirmed the dismissal because “the Mississippi Supreme Court has been crystal
clear that parties aggrieved by a municipal bsagécision cannot go outside the statutory bill-
of-exceptions procedure and seetependent injunctive relief.1d. at 1216 (collecting cases).

In MEC, the Fifth Circuit consideretthe res judicata effect amsubsequent § 1983 action
of a decision in a § 11-51-75 appeal. 759 F. App’x at 337. At issue was whether the statutory
notice of appeal provided a fulhd fair opportunity to litigateld. TheMEC courtheld the § 11-
51-75 procedure satisfied the res gada requirement because, pursuamiaico, a plaintiff may
file a separate action beyond the bill of exceptamd then after completinge appellate process,
“present additional evidence on other claims if they remain unresole.dat 338.

3. Thenon-appeal claimsin thiscase

Exclusive remedy provisions are substantive #imekefore, must be applied to state law
causes of actionPodwall v. RobinsanNo. 2:16-cv-6088, 2016 WL 9342609, at *2 (C.D. Cal.
Oct. 20, 2016) (collecting cases). To the ex&dtl-51-75 would precludadditional state law

claims based on the challenged municipal action, this Court therefore must apply the exclusivity
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provision and dismisthe improper state law claims.

However, the United States Constitutionigpfemacy Clause “guarantees that state law
will not preempt or otherwise @de § 1983 causes of actionGronowski v. Spenced24 F.3d
285, 297 (2d Cir. 2005). State exclusivity prosis do not, therefore, preclude § 1983 religde
Rosa v. Cantrell705 F.2d 1208, 1221 (10th Cir. 1982) (“Téieple answer to the defendant’s
argument that Rosa’s acceptance of Work&smpensation bars any recovery under § 1983
because the state has pronounced workmen's contipentsabe an exclusive is that the state law
conflicts with the remedgrovided by 8§ 1983 and theosé it must be supersediexthis lawsuit.”).
Accordingly, even if § 11-51-75 represents the exclusive actiostdte lawclaims, it would not
justify dismissal of Matbws’ federal claimslid.

As explained above, 8§ 11-51-75 repents the exclusive remedy &ppealingdecisions
of a municipal board.Pearl River 289 So. 3d at 306. Howevarpne of the ited authority
supports the City’s position thatitigant pursuing a § 11-51-75 aggh may not assert independent
claims arising from the challengedaii@on. While it is true thatheeksupheld the dismissal of a
separate claim for injunctive refi it did so on the ihnited basis that a plaintiff proceeding under
§ 11-51-75 may not “seekdependent injunctesrelief.” 152So. 3d at 1216Cheekglid not hold
that a court should disiss claims fonon-injunctive relief. RatheFalco (as recognized BYIEC)
expressly contemplates that a plaintiff may pera@ 11-51-75 appeal along with separate claims
for compensatory damages, provided that a court hearing the claims resolve thébefgpeal

allowing discovery or trial on the other claimsSee Falcp836 So. 2d at 720. Accordingly,

! Generally, state rules governing stays are procedudaltiaerefore, are inappkble in federal courtSee Wolf v.
Geico Ins. Cq.682 F. Supp. 2d 197, 198 n.1 (D.R.l. 2010) (motion to stay discovery governed by federal law)
(collecting cases)ylason v. United State486 F. Supp. 2d 621, 625 (W.D. Tex. 2007) (declining to apply state law
stay provision). Accordingly, thBalco rule requiring that an @geal be decided before allowing other claims to
proceed likely would not apply in this case. Rather, the propriety of a stay of such claiohshaginot yet been
requested, would depend on consideration of the following five factors: “(1) the pritextests of the plaintiffs in

8
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because Mississippi law allows a party to bimiependent actions alongside a § 11-51-75 appeal,
dismissal of all Mathews’ non-appeaiims would be inappropriate.
B. Injunctive Relief

Mathews’ “Claim for Temporary Injunctionseeks “an immediate temporary injunction
against the City’s termination, allowing Krisgo back to work, like nornbauntil this matter can
be concluded.” Doc. #2 at 5. The City argues‘tkigsissippi law is clear that the only injunctive
relief available is thgpermitted as a component of the Plidiiis ‘exclusive remedy’ afforded by
Miss Code Ann. 8§ 11-51-75. Any injutiee relief sought by Plainfifas a separate claim outside
of his Notice of Appeal should therefore tenied.” Doc. #11 at 5. Mathews, citifrglco,
responds that he is #ted to seek a temporary injuimn under Mississippi Rule of Civil
Procedure 62, which governs stays of proceedmgsforce judgment. Doc. #14 at 7. The City
does not dispute that, under Misggsilaw, a litigant pursuing a B1-51-75 appeal is entitled to
seek a temporary stay of the decision under isBgspi Rule 62. Doc#16 at 7. However, it
argues:

Plaintiff's “Notice of Appeal” included a section titletl. Claim for Temporary

Injunction” that did not cite nor reference MR@R, nor did the allegations of that

Claim follow the language or requiremerdf MRCP 62. Rather, the allegations

followed the elements of common-law ungtions. It is apparent by form and

substance that plaintiff alledeand asserted a separate claim for injuctive [sic] relief

that, according téalco Lime MEC andCheeksmust be dismissed as improperly
included in a 11-51-75 Notice of Appeal.

proceeding expeditiously with the civil litigation as balanagdinst the prejudice to the plaintiffs if delayed; (2) the
private interests of and burden on the defendants; (3) thestagef the courts; (4) the interests of persons not parties
to the civil litigation; and (5) the public interestCox v. Morris No. 3:18-cv-30, 2019 WL 1601367, at *4 (N.D.
Miss. Apr. 15, 2019).

Even if theFalcorule applied, it would not preclude consideratiothaf merits of Mathews’ non-appeal claims here.
As quoted above, the rationale for #edcostay is to avoid subjecting a municipality to discovery and a de novo trial
when such procedures are unavailable in a § 11-51-75 appeal. Such considevatiohapply where, as here, a
defendant seeks disposition of the non-appkims based on the pleadings.

9
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The parties are correct on the relevant ldmjunctive relief related to a municipal board
decision is unavailable under Mississippi lakalco, 836 So. 2d at 716—1However, a litigant
proceeding under § 11-51-75 may seek a staheimunicipal decisionnder Mississippi Rule
62. Id.

As an initial matter, just as a state lammgat limit a plaintiff's alility to bring a § 1983
action, it “cannot limit the remedies available under § 19&3marco v. Sadike®52 F. Supp.
134, 142 (E.D.N.Y. 1996). Accordingly, state léimiting the availability of injunctive relief
would not impact the relief available based on Mats' federal claimsSee Bramlett v. Peterson
307 F. Supp. 1311, 1320 (M.D. Fla. 1969) (“Injunetielief under 42 U.S.C. § 1983 in federal
courts is not predicated upon, rexcluded by, ... relief proceduresder state law.”). However,
Mathews does not ground his request for injunctiliefra his federal clans. Rather, as argued
in his response, Mathews contends the teargomnjunctive relief ciim invokes a stay under
Mississippi Rule 62, as allowathder § 11-51-75. Thus, the onfsue is whether Mathews’
failure to specifically cite Mississippi Rule 62 pnedés the relief he seeks. This issue, which
implicates both federal pleading standards aeddlgquirements for injutive relief, depends on
federal law.See Genella v. Renaissance Medikb F. App’x 650, 652—-63 {5 Cir. 2004) (“While
this case originated in state court and wadsrlaemoved to federadourt ... pleadings must
nevertheless conform to fedé pleading requirements.’Jphn Paul Mitchell Sys. v. Quality King
Distribs., Inc, 106 F. Supp. 2d. 462, 478 (S.D.N.Y. 200QA[ithough federallaw determines
the standard for issuing [a pmainary] injunction, state law determines whether the state law cause
of action can support anjunction.”).

First, under federal law, a request for tengpprrestraining order or preliminary injunction

is a “form or [sic] relief, and na claim or a cause of actionNAS Elecs., Inc. v. Transtech Elecs.

10
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PTE Ltd, 262 F. Supp. 2d 134, 149 (S.D.N.Y. 2003). Acaagtyi, a plaintiff neecdhot specifically
include such request for relief in his complaif®eellA CHARLES ALAN WRIGHT & ARTHURR.
MILLER, FEDERAL PRACTICE AND PROCEDURES 2949 (3d ed. 2020) (“[Apreliminary injunction
may be granted upon a motion madébea formal coplaint is presented.”)lt follows that the
failure to invoke the basis forjimctive relief in a complaint auld not preclude such relief.

Furthermore, even if a plaintiff was requinedspecifically plead a request for injunctive
relief, judgment on th pleadings would still be inappnigte because the federal pleading
standards do not reme perfect statementsf legal theoriesjohnson v. City of Shelp§74 U.S.
10, 11 (2014), and because plaintiffs are entitlecladfy the basis fothe relief they seelsee,
e.g, Hindman v. Thompsorb57 F. Supp. 2d 1293, 1307 (N.D. 1&k2008). To the extent
Mathews has clarified the basig fus request for injunctive religfjudgment on the pleadings is
inappropriate.

C. Procedural Due Process

Ordinarily, “[t]o state a Foueenth Amendment due prosedaim under § 1983, a plaintiff
must first identify a protected life, liberty orgmerty interest and then prove that governmental
action resulted in a depritran of that interest."Morris v. Livingston 739 F.3d 740, 750 (5th Cir.
2014). However, in a procedural due process cldime, deprivation by state action ... is not in
itself unconstitutional; what is unconstitutional is the deprivation of such an intetlestit due
process of law Id. To satisfy the due process requirement, deprivation of a constitutionally
protected interest “must, at a minimum, be preddaly notice and an opportunity for the individual
to be heard.”ld. The notice must be “adequatdJnited States v. Berry95 F. App’x 229, 239
(5th Cir. 2019);see Jones v. La. Bd. of Supervisors of Univ. of La, 898.F.3d 231, 236 (5th

Cir. 2015).

11
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In his complaint, Mathews alleges that théyGiolated his procgural due process rights
when it “wrongfully terminated” m. Doc. #2 at 4. The City de@ot dispute that Mathews had
a property interest in sicontinued employmentSeeDoc. #11 at 8. Rathelt, argues that the
claim fails because Mathews “has not pled thdabked notice and the opportunity to be heard.”
Id. (emphasis omitted). Mathewssponds that “[g]uestions cmgrning the Defendant’s board
meeting should absolutely beont with the Defendant failing tapdate the recorth a timely
manner.” Doc. #14 at 11. Additaally, reciting facts not pleid his complaintMathews argues
that he was provided insuffamt notice of the hearindd. at 11-12.

Mathews’ first argument rests on the unplédgation that, in viation of 8 11-51-75, the
City failed to file a complete record of the meipal proceedings within ity days of the filing
of the notice of appeald. at 3—4. As a result of this allegidlure, Mathews contends that “[t]he
city has not shown that ANY HEARIG whatsoever transpired or h@uch meeting transpired.”
Id. at 4. However, the City fitkthe record of thenunicipal proceedings on July 17, 2019, just
nine days after Mathews filed his notice of appeal and well witt@rhirty-day limit provided by
the statute.SeeDoc. #7-4° Accordingly, Mathews’ argumemegarding the record is without
merit3

Turning to the merits of Mathews’ due proceksm, the Court begins by reiterating that
the Rule 12(c) inquiry is confine the pleadings anddicially noticeable facts. None of the
new allegations contained in Mathews’ respondewdhin either of these categories. Such

allegations, therefore, have no bearing on @igy’'s motion. The only question is whether

2 A court may take judicial notice that a document was fil8de In re Deepwater Horizp834 F.3d 434, 440 (5th
Cir. 2019).

3 Even if the City failed to file the record as a part of Mathews’ statutory appeal, suchnebbbve excused Mathews
from pleading a separate violation of procedural due process, as required by the federal rules.

12
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Mathews’ allegation that the v@ffor removal occurred “withoutmely notice” is sufficient to
state a procedural due process violation.

Conclusory assertions of insufficieptocedures do not state a clairBee Broussard v.
Lafayette-City Par. Consol. Goy'#5 F. Supp. 3d 553, 568 (W.D. La. 2014). Thus, where a
plaintiff “makes only the conclusory assertitmat the procedures were not meaningful” but
provides no other details of theopedures or notice afforded, apedural due process claim must
fail. 1d.; see Doe v. Va. Polytkuoic Inst. & State Uniy400 F. Supp. 3d 479, 502 (W.D. Va. 2019)
(allegation that the plaintiff was denied a “mawful opportunity to challenge the finding of
responsibility” was insufficient to stateaiin for procedural deiprocess violation)frackwell v.
Hampton No. 3:11-cv-00463-MO, 2011 WL 6935325, at *1 (D. Or. Dec. 29, 2011) (“While his
claim appears to be based on procedura gwcess, Mr. Trackwell alleges no specific
deficiencies with the stalking order proceeding Pere, because Mathews’ allegations regarding
the deficiency of niice are wholly conclsory and fail to state a @a, judgment orthe pleadings
is warranted on his prodaral due process claim.

D. Equal Protection

The Fourteenth Amendment’s Equal Protect@tlause provides that “[n]o state shall ...
deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend.
XIV, 8 1. A plaintiff asserting an Equal Protection Clause claim under § 1983 “must either allege
that (a) a state actortentionally discriminated against hiredause of membership in a protected
class, or (b) he has been intentionally treaté@raintly from others similarly situated and that
there is no rational basis for the difference in treatmef®iBson v. Tex. Dep't of Ins.—Div. of
Workers’ Comp.700 F.3d 227, 238 (5th Cir. 2012) (cleaned up).

In its motion, the City contends that Mathelwes failed to state agual protection claim

13
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because he “has not identified protected class of which he a member, nor has he pled
discriminatory intent.” Doc#11 at 10. Mathews responds tlia¢ complaint states a claim
because it pleads that his “termination was indead and arbitrary irthat he was treated
differently than other similarly $ted [sic] City of Booneville employed firefjhters and there is
no rational basis for the differencetneatment.” Doc. #14 at 13. @lCity replies that a “class of
one” equal protection theory isapplicable in the eployment context. Doc. #16 at 8-9. The
City is correct.

The law is clear that a “class-of-one theofyequal protection haso application in the
public employment context.” Engquist v. Or. Dep’t of Agric.553 U.S. 591, 607 (2008).
Accordingly, Mathews’ equal prettion claim, which redéis on a class-of-one theory regarding the
termination of his publiemployment, fails.

E. StateLaw Tort Claims

The City seeks dismissal of Mathews’ state tart claims on the arguments that the City
is entitled to discretionary immunity andathMathews failed tocomply with the notice
requirement of the Mississippi Tort Claims Act (“MTCA")Doc. #11 at 5. Mathews responds
that he complied with the MTCAotice requirement by servingetiNotice of Appeal on the City
Clerk and that the Citwas not “unduly burdened, or othereidisadvantaged, as a result of the
instant matter being termed d@ifently than an MTCA claim.’Doc. #14 at 10. Mathews does not
respond to the argument regarddigcretionary function immunity.

Generally, “[tthe MTCA is the exclusiveemedy against a governmental entity or

employee pursuant its specific terms.”Lefoldt ex rel. Natchez Redvled. Ctr. Liquidation Tr.

4 The City also raises a specific argument as to Mathstate law tort claim for wrongf termination. Because the
Court concludes that all of Mathews’ state claims musligraissed, it need not addréss claim-specific argument.
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v. Rentfrg 853 F.3d 750, 753 (5th Cir. 2017). The MTCAu#es that ninety de prior to filing
suit, a plaintiff must file a “notice of claimith the chief executive officer of the governmental
entity.” Miss. Code Ann. § 11-46-11(1). The chegkcutive officer for a omicipality is the city
clerk. Id. at 8 11-46-11(2)(a)(i). While@laintiff need not comply witlevery aspect of the notice
requirement, Mississippi law “gelires substantial compliancel’ee v. Mem’l Hosp. at Gulfpqrt
999 So. 2d 1263, 1266 (Miss. 2008). However, fimety-day notice requirement ... is a hard-
edged, mandatory rule which t@eurt strictly enforces.’'Univ. of Miss. Med. Ctr. v. Easterling
928 So. 2d 815, 820 (Miss. 2006) (quotation mark#ted). Because it is undisputed Mathews
failed to comply with the ninety-day notice requirement, his state law claims, which are
indisputably subject to tHdTCA, must be dismissedld.

Even if Mathews complied with the noticegterement, his claims, which are all based on
his allegedly wrongful terminationyould still be subject to disissal. Under the MTCA, “[a]
governmental entity and its employees acting withencourse and scopétheir employment or
duties shall not be liable for amjaim ... [bJased upon the exercise or performance or the failure
to exercise or perform a distanary function or duty.” Ms. Code Ann. 8 11-46-9(1)(d).
Because “[e]mployment decisions are discretionarylississippi,” tort claims premised on the
termination of an employee fall under tlieisemption and are subject to dismissaee Coleman
v. Miss. Dep’t of Marine ResNo. 1:16-cv-289, 2016 WL 5794772,*&6 (S.D. Miss. Oct. 4,
2016);Carr v. City of Yazoo CityNo. 5:10-cv-95, 2012 WL 1556501, at *2 (S.D. Miss. May 1,
2012).

F. Nature of Dismissal
“Generally, when deciding a ... Rule 12(wjotion, courts have sicretion whether to

dismiss with or whout prejudice.” Anwar v. Fairfield Greenwich Ltd118 F. Supp. 3d 591, 598
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(S.D.N.Y. 2015);see Waller v. Hanlgn922 F.3d 590, 603 (5th Ci019) (affirming 12(c)
dismissal without prejudice of sea of the plaintiffs’ claims)in re Great Lakes Dredge & Dock
Co, 624 F.3d 201, 209 (5th Cir. 201®ffirming 12(c) dismissal ith prejudice). Ordinarily,
dismissal without prejude is appropriate whenmaintiff's pleadings arénsufficient “[b]ut the
possibility remains that thewill be able to state such claims in the futur&aller, 922 F.3d at
603. The Court concludes that because the grwaédue process claimas dismissed based on
conclusory allegations, there is a possibility Mats would be able toake such a claim in the
future. However, because the dismissals ofetingal protection claimsnd state law tort claims
were based on substantive defects, susimidsals should be with prejudice.

Vv
Conclusion

The City’'s motion for judgmenon the pleadings [10] ISRANTED in Part and
DENIED in Part. The motion is GRANTED to the extentseeks dismissal of Mathews’ due
process claim, equal protection claim, and state law tort claims. The motion is DENIED in all
other respects. Mathews’ equal protectteim and his state law tort claims &&SM | SSED
with preudice. Mathews’ procedural due process claii$M | SSED without prejudice.

SO ORDERED, this 22nd day of May, 2020.

/s/'Debra M. Brown
UNITED STATESDISTRICT JUDGE
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