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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
DELTA DIVISION

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION PLAINTIFF

V. CASE NO. 2:10-CV-168
IPS INDUSTRIES, INC. d/b/a

SPECTRUM PLASTICS, INC. d/b/a
SPECTRUM BAGS, INC. DEFENDANT

MEMORANDUM OPINION

This cause comes before the court on plagties’ motions for summary judgment.
Spectrum Bags, Inc. (“Spectrum”) moves for summary judgment [104] on the Equal
Employment Opportunity Commission’s (“TH&ommission”) Title VII sexual harassment and
retaliation claims. The Comssion moves for partial summyajudgment [106] on various
affirmative defenses advanced by Spectrum. ktaeonsidered the parties’ submissions in this
matter, the court is prepared to rule.

On September 30, 2010, Plaintiff EEOC filedstlawsuit on behalf of four women based
on the alleged actions of a Spectrum employee, James Calhoun. The class now consists of five
women, Shequita Henderson, KesAnderson, Brittany Bedy Dana Murray, and Cynthia
Murphy, all temporary employees assigned to Spectrum’s distribution center in Southaven,
Mississippi during Calbun’s employment.

The Commission initiated this action on belailthese class members under Title VII of

the Civil Rights Act of 1964, anditle | of the Civil Rights Act of 1991, 42 U.S.C. 6 § 1981a.
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This action is authorized by 706(f)(1) and (3)Tafle VII and Section 102 of the Civil Rights
Act of 1991, 42 U.S.C. § 1981arhis court has federal question jurisdiction over the action
pursuant to 28 U.S.@.1331.

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT [104]

Spectrum is a global importer and wholesabérplastic disposable goods, including
printed bags for industrial applications and use in retail stores, restaurants, and supermarkets. In
2008 and 2009, Spectrum operated three distributioehwases located Berritos, California,
Edison, New Jersey, and Southaven, Mississippie @uthe fluctuating nature of its business,
Spectrum relies on temporary employees proviogdocal staffing companies to perform the
day-to-day operations in its iribution warehouses, includinigrk lift drivers, office help,
shipping and receiving clerkspé quality control personnel.

Upon hire, all Spectrum employees allegedly receive copies of the employee handbook
containing the Company’s anti-hasment policy. The Company alposts copies of its anti-
harassment policy in the breakoms of its corporateeadquarters andddiibution warehouses,
including the warehouse in Southaven, Mississip@iertain testimony in threcord reveals that
the 1-800 complaint number as well as the nusilbi@ Calhoun’s supervisors had been erased
and replaced with Mr. Calhoun’s phone numbetha Southaven warehouse. Spectrum also
provides sexual harassment instruction and tigito all new employees during their orientation
and to all employees company-wide every two gedrhe parties point to conflicting testimony
as to whether or not Calhoun received any swaming. Calhoun testdd that he did not
provide any such training to the class memberthis case because he assumed the staffing

companies would do so.



Spectrum employed James Calhoun as Warehouse Manager at its Southaven,
Mississippi distribution centdyetween August 18, 2008 and July 17, 2009. In that capacity, he
reported to Executive Vice President and Genglahager Robert Bailey, who in turn reported
to Spectrum President Ben Tran. Calhoun’sdabes included overseeing the general business
operations of shipping and receiving in the $auen warehouse. Calhoun had the authority to
request temporary employees to perform varitasks at the warehouse from two temporary
staffing companies, Working Solutions and Sefstetffing. The parties gpute his authority to
hire, fire, suspend, or formally disciplireny Spectrum employees. Calhoun was suspended
without pay on June 26, 2009, pendoampletion of an investigationto the allegaons in this
matter. Spectrum made the decision to teate Calhoun for viokng its sexual harassment
policy, effective July 17, 2009.

Shequita Henderson began working for Select Staffing in December 2007. Select
Staffing assigned Henderson to Spectrum’s Southaxggehouse as a quglitontrol clerk from
May 12, 2009 to June 9, 2009. Though Hendersoeived paperwork containing Spectrum’s
sexual harassment policy, she did not know wheBpectrum had such a policy and never saw
Spectrum’s bulletins displaying the policy.

Henderson testified to the following inciderdf alleged harassment: (1) Calhoun offered
to take her out for drinks five to ten timg8) Calhoun pushed his stomach against her back as
he passed between her and a table; (3) wHemderson returned from lunch with an upset
stomach, Calhoun raised her shirt, rubbed &®mach, and asked if she was pregnant.
Henderson declined each of Calhoun’s alleged inwgitatfor drinks but never told him to stop or
that his actions were unwelcome because she contends that Calhoun changed women’s

assignments or sent them home when they turned him down. Henderson ultimately reported
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Calhoun’s behavior to Select Staffing. The next day, Calhoun allegedly filed a Personnel Action
Form terminating Henderson’s employment.

Keisha Anderson began working for Sel&taffing in May 2009. Calhoun interviewed
Anderson, and Select Staffing assigned her t&thehaven warehouse aguality control clerk
from May 12, 2009 to June 10, 2009. Spectruovigied her with documentation containing
Spectrum’s sexual harassment policy. Andersstified to having ndknowledge of the policy
or bulletins containinghe policy. Anderson alleges thdléaving instances of harassment: (1)
Calhoun called her beautiful twice; (2) he askeddw for drinks once(3) Calhoun participated
in sexual joking with other fentm employees near Anderson) (# called her cell phone on a
Friday night; (5) he asked for a hug; (6) he calledinto his office and asked for some lip gloss
from her lips; (7) and he scratched her legadérson voluntarily left the company because she
was uncomfortable working for Calhoun. She did catplain to anyone at Spectrum at any
time. She did complain to someone at Select Staffing after her assignment had ended.

Brittany Beard initially met Calhoun while working at Radio Shack. Calhoun referred
her to Working Solutions, where she began waykn November, 2008.Calhoun interviewed
and hired her to work in the Southavenr&®use from November 12, 2008 to December 1,
2008, and again from April 1, 2009 to June 2009. Beard remembers seeing the bulletin
detailing the sexual harassment policy, but sheeneead the entire ptisg. Beard alleges
several instances of harassmamiuding: (1) when she askddr work assignments, Calhoun
responded “maybe he just l&kdooking at [her].”; (2) Caoun invited her on two business-
related outings; (3) he called her “beautiful”,afly”, and “baby girl” at work and in text
messages that read, “come kick it with me,” “wiee biz, baby girl,” “vihat's up baby girl,” and

“come on I'll rub you.”; (4) Calhoun engaged in opgexual conversations with other employees
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regarding the size of his penis; (5) he made gen@hysical contact such as patting her leg or
rubbing her arm during conversation; (6) hecdssed his extramarital affairs with Beard.

Beard requested a second opportunity takwat Spectrum de#p enduring alleged
sexual harassment during her first assignmerSpgctrum. During her second assignment,
Calhoun allegedly told variousuck drivers at the warehouseatiBeard was jealous of other
women who came to see Calhoun at the warehoBsard allegedly confronted Calhoun about
these jokes because it insinuated an improgationship between Calhoun and Beard.

Beard and a friend once atteadda party at Calhoun’s houst#ere only one other person
was present. Beard quickly left when she realithat the gathering at Calhoun’s house was not
a party. Calhoun allegedly called her after shedefi told her he was upset with her. She
contends that he expsegd his disappointment again the nday at work and assigned her to
apparently less desirable work “on the lin®eard further testifiethat Calhoun reached around
from behind Beard sitting at her desk to ghex a hug and that he slapped her behind multiple
times with his hand. Beard did not reportwork at Spectrum or call in on June 11, 2009.
Calhoun asked her shortly thereafter if she watdedeturn. She told m that she wanted to
return and asked him to stop touching her because it made her uncomfortable.

Calhoun terminated her employment shordfter this exchangellegedly due to
attendance issues. Burns, a Working Solutemployee, called Beard to end her assignment
June 12, 2009. During this conversation, Beard complained of sexual harassment. Four days
later, Burns called Spectrum’s Vice President of Operations, Robert Bailey, to inform him of
Beard’s sexual harassment complaint againghdCem. Beard filed a charge of discrimination

with the EEOC the next day, June 17, 2009. Spectrum received a copy on June 23, 2009.



Dana Murray worked in the Southaven warese through Working Solutions from July
2008 to April 30, 2009. Murray testified to segivarious bulletins around the warehouse and
being uncertain as to whether not they contained theexual harassment policy. Murray
alleges several instances of harassmentCélhoun reached from betu her and wrapped his
arms around her waist; (2) when she declined these advances and told him to stop, Calhoun
allegedly laughed and called her a chicken; (3asileed her explicit personal questions about her
sex life with her husband on a daily basis and ladgtigen she told him that it was “none of his
damn business”; (4) he showed Bexually explicit videos on $ipersonal laptop, which Murray
told Calhoun were “gross”, in response toiethCalhoun laughed and calléer a chicken; (5)
he showed her a picture of a man’s penis akeédser if she liked it; (6) he asked Cynthia
Murphy if she liked “big chocolat dick” within earshobf Murray; (7) he kissed her on the
cheek while she was sitting at her desk; (8) he allegedly rubbed the top of her leg while she was
sitting at her desk and laughed at her when shéhtoldo take his hand off and not to touch her;
(9) he slapped her behind sevenales throughout her employment.

Murray complained to Working Solutions rebruary 2009 because “it kept getting
worse.” After lodging this complaint, the tching stopped for a few weeks before resuming.
On April 30, 2009, Murray took medical leave. iay alleges that when she met with Calhoun
to discuss her return to work, he touched het @ied to rub her leg. Murray left the meeting
immediately. She contends that shortly thereaffalhoun sent her a text message telling her
that corporate had decided that she wawltlbe allowed to return to work.

Although Murray admits to knowing that slweuld have filed an EEOC charge or

contacted someone at Spectrum while she was at work, she did not formally complain until after



her assignment ended because she “neededhér Murray filed an EEOC charge on June 22,
2009. Spectrum received apy one week later.

Cynthia Murphy began working at the Sloawven warehouse through Working Solutions
in July 2008. Murphy testiftethat Spectrum showed her a cabyts sexual harassment policy
when she started her assignment. She rememdeeing the complaint procedure for sexual
harassment posted throughout bhugélding. Murphy allges several instance$ harassment: (1)
Calhoun disclosed explicit details bfs sex life and asked the sawfeher; (2) he engaged in
open conversations about the size of his pdBjshe showed her dideshow of women with
whom he had been having extramarital affajdy; Calhoun allegedly eyed Murhpy’s genitalia
while making a gesture with his tongue, a gestMurphy interpreted &alhoun offering to do
things beneficial to heemployment in exchange for oral s€%) he once toldher that he would
be in the warehouse by himself and that shédcoome by when everyone else was gone.

Murphy testified that she repod@lleged sexual advances on behalf of herself as well as
her co-workers to Calhoun earlg his short tenure at SpectrumShe later complained to
Spectrum Vice President Bailey in January dorbary of 2009. Murphy reported that she felt
that her hours were being cut because she would not “role play with Mr. Calhoun.” Bailey
denies that Murphy reported IBaun’s alleged sexual indiscreti. Murphy also testified that
she reported Calhoun’s behavior to Bill Burns &mgjela Beach at Working Solutions when her
assignment ended because she believed that her complaints to Bailey and Calhoun were the
reason for her termination. Spectrum counteas kier assignment ended because the hours of
her full-time job conflicted with the time sheeded to report to work at Spectrum.

Defendant Spectrum has moved for summadgment, arguing that the EEOC is unable

to establish a prima facie case for each alassber because Calhoun’s alleged conduct was not
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SO severe or pervasive thiataltered a term ocondition of employment Spectrum further
contends that thé&aragher/Ellerth affirmative defense forecloseabe Commission’s claims.
Specifically, Spectrum argues thaettlass members failed to talke@asonable steps to report the
alleged harassment and thateSpum took prompt remediaction once it had notice of a
complaint. The EEOC opposes summary judgnemgiiing that Calhoun subjected the class to
actionable harassment under thelitytaf the circumstances.

Rule 56 permits summary judgment where thevant shows that there is no genuine
dispute as to any material factdathat the movant is entitled fodgment as a matter of law.
Fed. R. Civ. P. 56(a). “Alispute about a material fact is fgene’ if the evidence is such that a
reasonable jury could return ardet for the non-moving party.’Burfield v. Brown, Moore &
Flint, Inc., 51 F.3d 583, 588 ESCir. 1995). When ruling oa summary judgment motion, the
court must construe the facts in the light miastorable to the nonmoving party and “refrain
from making credibility determinans or weighing the evidenceCoury v. Moss529 F.3d 579,
584 (5th Cir. 2008). The nonmoving partynoat rely on metaphysical doubt, conclusive
allegations, or unsubstantiated ageed but rather must show thttere is an actual controversy
warranting trial. Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (internal citations
omitted).

The parties’ first point of contention is wher these claims should be considered in the
aggregate, or whether the EEOC must malkwima facie showing for each individual class
member. The EEOC instituted this action purstiasiection 706(f), which authorizes the EEOC
to bring suit against a private ptayer on behalf of an individugerson or persons aggrieved by
the employer’s unlawful employment practice$2 U.S.C. § 2000e-5(f). “Section 706... is

addressed to vindication ahdividual instances of emgyment discrimination.” Equal
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Employment Opportunity Commission v. Continental Oil52®. F.2d 884, 887 (11Cir. 1977).
In bringing a 706 action, “it is amatic that the EEOC stands time shoes of those aggrieved
persons in the sense that it must prove all ef@alements of their sexual harassment claims to
obtain individual relief for them.E.E.O.C. v. CRST Van Expeditéac. 611 F. Supp. 2d 918,
929 (N. D. lowa, 2009). “§ 706... requires individuatizproof of every element of each claim.
In particular, the hostile work environment claimidl not be considered in the aggregate. Each
claimant will be required to satisfy eachemlent of the claim, tluding severity or
pervasiveness, based orithindividual experience.”EEOC v. O’Reilly Automotive In010
WL 5391183, *5 (S.D. Tex. 2010). This court adofiiss precedent from sister circuits in
undertaking to analyze eaclass member’s claim individually.
A. Title VII Discrimination

Under Title VII of the Civil Rights Act ofL964, “it shall be an unlawful employment
practice for an employer... to discriminate aagst any individual with respect to his
compensation, terms, conditions, or privilegesoiployment because of... sex.” 42 U.S.C. §
2000e-2(a)(1). “In order to be actionable undeti¢TVII], a sexually obgctionable environment
must be both objectively and subjectively offensive, one that a reasonable person would find
hostile or abusive, and oneaththe victim in fact dl perceive to be so.Faragher v. City of
Boca Raton524 U.S. 775, 787 (1998). The Supreme Court has “directed courts to determine
whether an environment is sufficiently hostde abusive by looking at all the circumstances
including the frequency of the discriminatocpnduct; its severity; wdther it is physically
threatening or humiliating, or a mere offensive natbee; and whether it unreasonably interferes

with an employee's work performancdd. at 787-788.



Under Fifth Circuit precedent, to estahli® prima facie case for supervisor sexual
harassment, the plaintiff mustgwe: (1) she belnys to a protected grou(®) she was subjected
to unwelcome harassment; (3) the harassmentbaseasd on sex; and (4) the harassment was so
severeor pervasive that it altered a teiwn condition of employmentWatts v. Kroger C9.170
F. 3d 505, 509 (& Cir. 1999)(emphasis added). For pugmsf this motion, the parties agree
that the EEOC has satisfied the firsteelements of this requisite showing.

“The determination of whether alleged conduct is sufficiently semepervasive is not
an exact science...."Gibson v. Potter264 Fed.Appx. 397, 400, 2008 WL 27630%' (Gir.
2008). “When the workplace is permeated withbcdminatory intimidation, ridicule, and insult
that is sufficiently severe or pervasive to rllee conditions of theictim's employment and
create an abusive working environment, Title VII is violatetiarris v. Forklift Systems, Inc.
510 U.S. 17, 21 (1993).

The parties have done an exemplary job acplg before the court a plethora of case law
that supports their positions dhe contested fourth elemeot the Commission’s prima facie
showing. The court has rigorously reviewed and applied this precedent to the allegations in this
case. Suffice it to say, the instant action is uaiguch that this coushould make its own “fact-
sensitive determination”. Sdadest v. Freeman Decorating, Int64 F.3d 258, 264 {5Cir.
1999). Specifically, the court finds that thenfmrary nature of James Calhoun and the class
members’ employment distinguishes this casenfexisting precedent. For example, Spectrum
cites Shepard in which the Fifth Circuit found no aohable sexual harassment where a
supervisor made several inappropriate commesitsulated looking under plaintiff's dress and
commented that she had “big thighs” and that “yelbows are the samelooas [her] nipples,”;

touched her arm on several occasions; rubbedhwmirlder down to her wrist; and patted his lap
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while saying “here’s your seat” numerous timgkepherd v. Comptroller of Public Accounts of
State of Texas68 F.3d 871 (B Cir. 1999). Shepardinvolved an employment period of two
years, a factor that did not escape Fifth Circul’s considerationld. The allegations in this
case occurred, in most instances, within empleyt periods of a few months or less. The
decision inShepardvould have likely turnedut differently had the alleged harassment occurred
within such a period. Therefore, the dowvill analyze each claim considering “all the
circumstances”, including the temporary nature of the employment in question.

Henderson worked for Spectrum for less tlose month between May 12 and June 9,
2009. Within this period, Calhouallegedly asked her out for drinks five to ten times, rubbed
her stomach under her shirt to ask if she wagmant, and once rubbed lHtomach against her
as he passed between her and a nearby t&ilen Henderson’s short goyment as well as
her observation that Calhoun would either ternara@atchange women'’s assignments for turning
down his frequent invitations, tleurt determines that a reasormatler of fact could conclude
that these circumstances congé pervasive, if not alssevere, conduct that altered the
conditions of her employmenhd created an abusiveorking environment. Summary judgment
is DENIED on this claim.

Keisha Anderson also worked for Spectrum l&ss than a month. However, the court
does not find her allegations to be sufficiently seva pervasive as a mattef law. The court
notes that her most severe allegations, that Qallasked for lip gloss off of her lips and that he
once scratched her leg, are at worst stranges@pldomoric. Howevescratching one’s leg does
not rise to the level of severity inherent unwanted touching in more intimate areas. See
Harvill v. Westward Communications, L.L.&33 F.3d 428, 435 -436'{&Cir. 2005). Similarly,

asking for lip gloss does not evince severe sekashssment. Having determined that these
11



allegations are not severe, theudodoes not find the frequency of her allegations to justify a
finding of pervasiveness that would atone for this lack of severity. eldrer the Commission
cannot maintain a hostile work environmentirolaon her behalf as a matter of law. Summary
judgment is GRANTED in this regard.

Brittany Beard worked at Spectrum on two gasients, both of which lasted nearly two
months. The court, in denying summary judgtmem Beard’s claim, notes that many of her
allegations are directly tied to her employmanid opportunity for advancement. The Fifth
Circuit has noted that hostile work environmelaims are designed to “level the playing field
for women who work by preventing others frampairing their ability to compete on an equal
basis with men.”DeAngelis v. El PasMun. Police Officers Ass'n51 F.3d 591, 593 {5Cir.
1995).

When Beard asked for her assignmenthGah allegedly responded, aybe [I] just like
looking at [you].” Calhoun allegedly twice exgzsed his disappointment in her for leaving a
party at his house, shortly after which he changer assignment to less desirable work. He
terminated her employment shortly after she rafuseeturn to work umlss he stopped touching
her. Thus, Beard’s employment at every tagemed to be in some way contingent on her
receptiveness to Calhoun’s advances. In lighthefaforementioned allegations, the court finds
that Calhoun destroyed Beard’s opportunity &mvancement and impaired Beard’s ability to
compete on an equal basis with men becausbeofsex. Therefore, the nature of these
allegations lends itself to being particlyesevere, if not @o pervasive.

Assuming,arguendo that these facts are insufficientdoeate a genuine dispute of fact,

the frequency of Calhoun’s afled texts and unwanted physiadvances coupled with the
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aforementioned allegations woullioav a reasonable trier of fatd conclude that a hostile work
environment existed at Spectrum. Summnjadgment is DENIED on this claim.

Murray worked for Spectrum for nearlyyaar between July 2008 and April 30, 2009.
Calhoun allegedly laughed at Murray and caled a chicken on several occasions when she
protested Calhoun’s behaviorCalhoun allegedly slapped May’s behind “several times”
during her employment. After Murray took meali leave, Calhoun apparently began rubbing
her leg in an April 30 meeting in which they discussed her return to work.

The court finds that these allegations possinailar issue of facfpresent in Beard’'s
allegations. In particular, the court is oktbpinion that when a supervisor makes unwanted
physical advances on an employee during atimgeaffecting her terms of employment, a
genuine issue of material factigts with regard tdhe severity of the conduct. This occurrence
coupled with her other allegationseates a genuine issabematerial fact withregard to both the
severity and pervasiveness of Calhoun’s dumt towards Murray. Summary judgment is
DENIED on this claim.

Cynthia Murphy worked for Calhoun for sy seven months. Calhoun’s alleged
behavior towards Cynthia Murphg highly explicit and inappropriate. The court is aware that
Calhoun’s alleged comments may not be in ahthemselves actiobée under a hostile work
environment claim. However, Ms. Murphylemes that Calhoun cut her hours due to her
unwillingness to “role play” with Calhoun, and ttsdte interpreted one of Calhoun’s gestures as
an offer to make beneficial employment decisiforsher in exchange for oral sex. Normally,
the court would consider such assertions stapdilone to be unsubstaied such that they
should be disregarded for purposes of a motion for summary judgment. However, the court does

not find them unsubstantiated in light of the numbiesexually explicit comments and gestures
13



directed toward her. Therefortie court finds these assertionsfa€t to be severe such that
summary judgment is inapprogte on Murphy’s claim.
B. Faragher Ellerth Affirmative Defense

Spectrum asserts an affirmative defense pursudraragherandEllerth, comprised of
two elements: (a) that the employer exercissgbonable care to prevent and correct promptly
any sexually harassing behaviordaip) that the plaintiff emplae unreasonably failed to take
advantage of any preventive or corrective opputies provided by the employer or to avoid
harm otherwise.Faragher v. City of Boca Ratp®24 U.S. 775, 778 (1998). Spectrum asserts
that its promulgated harassment policy is enough to satisfy the first prong. While precedent
suggests that such a policy is a substantialideretion in determining whether the defendant
exercised reasonable care geeventsuch behavior, there is argene dispute of fact that
suggests that Spectrum may not have prongattyectedsuch behavior. Sdearagher, 524 U.S.
at 745;Casiano v. AT&T Corp213 F.3d 278, 286 {5Cir. 2000).

This affirmative defense fails on each cldiwn purposes of this motion due to Murphy’s
testimony that she reported, on biélud the class members and herself, Calhoun’s behavior to
Vice President Bailey in January or Februaf2009. A reasonable jury might accept Murphy’s
testimony, and, in doing so, reasonably concluag the four or fivemonth lapse between
Murphy’s complaint and Calhoun’s suspension wasanogxercise of reasonable care to correct
the behavior, notwithstanding Bailey’s denial tMairphy ever complained. Therefore, having
noted a genuine dispute of fact on the first eleréthis defense, the court declines to engage
in further analysis under the secqmdng in denying summary judgment.

C. TITLE VIl RETALIATION

14



The EEOC has brought two claims of retabation behalf of Beard and Murphy. The
Commission contends that terminating a tempoeanployee is an adverse employment action.
It maintains that Beard engaged in prteecactivity when she opposed Calhoun’s alleged
harassment, and that the timialpne can be evidence of causati With regard to Murphy, the
EEOC asserts that she engaged in protected activity when she allegedly complained to Bailey in
February, 2009. Spectrum argues that an iddalis termination from a temporary position is
not an adverse employment actiamd that “it would be a frustiag expansion of the law... if
an entity were essentially required to makemporary worker a permanent employee merely
because they lodged a complaintadcrimination or harassment.”

Title VIl provides, “It shall be an unlawfiemployment practice for an employer to
discriminate against any of his employeesbecause he has opposed any practice made an
unlawful employment practice byighsubchapter, or because Ies made a charge, testified,
assisted, or participated in any manner inirarestigation, proceeding, or hearing under this
subchapter.” 42 U.S.C.A. § 2000e-3. To bkt a prima facie casef retaliation in an
opposition case, one in which the plaintiff doest allege discrimination following a formal
charge, the plaintiff must show that: (1) she pgoéted in activity protected by Title VII; (2) her
employer took an adverse employment actionreggaiim; and (3) a causal connection exists
between the protected activitpcdithe adverse employment actidcCoy v. City of Shreveport
492 F.3d 551, 556 -557'(KCir. 2007). If the plaintiff estdishes a prima facie case, the burden
then shifts to the defendant to articulate a legitimate, non-retaliatory reason for the adverse
employment actionld. If the employer meets its burdehproduction, the plaintiff then bears
the ultimate burden of proving that the employgreffered reason is natue but instead is a

pretext for the real... taliatory purposeld.
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An employee has engaged in protected activishe has opposed any practice made an
unlawful employment practice under 42 U.S&.2000e-3(a). To safis this “opposition
requirement”, the plaintiff need not show that ginactice was in fact unlawful, but only that she
had a reasonable belief that the employer was engaged in unlawful employment praatiess.

v. Baylor Richardson Medical Centet76 F.3d 337, 348 I(‘S)Cir. 2007). The Fifth Circuit has
stated, in essence, that there is “no authdatythe proposition that rejecting sexual advances
constitutes a protected activity for purposés retaliation claim under Title VII."LeMaire v.
Louisiana Dept. of Transp. and Developmed80 F.3d 383, 389 {5Cir. 2007). However,
informal complaints may suffice so long #®y concern some violation of lawHagan v.
Echostar Satellite, L.L.C529 F.3d 617, 626 F(SCir. 2008).

Beard did not formally report any allegegxual harassment to Spectrum, Working
Solutions, or the EEOC until after her assignment at Spectrum ended. However, she informally
confronted Calhoun aboutshalleged insinuations that he aBdard were in a relationship; she
told Calhoun not to touch her again after reached around from behind her; and she told
Calhoun that she would only return to workhé stopped touching herfThe court finds these
activities to be more than mere rejections suel tiey fall within TitleVIl's purview. Taking
Beard's allegations as true,ethcourt further determines thahe reasonably believed that
Calhoun’s behavior was unlawful herefore, Beard engatdjen protected activity.

Similarly, Murphy told Calhoun to discontingertain behavior, and she later complained
to him about his conduct on behalf of hersamtid her co-workers. $halso complained to
Working Solutions officials shortly before hassignment ended. Therefore, Murphy also

satisfies the first prong of her prima facie case.
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Turning now to the second prong, adeersmployment actionthe court rejects
Spectrum’s argument that terminating a temporary employee is not an adverse employment
action. “It is beyond dispute that a termination constitutes an adverse employment action.”
Pegram v. Honeywell, Inc361 F.3d 272, 282 -283"5Cir. 2004). Temporary employment is
an important thread in theldac of our economy, not a licea to trample roughshod on Title
VII's protections. This reasoning does nothingtggest that an employer will have to promote
a temporary employee because he or she lodged a complaint of harassment. The court simply
holds that an employer may n@rminatesuch employment on accduof same. Therefore,
since Calhoun terminated Beaand Murphy, both have establsi the second prong of their
prima facie case.

With regard to the third element, cation, “Close timing between an employee's
protected activity and an adverse action agires] may provide the esal connection required
to make out grima faciecase of retaliation However, once the employer offers a legitimate,
nondiscriminatory reason that explains bothdbgerse action and the timing, the plaintiff must
offer some evidence from which the jury mafer that retaliation was the real motive.”
Swanson v. General Services Admib0 F.3d 1180, 1188{5Cir. 1997). However, “in order to
establish the causation prong ofedaliation claim, the empl@g should demonstrate that the
employer knew about the employee’s protected activityldnning v. Chevron Chemical Co.,
LLC, 332 F.3d 874, 883 {ECir. 2003).

Calhoun terminated Beard’s assignment alnmastediately following her protest against
his unwanted advances. An inference of caosas thus established. Spectrum has advanced a
non-discriminatory reason, attenden for her termination. Therefore, in order to survive

summary judgment, the Commissimust now present some evidence from which a reasonable
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juror could infer that this reason was a pretext for retaliation. It appears that Calhoun intended
for Beard to return to the company after hedioal leave. A reasonabjuror could conclude

that this proffered reason isgpextual in light of Calhoun’s abpt decision to terminate Beard
immediately following an apparent intent tontiaue her employment. Summary judgment is
DENIED on Beard’s retaliation claim.

The company ended Murphy’s agsment shortly after she emlained to Vice President
Bailey. The court has found no proof in the mecto indicate that Calhoun knew about this
protected activity. ThereforéMurphy’s claim cannot withstand summary judgment based on
this activity. She also asserts that she comgthuiirectly to Calhoun on behalf of herself and
others within approximately six weeks bfr. Calhoun’s employmenbeginning in August,
2008. Murphy’s assignment ended on Febridry2009. The temporal proximity required to
give rise to an inference afausation must be “very close’Clark County School Dist. v.
Breeden532 U.S. 268, 273 (2001). The Court notest three and four month periods between
the protected activity and the adse employment action are insuféait for such an inference to
arise.ld. Therefore, Murphy’s termination having oc@d, at minimum, fie months following
this protected activity, her ret@ion claim has no support inishregard. Finding no other
grounds on which to infer the requisite elementanisation, the court determines that summary
judgment is GRANTED on the Commission’s teaon clam brought on behalf of Murphy.

The Equal Employment Opportunity Commission’s Motion for Partial Summary
Judgment on Defendant’s Affirmative Defenses [106]

The Commission moves for partial summary judgment on the following issues raised by
Defendant in its Answer to the Complaint:

(1) First Affirmative Defense — Plaintiff has not properly carried out its
responsibilities precedent to bringing this action, including, without limitation,
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®3)

(4)
®)

(6)

(@)
(8)

©)

providing Defendant with reasonable notice of the claims alleged in the lawsuit,
reasonably investigating the claims alleged in the lawsuit, and making
reasonable efforts to conciliate the claims in the lawsuit.

Second Affirmative Defense — All administrative prerequisites to bringing suit,
including Plaintiff's obligation to engage in good faith conciliation before filing
suit, have not been met by Plaintiff.

Third Affirmative Defense — Plaintiff’'s harassment claims are barred because
Defendant exercised reasonable care to prevent and promptly correct any
harassing behavior, Charging Parties and purported class members
unreasonably failed to take advantage of preventative or corrective
opportunities provided by Defendant or to otherwise avoid harm, and thus
Defendant is entitled to the affirmative defense recognized by the United States
Supreme Court iBurlington Indus., Inc. v. Ellerth524 U.S. 742 (1998) and
Faragher v. City of Boca Ratps24 U.S. 775 (1998).

Sixth Affirmative Defense — Some or all of Plaintiff’'s claims are barred because
appropriate administrative remedies have not been properly and fully exhausted.
Seventh Affirmative Defense — The injuries and damages allegedly sustained by
the Charging Parties and other purported class members, if any, may have been
caused or contributed to by the conduct of third parties for whom Defendant is
not responsible.

Ninth Affirmative Defense — Any award of punitive damages, as requested by
Plaintiff, would violate the constitution dhe United States of America. While
denying that Plaintiff is entitled to punitive damages, Defendant affirmatively
pleads that an award of punitive damages in an amount in excess of that
proportion permitted by the laws of the United States would violate the Due
Process protections of the U.S. Cimson. Further, Mississippi laws and
procedures governing punitive damages are violative of the 6th Amendment,
8th Amendment, the Due Process and Equal Protection [sic] clause of the 14th
Amendment, and other provisions, of the United States Constitution in Article
lll, Section 14 and other provisions of the Constitution of the State of
Mississippi.

Eleventh Affirmative Defense — Defendant pleads all applicable statutes of
limitations.

Twelfth Affirmative Defense — To the extent the Complaint asserts or attempts
to assert claims under Title VII other than those asserted in a timely charge of
discrimination, such claims cannot be maintained.

Thirteenth Affirmative Defense — There was no tangible employment action as
to some or all of the individuals identified in the Complaint.

(10) Fourteenth Affirmative Defense — Because Defendant has not yet had an

opportunity to conduct any discovery in this matter, and so as to not waive any
other applicable affirmative defenses¢ &@th in Rules 8(c) and 12(b), Federal
Rules of Civil Procedure, which may be shown to apply by future discovery, all
defenses set forth in Rules 8(c) and 12(b) are incorporated herein by reference.

(11) Fifteenth Affirmative Defense — Defendant reserves the right to assert further

affirmative defenses as they become evident through discovery or investigation.
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In the interest of brevity, the court will ggent relevant factual background throughout its
analysis of these numerous claims.

Turning now to the first and second affative defenses, the Consgion asserts that it
has fulfilled all conditions precedent in this caseluding good faith reconciliation. Prior to
bringing suit, the Commission is requiredsatisfy numerous conditions, including good faith
conciliation. See 42 U.S.C. Z00e-5(f)(1). In evaluating vether the EEOC has adequately
fulfilled this statutory requirement, the fundamental question is the reasonableness and
responsiveness of the EEOC's cactdunder all the circumstancdsEOC v. Klingler Electric
Corp.,, 636 F.2d 104, 107 (5th Cir. 1981). In orderthg commission to engage in good faith
conciliation efforts, this counpreviously determined that, “lthe present action, it is clear the
EEOC did not make a good-faith attempt at conciliation.” See Doc. [13]. The court, in framing
this issue most favorably to the non-movant, determines that such an order does not necessarily
give the Commission a clean slate on which ¢otest this affirmative defense. The court
determines that this initial fare alone creates a genuine mlige of fact as to whether the
Commission’s conduct was reasonable underttadl circumstances. Therefore, summary
judgment is DENIED on this affirmative defense.

Spectrum asserts as its sixth and elevatdfenses that the class members did not
adequately exhaust administrative remedies andthieastatutes of limitations had run prior to
the Commission filing suit. The Commissioouaters that the statutes of limitations and
exhaustion of administrative remedies do ngilgpo commission enforcement actions. While
the court finds no authority tsuggest that the class mesnd or the Commission must
individually exhaust adinistrative remedies in this casthe Commission has its own set of

prerequisite burdens on which theuct has denied summary judgmesuipra The limitations
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defense requires an analysigconjunction with the péies’ next point of contention, Spectrum’s
twelfth affirmative defense on which the pastigispute the applicability of the so-called
“Single-Filing Rule”.

Spectrum argues that those class membersdidhoot file a charge of discrimination
may not “piggyback” under the silggfiling rule onthe claims of the two women, Beard and
Murphy, who did file a timely charge. Three cdrmmhs must be satisfied before a plaintiff may
invoke the single filing rule: (1jhe plaintiff must be similayl situated to the person who
actually filed the EEOC charge;)(the charge must have provided some notice of the collective
or class-wide nature of the charge; (3) thdividual who filed the EEOC charge must actually
file a suit that the piggybacking plaintiff may joirRrice v. Choctaw Glove & Safety Co., Inc.
459 F.3d 595, 599 {5Cir. 2006). On the one contested element in this regard, Spectrum asserts
that, “The EEOC’s motion fails because it off@o evidence... that M8Murphy, Ms. Anderson,
and Ms. Henderson are all similarly situated such that they may avail themselves of a charge
filed by Ms. Beard or Ms. Murray.” While thEommission did not spdially address this
element beyond conclusory assertions in tleamt motion for summary judgment, the court
finds, sua spontethat this element is markedly satisfied. All but one of the class members were
a quality control clerk. Murray vgaan office clerk. All of the class members allege similar acts
of indiscretion during theiremployment under Calhoun dhe Southaven, MS Spectrum
warehouse. Therefore, theast members are similarly situated and the remaining class
members may piggyback off of Beard and Murrathéy filed a timely charge with the EEOC.

“In order to sustain a Title Viclaim of sexual harassmentphintiff must file a charge
of discrimination with the EEOC within 180 dag&the alleged unlawful employment practice.”

Waltman v. International Paper Co875 F.2d 468, 474 {5Cir. 1989)(quoting 42 U.S.C. §
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2000e-5(d)). The limitations period commences ordtte that the discriminatory act occurred.
Id. The Fifth Circuit recognizean equitable exception to thiisnitation “where the unlawful
employment practice manifests itself over timéheathan as a series of discrete actd.” The
Supreme Court has held that “htessenvironment claims are differemt kind from discrete acts.
Their very nature involves repeated condudtdtional R.R. Passenger Corp. v. Mordga86
U.S. 101, 115 (2002). Therefore, since a hostork environment eim manifests itself over
time, the exception, known as the continuing atioin exception, applie& continuing violation
requires the plaintiff to show that at least am@dent of harassmentourred within the 180 day
period. Id. at 476-475.

Undisputed proof in ils case demonstrates that Ms. Bealteges episodes of harassment
occurring during her second period of employman$pectrum between April 1, 2009 and June
10, 2009. She filed a charge with the EEOC is thatter on June 12009. Therefore, this
claim was timely filed because at least onegaltkepisode of harassment occurred during this
period, the entirety of which falls within 180 dagksJune 17, 2009, the date of her filing. The
evidence further shows that Calhoun allegeslibjected Murray to harassment on April, 30
2009. She filed her charge with the Comnaesdn June 22, 2009. Having satisfied the 180 day
requirement, both Murray and Beard havedfilemely charges on which the remaining class
members may “piggyback”. Therefore, sumynprdgment is GRANTEDnasmuch as it seeks
judgment as a matter of law on Spectrum’s sigtbyenth, and twelfth affirmative defenses.

Spectrum asserts in its seventh affirmatidefense that the damages and injuries
allegedly sustained by the classmimrs may have been causedhiyd parties, namely, the two
temporary employment agencies in questidm. its motion for summary judgment, the

Commission places before the court an analysishether or not Spectrum employed the class
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members under a joint employer theory. While #malysis is based onwaus contested issues
of fact, Spectrum concedes thais subject to liability under such an analysis. In reply, the
Commission therefore argues a failure to joidemFed. R. Civ. P. 19. The court does not find
such an assertion relevant to tlefense, nor doesfind a reply brief tdoe the proper avenue by
which to place such a theoryfbee the court. Therefore, sumary judgment is DENIED on this
claim.

Spectrum’s third affirmative defense assertsRheagher Ellerthdefense on which the
court has previously addressedséing genuine issues of fadipra In light of such analysis,
summary judgment is DERED on this defense.

Spectrum’s thirteenth affirmative defense iatteome or all of the class members were
not subject to adverse employment actions.ecBpm contends that no causal link exists to
constitute an adverse employment action. Hemean adverse employment action is adverse
despite its cause. Causation is a distinctly separate element than the one addressed in this
defense. Calhoun terminated Beard, MurMuyrphy, and Henderson. Tloeurt has previously
noted that termination is an adversep@yment action. 361 .Bd at 282-283. Finding no
genuine dispute of material fagh these four terminations,ramary judgment is GRANTED on
this affirmative defense as it relates to th&imak brought on behalf of Beard, Murray, Murphy,
and Henderson. This inquiry is moot as it tetato Anderson as the court has dismissed the
Commission’s claim lmught on her behalf.

Spectrum asserts in its nintdffirmative defense that aexcessive award of punitive
damages would violate the Unit&lates Constitution and thatetle are inadequate safeguards
under Mississippi law to prevent such a fesuThe Commission maintains that punitive

damages may be awarded against an emplthatr engaged in unlawful discrimination. 42
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U.S.C. § 1981a(b)(1). The court finds this inguw be premature untd jury returns a verdict
for punitive damages, not to mention liability. Therefore, summary judgment on this defense is
DENIED at this juncture.

In its fourteenth and fifteenth defenses, Speutreserves the right to assert additional
defenses, incorporating by refererall available defenses set forth in Rules 8(c) and 12(b). The
Commission’s motion for summary judgment on thdséenses is dismisseas moot in light
Spectrum’s stated intention notdssert additional defenses.

In light of the foregoing, Spectrum’s moii for summary judgment [104] is GRANTED
in part and DENIED in part. Judgment as dtereof law is hereby entered on the Commission’s
Title VII discrimination claim on behalf of M&Anderson as well as the Commission’s Title VII
retaliation claim on behalf of Ms. Murphy. Adther portions of the ntimn are DENIED. The
Commission’s motion for summaryggment [106] is GRANTED ipart and DENIED in part.
Judgment as a matter of law is hereby GRANTEDt aslates to Spectrum’s sixth, eleventh,
twelfth, and thirteenth affirmative defenses.nf@as DENIED on Spectrum’s first, second, third,
and seventh defenses. The Cossitin’s motion is dismissed a®at as it relates to Spectrum’s
fourteenth and fifteenth defenses in light ofe&pum’s stated intention not to assert further
affirmative defenses. PursuantfRed. R. Civ. P. 58, a separatédarshall issue aordingly.

SO ORDERED, this the 36day of September, 2012.

/sl MICHAEL P. MILLS

CHIEF JUDGE

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF MISSISSIPPI
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