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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
DELTA DIVISION

DEXTRIC WILLIAMS, INDIVIDUALLY AND
ON BEHALF OF THE HEIRS-AT-LAW/
WRONGFUL DEATH BENEFICIARIES OF

JERMAINE WILLIAMS, DECEASED PLAINTIFF
V. CAUSE NO.: 2:10cv215-SA-JIMV
CITY OF CLEVELAND, MISSISSIPPI; ET AL. DEFENDANTS

MEMORANDUM OPINION

This action arises out of an inciderticarring in the early morning hours of July 23,
2010, between Jermaine Williams, now deceased, ddficers from the City of Cleveland
Police Department. Officers from the City Gfeveland Police Depament deployed Taser
Electronic Control Devices (ECDs) on Jermaidliams and, according to Plaintiff Dextric
Williams, the brother of Jermaine Williams, this caused Jermaine Williams to suffer cardiac
arrhythmia and/or respiratory seizures reagliih his death. Plaintiff Williams has now filed
the instant action against thetyLiof Cleveland, Taser Internabal, Inc., Officer Stanley
Perry, and Officer Bryan Goza.

Currently before the Court are numerous i filed by all Defendants. First, Taser
International, the manufacturand seller of Tasers to laanforcement agencies, has filed
five Motions to Strike [114, 116, 118, 120, 150] wais experts designated by Plaintiffs as

well as evidence presented in responsegposition to summary judgment. Second, Taser
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has filed a Motion for Summary Judgment [128] to Plaintiff's product liability claims
asserted against it. Third, Officers Stanfegrry and Bryan Goza have filed a motion for
summary judgment [127], asserting they argtled to qualified immuity. Fourth, the City

of Cleveland and Officers Perry and Goza, inrtlofficial capacities, have filed a motion for
summary judgment [129], asserting they are ledtito judgment as a matter of law. Fifth,
Plaintiffs have filed a motion for reconsideratid66] as to the Cous’prior Order [145] on
Plaintiffs motion to transfetrial of this case to Greenwal After marshaling through the
summary judgment record, carefully considgrthe arguments articulated during a hearing
held in this matter, and reviewing the fo@ent authority, the Court concludes that the
Defendants’ motions for summary judgmeh®?, 127, 129] shall be granted and this case
dismissed without reaching the meritdloé other motions filed in this case.

FACTUAL BACKGROUND

Between 3:15 and 3:30 a.m. on July 23, 2010, Cleveland Police Officers Bryan Goza,
Stanley Perry, Michael Mengarelli, and gki Ann Weeks respondet a loitering call.
Apparently, upon arrival, several men, includilgrmaine Williams, were gathered either in
the yard or in the street around a Chevy Suburban. Officer Perry discovered two plastic
baggies on the SUV’s luggage rack that Heelsed to—and were lateeonfirmed to—contain
crack cocaine. Shortly thereaftéhe owner of the SUV amghother individual who provided
a false name to the officers were placed in baffd. While detaining these individuals, it is
alleged that Jermaine Williams ran up to andged on the vehicle, grabbed the baggies, and
took off running. A foot chase then ensuedffid@rs Perry, Goza, and/eeks initially began

chasing Williams on foot. However, Officer Goapparently informed Officer Weeks to stay



with Officer Mengarelli and the two detained meOfficer Goza maintains that he then set
off again to back up Officer Perry.

Jermaine Williams continued running dowre street and rané¢hength of the block
before turning into a backyard and running amda house. Officer Perry appears to have cut
Jermaine Williams off as he came out on the oige of the house. @der Perry yelled at
Jermaine Williams to stop, and told Williamsathf he did not stop, he would use his Taser
ECD. Williams continued to run towardsffioer Perry; thus, Officer Perry deployed his
Taser ECD in probe mode striking Williams “[s]emhere in the chest area.” Williams either
fell backwards or slippetiand Officer Perry was able to catch up to Williams. A physical
struggle followed, and it appears that Williagr&bbed Officer Perry’s Taser and disarmed

him.?

Officer Goza testified that he sawildms and Officer Perry “struggling” on the
ground, and he therefore deployed his Taser ECD in probe mode into Williams’ back.
Because Williams appeared unaffected by the rTla€®’s charge and continued to struggle,
Officer Goza “followed up with an ECD drive&un to Williams’ upper arm in an attempt to
widen the probe spread and achieve a bettecEff After this, Officer Goza maintains that
Williams was still unfazed.

According to Officer Goza, after being tas®dlliams just lookedat him and tried to

take the Taser out of his mé Officer Goza contends thhe rolled Williams onto his

! Officer Perry asserts that the Taser “appeared to do nothing to [Williams].” Perry
maintains, after being tasedjilliams, did an “about-face, turned or turned around and took
off running again . . . back through betweea Houses and the bushes. And at that time is
when Mr. Williams fell between the bushes ane tiouse.” Officer Goza stated that he saw
Williams fall backwards.

2 At some point during the struggle or ttiease, the wires connecting the Taser ECD
cartridge’s probes to Officdterry’s ECD became separated.



stomach and fell on his back to pin him dowdificer Perry appears toave then laid on top

of Officer Goza in an effort to keep Willianmen the ground. Williams continued to resist
and, according to the officers, Williams “dpush-ups” with both officers on his back.
Officer Perry used Officer Goza’s radio to cilt backup, and eventually the officers were
able to pull Williams’ arms out from undernedtim, and Officer Perry handcuffed Williams.
Sometime after Williams was handcuffed, Officerriyeénstructed him to get up. It was then
that Officer Goza noticed that Williams dvdébecome unresponsivé&hortly thereafter,
Williams was rolled over and Officer Goza determined that Williams’ breathing had ceased
and a pulse could not be detected. THeears called an ambulance and started CPR on
Williams. Paramedics arrived and took over the CPR. Williams was put on a stretcher and
moved to the ambulance. All efforts to revive Williams were unsuccessful and he was
pronounced dead at 4:26 aahBolivar Medical Center.

SUMMARY JUDGMENT STANDARD

Summary judgment is warranted under R6ka) of the Federal Rules of Civil
Procedure when evidence reveals no genuinmtisregarding any material fact and that the
moving party is entitled to judgment as a matter of 3ahe rule “mandates the entry of
summary judgment, after adequate timedscovery and upon motion, against a party who

fails to make a showing sufficient to establible existence of an element essential to that

% The Court feels compelled to point dotthe parties that effective December 1,
2010, Rule 56 has been amended, and the sumpmdgynent standard isow reflected in
Rule 56(a), not 56(c). Rule 56(@)w states that a court “shghant summary judgment if the
movant shows that there is no genuine dis@gdo any materialatt and the movant is
entitled to judgment as a matter of lawed=R. Civ. P. 56(a).



party’s case, and on which that party will bds burden of proof at trial.” Celotex Corp. v.

Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears the initial responsibility of informing
the district court of the basier its motion, and identifyinghiose portions of [the record]
which it believes demonstrate thbsence of a genuine issuenwdterial fact.” 1d. at 323, 106
S. Ct. 2548. The nonmoving party must tifgo beyond the pleadings” and “designate
‘specific facts showing that éne is a genuine issue for triald. at 324, 106 S. Ct. 2548
(citation omitted). lrreviewing the evidence, factual controsies are to be resolved in favor
of the nonmovant, “but only when . . . bothriees have submitted evidence of contradictory

facts.” Little v. Liquid Air Corp., 37 F.3d 1069,075 (5th Cir. 1994) (en banc). When such

contradictory facts exist, th€ourt may “not makeredibility determinations or weigh the

evidence.” Reeves v. Sanderson Plumbngds., Inc., 530 U.S. 133, 150, 120 S. Ct. 2097,

147 L. Ed. 2d 105 (2000). However, conclusatiegations, speculation, unsubstantiated
assertions, and legalistic argumehése never constituted an gdate substitute for specific

facts showing a genuine issue for trial. Tiis. Co. v. Sedgwick James of Wash., 276 F.3d

754, 759 (5th Cir. 2002); SEC v. Recile, 10 F1B83, 1097 (5th Cir. 1997Nittle, 37 F.3d at
1075.

ANALYSISAND DISCUSSION

A. Products Liability Motion for Summarjudgment Filed by Tr Internationdl

* Before the Court turns to the merits this action, the Cotiraddresses an issue
raised by Plaintiff through a supplemental response to his opposition to summary judgment.
In Plaintiff's supplemental response, he relien a paper recently published by Douglas
Zipes, M.D. First, the Court notes that Rtdf's supplemental response is untimely. Second,

Dr. Zipes is not an expert this case. Third, Plaintiff hasot sought to supplement his own



Design Defect
To establish a prima facie design defgaim in Mississippithe plaintiff must

. . . prove by the preponderance of th&lerce that at the time the product
left the control of the manufacturer or seller . . .

® The product was designed in a defective manner . . . and

(i) The defective condition renderethe product unreasonably
dangerous to the user or consumer; and

(i)  The defective and unreasonably dargis condition of the product
proximately caused the damages for which recovery is sought.

Miss. CODEANN. § 11-1-63(a).
The plaintiff must also prove

the product failed to functioms expected and there existed a
feasible design alternative thatould have to a reasonable
probability prevented the harm. Adsible design alternative is a
design that would have to a reaable probability prevented the
harm without impairing the utility, usefulness, practicality or
desirability of the product to users or consumers.

Miss. CoDE ANN. 8§ 11-1-63(f); see also Wolf v. Stanley Works, 757 So. 2d 316, 322 (Miss.

Ct. App. 2000) (noting that in order to proveesign defect claim, hie Mississippi Products
Liability Act requires the plaintiff to show th#tere existed a feasible design alternative that

would have to a reasonable probability prevented the harm” without “impairing the utility,

expert’s (Dr. Mark Seifert’s) opinions or repdrased on Dr. Zipes’ publication. Due to this,
the Court finds that the paper is improper sumymadgment evidence, as it is untimely and
inadmissible hearsay. Fourth, as made cleanguhe oral argument in this case, the Dr.
Zipes paper provided by Plaifitis not the corrected and fihaersion. Fifth, the paper does
not even apply to the type dfaser ECD deployments involvad the present action. Sixth,
even if the Court were to cadsr the paper at the summangigment stage, it would not alter
the Court’s decision as it relates to therging of Defendantsmotions for summary
judgment.



usefulness, practicality or desbility of the product to wss or consumers”) (internal
guotations omitted).

In this case, Plaintiff hasot demonstrated, or even gésl, that a feasible design
alternative exists that wadll have prevented the harm without impairing the “utility,

usefulness, practicality or dedibty” of Taser's ECD product.See Patterson v. Taser Intl,

Inc., 2011 WL 3489858, at *3 (N.D. Miss. Aug. 9, 201 PJaintiff also has failed to set forth

briefing addressing a “design defect” clairBee_Cinel v. Connick, 15 F.3d 1338, 1345 (5th

Cir. 1994) (“A party who inadequately briefs @&sue is consideret have abandoned the
claim.”); In re Cao, 619 Bd 410, 435 (5th Cir. 2010) (notingaththe role of the Court is
“not to create arguments for adjudication” oaise [them] like a Phaoex from the ashes|,]”

but “rather, [the Court’s] rolés to adjudicate the arguments with which [it is] presented”);

Williams v. Valenti, 432 F. App’x 298, 303 (5thrCR011) (noting that # district court is
“not required to search the record upport of evidence supporting a party’s opposition to
summary judgment”). Plaintiff has failed faresent proof that the product at issue was
designed in a defective manner; thus, Deferidanttion for summary judgment as to this
claim is granted.

Manufacturing Defect

To establish a prima facie manufacturing detdatm in Mississippi, the plaintiff must

prove by the preponderance of the evigethat at the time the product left
the control of the manufacturer or seller . . .

(i)  The product was defective becauselé@viated in a material way
from the manufacturer's specifiaats or from otherwise identical
units manufactured to the same miacturing specifications . . . and



(i) The defective condition renderethe product unreasonably
dangerous to the user or consumer; and

(i)  The defective and unreasonably dargis condition of the product
proximately caused the damages for which recovery is sought.

Miss. CoDEANN. 8§ 11-1-63(a). “[E]xpert testimony is generally necessary to prove a product
was defective at least as to design amahufacture under section 11-1-63.” Mcintosh v.

Nissan North America, Inc., 2008 WL 4793748, *3 (S.D. Miss. Oct. 28, 2008) (citing

Hammond v. Coleman Co., Inc., 61 F. Supp. 2d 533. 542 (S.D. Miss. 1999)). Moreover,

under Mississippi law, the merectaof an accidenbr injury is not sificient to prove a

product defect. Wolf, 757 So. 2d at 3@iss. Ct. App. 2000); Mcintosh, 2008 WL 4793743,

at *3.

Here, Plaintiff has not dikzsed any expert opinion spcally addressing whether
the Taser ECDs at issue deviated in a material fn@y Taser’'s specifications or from
otherwise identical unitsinstead, Plaintiff only maintag that “the testimony of the
Defendants establishes that at least one ofldwtronic weapons used in this matter produced
output in excess of 25,000 volts per wire.” Adliog to Plaintiff, because the individual
Defendant police officers testified that that they felt electricity after deploying the Taser
ECDs, it must mean that the Taser was pratueioltage in excess of what Taser’'s expert
stated was 50,000 volts. Plaintiff has produnedexpert opinion establishing this. Nor has
Plaintiff produced anything othénan speculation that the “stinging” Office Goza felt was in
fact due to the degradation of the Taser wiiulation, or any othemanufacturing defect.
Accordingly, because Plaintiff has faileddarry its burden, Defendant’'s motion for summary

judgment is granted.



Failureto Warn

To make out a cognizable warning defet@im under the MPLA, a plaintiff must
prove by a preponderance of the evidence “th#teatime the product left the control of the
manufacturer . . . it failed to otain adequate warnings or instructions;” that this “defective
condition rendered the product reasonably dangerous to tlvensumer;” and that this
“defective and unreasonably dangerous cuomiof the product proximately caused the
damages for which recovery is sought.iskl CoDE ANN. 8 11-1-63(a)(i)—(iii). The MPLA
further provides:

In any action alleging that a productdsfective because it failed to contain
adequate warnings or insttions ..., the manufacturer shall not be liable if
the claimant does not pro\sy the preponderance ofetlevidence that at the
time the product left the control ofdhmanufacturer ..., ¢hmanufacturer ...
knew or in light of reasonably ala@ble knowledge should have known about
the danger that caused the damage fachvhecovery is sought and that the
ordinary user or consumer wouldt realize its dagerous condition.

Miss. CoDEANN. 8§ 11-1-63(c)(i). Also:

An adequate product warning or instiion is one that a reasonably prudent
person in the same or similar circuarstes would have provided with respect
to the danger and that communicateffigent information on the dangers and
safe use of the product, taking ind@count the characteristics of, and the
ordinary knowledge common to andorary consumer who purchases the
product. . . .

Miss. CODEANN. 8 11-1-63(c)(ii). Finally:

[T]he manufacturer . . . shall not be lielf the danger posed by the product is
known or is open and obvious to the useconsumer of the product, or should
have been open and obvious to the user or consumer of the product, taking into
account the characteristics of, ana tbrdinary knowledge common to, the
persons who ordinarily use consume the product.

Miss. CODEANN. § 11-1-63(e).



Plaintiff's complaint alleges that Taser saslECDs “without adequate warning of or
training in its potential for causy death and great bodily injurghd “without warnings as to
the effect of multiple shocks, the dangersbbcking people under the influence of drugs or
otherwise, and the effects of [TASER ECD] shocks on respirations.” However, Taser’'s
product warnings in effect ahe time of the training for th device usedn this action

explicitly and repeatedly warned of the rigisserious injury or death. See Austin v. Will—

Burt Co., 361 F.3d 862, 869—70 (5th Cir. 2004héwe product contained warnings which
specifically addressed the adverse effectvbich plaintiff complaied, summary judgment
was appropriate). For example, the warningssate in this instance pressly warned of the
risk of death associated with ECD incapacitation:

Confronting, apprehending, capturing, controlling, restrainimggpacitating,

and taking persons into custodye high risk events that could result in

death or serious injury. When lawfully usexs directed, ECDs are designed in

probe-deployment mode to temporarily incapacitate a person from a safer

distance than some othirce options, while redueg the likelihood of death

or serious injury. Any use of forcephysical exertion,capture, control,

restraint, oincapacitation involvesrisksthat a person may get hurt or die.

Plaintiff's claims concerning Taser’'s wamgs, however, also surround allegations
that Taser failed to warn officers not to target the chest area when deploying their Taser
ECDs. Plaintiff relies on the fact that twodikidual officers contended in their deposition
testimony that they were not trained to not dgptheir Taser ECDs in the chest area. The

Court begins by noting that Tas#wes not claim that their wangs state that officers should

never, under any circumstances, deploy Taser ECDs in the chest afeser, as a

> Plaintiff makes the argument that Tagercanted” its warnings concerning chest
area Taser deployment. Such an argumentnfounded. Taser published a document
answering questions concerning chest arearTa8® deployment. In answering a question

10



manufacturer, does not make such field-relgtelicy decisions. Platiff has presented no
competent summary judgment evidence,cimuess expert gimony supporting such
evidence, demonstrating thidile warnings Taser providesnmerning chest area Taser ECD
deployment are inadequate. In facaser indeed does expressly warmvoid targeting the
chestwhenever possible

Sensitive Body Part Hazard

When possible, avoid intentionally tatghg the ECD on sensitive areas of the

body such as the head, thraatest/breastor known pre-exting injury areas

without legal justifi@tion. The preferrethrget areas are the lower center mass

(below chegtfor front shots and below¢meck area for back shots.
Taser also warned officers that “[flailure womply with these instructions, warnings,
information, training bulletins, and TASER traigi materials could resulh death or serious
injury to the User, force recipient, and athé Taser’s Version l@ser course PowerPaint
presentation similarly and graphically recormded “lower torso” applications to avoid the
chest. Moreover, Taser’'s warnings warned against the use of multiple ECD applications:

Minimize Repeated, Continuous, or Simultaneous Exposures

Reasonable efforts should be madeninimize the number of ECD exposures.

ECD Users should use the lowest rmen of ECD exposures that are

objectively reasonable to accomplish lalwbbjectives and should reassess the

subject’s resistance level befordimting or contnuing the exposure.

Officers were also instructed to “control and raist immediately” in order to “minimize total

ECD exposure.”

related to such chest area deployment, Tasanéally indicated that an officer can deploy
his or her Taser ECD in the chest area. Hmswer does not amouttt “recantation” of
Taser’s warnings. In fact, it is consistent wstich warnings. That is, Taser’'s warnings state
to “avoid” such an area “when possible”;ethwarnings do not prescribe an absolute
prohibition on deploying the Taser ECD to a s#&resbody part such as the chest/breast area.
The warnings merely providereferred target areas.”

11



The Officer Defendants in this casedame certified Taser X26 ECD users in
February 2010, after completing a training course at the Cleveland Police Department
conducted by Gulfport Sargent Paul Podlin. Podlin is not an employee or representative of
Taser, but as a Taser-certified Master E@i3tructor was authorized to use Taser’s
copyrighted training materialander a license agreementodin, as required, presented
Taser’'s Version 16 X26 ECD User d@&cation Course in its entirety. Podlin also distributed
and discussed Taser’'s September 30, 2009 Eaforcement Product Warnings, and the
trainee officers were requirdd read and sign a liability release containing comprehensive
warnings and risk information prior to theaining. Plaintiff has presented no competent
summary judgment evidence suggesting this didoeotur, and Taser’s warnings in effect at
the time the individual Defenda officers received Taser ECtraining in February 2010
specifically warned of the riskcomplained of by Plaintiff.

Similarly, there isno evidence presented by Plaintifiat additional or different
warnings would have altered the officerase of the Taser ECDs under the factual

circumstances presented in this cagee 3M Co. v. Johnson, 895 So. 2d 151, 166 (Miss.

2005) (where plaintiffs failed to prove thabme other warning would have given them
information they did not already knoand that they would have ad upon that information
in a manner that would have avoided injury,nofacturer was entitledo judgment as a

matter of law);_Hobson v. Waggoner Englgc., 878 So. 2d 68, 79 (Miss. Ct. App. 2003)

(where evidence indicated that warning was sigfit and that the dangerous nature of the
product was open and obvious to the user, samrjudgment was apppriate); Wolf, 757

So. 2d at 322-23 (where plaintiff failed to prasewidence that her desired warning would

12



have had any causative impact, summary judgmeiatvor of manufactwar was appropriate);

see _also Rosa v. Taser Inthc., 2012 WL 2775006 (9th Ciduly 10, 2012) (affirming the

grant of summary judgment to Taser Internatidnaa failure to warn claim alleging that

Taser failed to warn that repted exposure to itgroducts could lead to fatal levels of
metabolic acidosis). Thus, there is no evaenhat the alleged failure to warn was a
proximate cause of the injuries suffered. Acaugty, Plaintiff has failed to demonstrate that
Taser’s warnings were inadequate, anasary judgment is thefore appropriate.

B. Motion for Summary JudgmeBtased on Qualified Immunity

Qualified immunity protects public officialsom suit unless their conduct violates a

clearly established constitutidnaght. Mace v. City of Pakdine, 333 F.3d 621, 623 (5th Cir.

2003). The defendant must initially plead lgsod faith and establish that he was acting

within the scope of his disetionary authority. Bazan v. dialgo Cnty, 246 F.3d 481, 489 (5th

Cir. 2001). Once the defendant has done so, théehushifts to the plaintiff to rebut this
defense by establishing that the officiakdlegedly wrongful onduct violated clearly
established law. Id. A claim of qualified immtynrequires the court to engage in a two-step
analysis. The court determines whether the rikfat has violated aactual constitutional

right, see McClendon v. Citef Columbia, 305 F.3d 314, 323"(%ir. 2002), and if the

answer is “no,” the analysis ends. Freemaasore, 483 F.3d 404, 410-11 (5th Cir. 2007). If

the answer is “yes,” then tlodurt considers whether the defentisactions were objectively
unreasonable in light of clearly established Evithe time of the conduct in question. Id. at
411. Prior to January 2009, this two-step gess was a mandatory sequential analysis,

meaning that courts were required to first analyze “step one” — the constitutional violation

13



guestion — before moving to “step two.” Saucier v. Katz, 533 U.S. 194, 200-01, 121 S. Ct.

2151, 150 L. Ed. 2d 272 (200Dverruled in part byPearson v. Callahan, 555 U.S. 223, ---,

129 S. Ct. 808, 172 L. Ed. 2d 565 (2009). The mamgatature of this sequential analysis

was undermined in_Pearson v. Callahan, in tvhite Court held that while courts may

analyze qualified immunity byngaging in the Saucier “two-gteanalysis described above,
they are not required to do so and may skip the first question erdimdlynstead begin by
determining whether the conduct was objectivegsonable under clegrestablished law.
129 S. Ct. at 818. This immunity defenseegi ample room for mistaken judgments by
protecting all but the plainly incompetemr those who knowingly violate the law.

Mendenhall v. Riser, 213 F.3d 226, 230 (6ih 2000) (citations omitted).

Over the years, the doctrine of quiad immunity has endured considerable
transformation. After the Sugme Court’s recognition of aght of action for constitutional

torts under Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388, 397, 91 S. Ct. 1999,

29 L. Ed. 2d 619 (1971), the Supreme Coumgdme developing this defense of qualified
immunity to protect federal employees agaihability for, and the burden of defending
themselves against, alleged vigdats of constitutional rights. Afirst formulated in_Butz v.
Economoy 438 U.S. 478, 495-98, 507, 98 S. Ct. 2894, 57 L. Ed. 2d 895 (1978), qualified
immunity had both an objectivend subjective element: the federal official was entitled to
immunity if there were reasonable groundsbtdieve that the challenged conduct did not
violate a constitutional right (the objective elemt) and the official undertook the challenged
conduct in a good-faith belief that the conducswalid (the subjective element). However,

on further consideration, the Court_in HarlowFitzgerald stated, “[tlheubjective element of

14



the good-faith defense frequently has proved nmgatible with our admonition in Butz that
insubstantial claims should not proceedrtal.” 457 U.S. 800, 815-16, 102 S. Ct. 2727, 73 L.
Ed. 2d 396 (1982). Therefore, the modern qualifirechunity doctrine isriewed only through
the lens of objective reasonabdss. Id., at 815-16, 102 S. Ct. 2727.

Plaintiff here maintains that the individuBefendant Officers’ actions amounted to
excessive force, and the officers are not entiitequalified immunity. The Court disagrees,

and finds qualified immunity applicabléWhile the Court accepts Pearson’s invitaticand

concludes that the Defendants’ actionsraveot objectively unreasonable under clearly
established law, the Court also notes that whether the force was excessive is also
guestionable.

A plaintiff claiming excessive force mush®@w: (1) an injury, (2) resulting directly

from the excessive force, (3) that was clearlyeasonable. Fontenot v. Cormier, 56 F.3d 669,

675 (5th Cir.1995). “Excessive e cases based on tasing ap&ct or detainee seem to
divide themselves [ ] into two categories: (fipse that occur prior tthe officers’ obtaining
control over a suspect, and (2) those that pafter a suspect has been subdued.” Buchanan

v. Gulfport Police Dept., 2012 WL 1906523, @t(S.D. Miss. May 25, 2012); see also

® While qualified immunity focuses on @gjtive conduct as opposed to subjective
intent, the Supreme Court made clear in Crag6l v. Britton that Harlow does not prohibit
inquiry into a defendant’s subjige intent when it pertains tan essentiatlement of the
alleged constitutional violation. 523 U.574, 588-89, 118 S. Ct. 1584, 140 L. Ed. 2d 759
(1998)._Crawford-El was a First Amendment retadia case where the defendant’s intent was
element of the claim. Id. Here, the Defendantatesbf mind is irrelevant to the elements of
Plaintiff's Fourth Amendment violation. Thu€rawford-El's limited allowance for inquiry
into a defendant’s state ofind is not at issue.

" As notedsupra Pearson undermined the mandatory sequential analysis set forth in
Saucier. Under_Pearson, courts may skip fite¢ question entirelyand instead begin by
determining whether the conduct was objectivesonable under cleadgtablished law.

15



Cockrell v. City of Cincinnati, 2012 WL 5732, at *4-*5 (6th Cir. Feb. 23, 2012) (noting

that “[c]lases addressing qualified immunityr taser use fall into two groups. The first
involves plaintiffs tased while actively refing arrest by physidgl struggling with,
threatening, or disobeying officers. .[T]he second group of cas [involves] a law
enforcement official tas[ing] a plaintiff who siadone nothing to resistrrest or is already
detained.”). In the second group of cases, tsoave almost uniformly held that a § 1983

excessive force claim is available. Cockred12 WL 573972, at *4-*5; Kijowski v. City of

Niles, 372 F. App'x 595, 6016 Cir. 2010) (quoting Wysong ity of Heath, 260 F. App'x

848, 856 (6th Cir. 2008)); Brown v. City @olden Valley, 574 F.3d 491 (8th Cir. 2009)

(holding that tasing non-violémassenger during traffic stdgr failure to hang up from 911

call violated clearly establisddaw, as of October 2005); bdis v. Baker, 297 F. App’x 453

(6th Cir. 2008) (holding that repeated use of taser against subdued defendant lying face-down
in swamp water violated clearly establisHad, as of November 2004); Casey, 509 F.3d
1278 (holding that officers' tasing compliamton-violent misdemeanant violated clearly
established law, as ohugust 2003);_Buchanan, 2012 W1906523, at 9; _Shekleton v.
Eichenberger, 2011 WL 1578421 (N.D.lowa A&, 2011) (holding that tasing non-violent
misdemeanant, who did not ressstest, struggle with, or pose adht to, officers, or attempt

to flee, violated clearly estabhed law, as of September 200Bprton v. City of Dothan, 734

F.Supp.2d 1237 (M.D. Ala. 2010) (holding that masmentally disturbed patient who was not

under arrest three times, even though she was secured to a gurney with handcuffs and

restraints, was violation of ehrly established law, as @fugust 2006);_Orsak v. Metro.

Airports Comm. Airport Police Dep’t675 F.Supp.2d 944 (D.Minn. 2009) (holding that

16



officers who pulled cyclist from bike, stoddm up, and shot him with taser may have

violated clearly established law, as ofp&anber 2006); Asten v. City of Boulder, 652 F.

Supp. 2d 1188 (D.Colo. 2009) (holding that “thearefvarned tasing of a mentally unstable
woman [who was not under arrest] in her own Bbdwiolated clearly established law, as of
October 2006).

“In the first category, where the suspect isisgng arrest or dabeying the officers’
orders, tasing may not be considered sgie® force.” Buchanan, 2012 WL 1906523, at 9;
see also Cockrell, 2012 WL 573972, at *4 (“In fiaee of such resistance, courts conclude
either that no constitutional violation occurredtluat the right not to be tased while resisting

arrest was not clearly established at the tohthe incident.”);_Mattos v. Agarano, 661 F.3d

433, 433 (9thCir. 2010) (holding, in consolidated cases, that 2004 and 2006 taser
deployments constituted excessive force, did not violate cledy established law);

McKenney v. Harrison, 635 F.3d 354 (8th Cir. 2011) (holding that 2007 taser deployment

against misdemeanant who made sudden nioward window while being questioned by
police and told not to “try anything stupidlid not constitute excewe force, even though

misdemeanant fell out of window to his deaifter being tased); Bryan v. MacPherson, 630

F.3d 805, 805 (9th Cir. 2009) (holding that 2a8Ser deployment against motorist yelling
angrily and acting erratically after traffic stop for failing to wear seatbelt violated Fourth

Amendment, but not clearly establishixv); Baird v. Ehlers, 2011 WL 5838431 (W.D.

Wash. Nov. 21, 2011) (holding thasing taser three times on maho, in “drunken stupor,”
was physically removed from city bus, and eyeghin verbal and phystconfrontation with

officer, may have been excessiv&e of force, but that law reghng taser use was not clearly
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established as of Novemb2009); Carter v. City of G&bad, 2011 WL 2601027 (S.D. Cal.

June 30, 2011) (holding thateusf taser against large, bgérent, drunken ex-marine who
“took an offensive fighting stance” may haveen excessive, butdinot violate clearly

established law on October 31, 2009); Azeved City of Fresno, 2011 WL 284637 (E.D.

Cal. Jan. 25, 2011) (holding that use of taserrsgauspect detained dhy investigation of
burglary, who fled after being asked abowapons then was warned to stop, may have
violated Fourth Amendment, but did not vi@atlearly established law, as of November

2007); Sanders v. City of Dothan, 671 Fpfu2d 1263 (M.D. Ala. 2009) (holding that

officer who tased detained, buhcooperative, suspect usingveérstun mode did not violate

clearly established law, &$ August 2005); Beaver v. City of Federal Way, 507 F. Supp. 2d

1137 (W.D. Wash. 2007) (holding that, of fik@gust 2004 taser deployments against suspect
who fled scene of residentiaurglary and refused to obeymmand to stop, st three were
not excessive uses of force, since officed ttamake split-second decisions on how to subdue
disobedient, fleeing felon, whillast two constituted excessit@rce because suspect was no
longer immediate threat; qualilemmunity still was appropriat however, because law was
not clearly established).

Given the circumstances in this case, where Williams fled the scene with drugs in
hand, was non-compliant, was warned aboutdeéased and ignoredelwarning, remained
unfazed after being tased, and physically stregglith both individueDefendant officers,

the Court is unable to sayetfiorce used was excessfie.

8 “In assessing whether the use of forcesweasonable, [the court] must assess the
totality of the circumstances. Several important factors are the severity of the crime at issue,
whether the suspect poses an immediate thoe#tte safety of thefficers or others, and
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However, even if the totality of the force utilized amounted to excessive force,
Defendants would still be etied to qualified immunity. “Agovernment official's conduct
violates clearly established lamhen, at the time of the chatiged conduct, the contours of a
right are sufficiently clear that every reasomabfficial would have utlerstood that what he

is doing violates that right.” al- Kidd, 13. Ct. at 2083 (quotingnderson v. Creighton, 483

U.S. 635, 640, 107 S. Ct. 3034, 97 L. Ed. 2d 8287)) (internal quotation marks omitted).
“[O]fficials can still be on ntice that their conduct violatesstablished law even in novel
factual circumstances.” Hope v. Pelzer, 886. 730, 741, 122 S. Ct. 2508, 153 L. Ed. 2d 666
(2002). Existing case law from ouwircuit and others, guidandeom experts in a field, and
even “[tlhe obvious cruelty inhemein [a] practice” can contribute to the conclusion that an
act was so aberrant thatesy reasonable official wodl have understood that it was
unconstitutional. See id. at 741-46. “The difficulttpat this inquiry is identifying the level
of generality at which the constitutional righust be clearly estabhed.” Casey, 509 F.3d at
1284. Without question, the use of objectivelgreasonable force violates the Fourth
Amendment._Id. (citing Graham, 490 U.S.385, 109 S. Ct. 1865).The Supreme Court,
however, has

repeatedly told courts . .not to define clearly estabhed law at a high level of

generality. The general proposition, for example, that an unreasonable search or

seizure violates the Fourth Amendment is of little help in determining whether the
violative nature of particulazonduct is clearlystablished.

whether he is actively resisg arrest or attempting to evadirrest by flight.”_Massey v.
Wharton, 2012 WL 2004968, at *5 (5th Cir. Juse2012) (internal quotains and citations
omitted).
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al- Kidd, 131 S.Ct. at 2084 (internal citatioosiitted). “In other words, the fact that it is

clear that any unreasonable use of force is unconstitutional does not mean that it is always

clear which uses of force are unreasonalfl@sey, 509 F.3d at 1284 (emphasis in original).
Taking this into account, th€ourt concludes that thedividual Defendants’ actions

were not objectively unreasonable in light dearly established law at the time of the

incident. See Cockrell, 2012 WL 573972, at *5-Bs it relates to tser usage, the Sixth

Circuit in Cockrell very recently noted as follows:

The most we can draw from today’s cdee, in summary, is this: in no case
where courts denied qualified immunity svile plaintiff fleemg, and in at least
some of these cases, the court specifiaatfgrred to the faadf non-flight . . .
These broad principles do not establish the contours of the right Hall allegedly
violated so clearly that every reasoleabfficer would know his actions were
unconstitutional, even today. It certainly did not do so in July 2008.

Neither does guidance from outside s@ms show that Hal actions were
objectively unreasonable. The district doemphasized that the Department of
Justice and other law-enforcement agesaiationwide “have determined that
the use of a taser against a non-violespsat who is fleeing on foot creates a
risk of serious injury and recommend that such use be prohibited or
discouraged.” It also noted thatethmanufacturer of the device, TASER
International, “warned that the use tbe device againshdividuals who are
running can cause serious injury or death.” Taser deployment has a margin
of safety as great or greater than mag¢rnatives, and carries a significantly
lower risk of injury than physical foe.” Ibid. (citing John H. Laub, Director,
Nat'l Inst. of Justice, Study of Deatlk®llowing Electro Muscular Disruption
30-31 (2011)). Of coursethe materials the disti court cited focus
specifically on suspects fleeing from law enforcement. But this does not
diminish the force of arguments conceigiasers’ relative safety, as compared
to other methods of detaining susigeeeven suspects who are running from
the police. See ibid. (disssing dangers of altextive methods of subduing
suspects). Data from outside sourcesntlo®nfirms our analysis of taser-use
case law: it is not clear dlh every reasonable officerould believe that Hall's
actions violated Cockrell’s righto be free from excessive force.

Finally, there is no “obwus cruelty inherent” in thuse of tasers, Hope, 536

U.S. at 745, which would render Ha conduct objectively unreasonable.
Tasers in general . . . involve a sigogint degree of force. As Judge Murphy of
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the Eighth Circuit observed: “especiaillyth the newer tasers, the nature and
quality of their intrusia on the individual’'s Fourth Amendment interests is
somewhat unique in that they render eve® most pain tolerant individuals
utterly limp.” McKenney, 635 F.3d a862 (Murphy, J., concurring) . . .
However, argues Ninth Circuit Chief Judgezinski, even if tasers do involve

a significant degree of force, they are a highly desirable and extremely
effective law-enforcement tool. They allow an officer to deter an
uncooperative suspect from a safe disgarwithout undue risko either party.
Mattos, 661 F.3d at 453-54 (Kozinski, Cdoncurring in part and dissenting

in part). We take no position on the nite of any judge’s argument; nor do we
need to do so. It is enough to sawttlsuch a difference of opinion among
reasonable jurists demonstrates that taser use is not so inherently cruel that it is
objectively unreasonable dhat basis alone.

Id. In Cockrell, the Courtancluded a police officer was etted to qualified immunity when
an individual brought an actionleging that the officer's use @f taser on him when he was
merely fleeing from the scene of a non-violensa@meanor constituted excessive force. Id.
In that case, the individual did not use eiote, did not make thaes, and never even
disobeyed a command to stop. NeverthelessCthet found that even “flight, as non-violent
though it may be, is still a form oésistance.” Id. at *6The Court, after am-depthanalysis,
concluded that qualifiedrimunity was appropriate.

Similarly, two recent consolidated cases ofithe Ninth Circuit are instructive on

taser usage and qualified immunity. See bwtt. Agarano, 661 F.3d 433 (9th Cir. 2011).
The two cases analyzed in Mattos presentedtigmssof whether the esof a taser to subdue
suspects resulted in the excessive use of famdewvhether the officeare entitled to qualified

immunity. In _Brooks v. City of Seattle, &htiff Malaika Brooks was tased; in_Mattos v.

Agarano, Jayzel Mattos was tased. Both womvere tased during an encounter with police

officers.
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In Brooks, Malaika Brooks was driving her eleven—year—old son to school in Seattle,
Washington. Brooks was thirty-three years atdl seven months pregnant at the time. The
street on which Brooks was driving had atyhfive—mile—per—hour posted speed limit until
the school zone began, atialn point the speed limit became twenty miles per hour. When
Brooks entered the school zone, she wasmithirty-two miles pehour. Once in the school
zone, a Seattle police officer parked on the street measured Brooks’s speed with a radar gun,
found that she was driving fastthan twenty miles per hquand motioned for her to pull
over. Once Brooks pulled over, Seattle Poli@ffice Juan Ornelas approached her car.
Ornelas asked Brooks how fast she was driengd then asked her for her driver’s license.
Brooks gave Ornelas her licengelahen told her son to get aftthe car and walk to school,
which was across the streebrn where Ornelas had pulldter car over. Ornelas left,
returning five minutes later tgive Brooks her driver’s licendgack and inform her that he
was going to cite her for a speeding violationodds insisted that she had not been speeding
and that she would not sign the cibati At this, Ornela left again.

Soon after, Officer Donald Jones approacBedoks in her car and asked her if she
was going to sign the speeding tita. Brooks again refused tagsi the citation but said that
she would accept it without sigrg it. Jones told Brooks that signing the citation would not
constitute an admission of guilt; her signature would simply confirm that she received the
citation. Brooks told Jones that he was lying, tvo exchanged heated words, and Jones said
that if Brooks did not sign thetation he would call his sergetaand she would go to jail. A
few minutes later, Sergeant Steven Damarvedriat the scene and he, too, asked Brooks if

she would sign the citation. When Brooks sa@ Daman told Ornelas and Jones to “book
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her.” Ornelas told Brooks to get out of the,dalling her that she was “going to jail” and
failing to reply when Brooks asked why. Brook$used to get out of #hcar. At this point,
Jones pulled out a taser and asBzooks if she knew what it waBrooks indicated that she

did not know what the taser wasd told the officers, “I have to go to the bathroom, I am
pregnant, I'm less than 60 days from havingbaly.” Jones then asked how pregnant Brooks
was. Brooks's car was still running at tipisint. After learning that Brooks was pregnant,
Jones continued to display the taser and talkedrnelas about how to proceed. One of them
asked “well, where do you watd do it?” Brooks heard the otheespond “welldon't do it in

her stomach; do it in her thigh.” During this interchange, Jones was standing next to Brooks's
driver's side window, Ornelas was standingltmes' left, and Damanmas standing behind
them both. After Jones and Ola® discussed where to tase Brooks, Ornelas opened the
driver's side door and twisted Brooks's anmbehind her back. Brooks stiffened her body and
clutched the steering wheel ta$trate the officers' efforts temove her from the car. While
Ornelas held her arm, Jones &gthis taser, showing Brooks whiatlid. At some point after
Ornelas grabbed Brooks's arm but before Joppheal the taser to Boks, Ornelas was able

to remove the keys from Brooks's car ignition; the keys dropped to the floor of the car.
Twenty-seven seconds after Jsragcled his taser, with Orlaes still holding her arm behind

her back, Jones applied the tas® Brooks's left thigh in dvre-stun mode. Brooks began to

cry and started honking her car horn. Thirty-seconds later, Jones applied the taser to
Brooks's left arm. Six seconds later, Jonedieghthe taser to Brooks's neck as she continued

to cry out and honk her car horn. After thisrdhtase, Brooks fell over in her car and the
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officers dragged her out, laying her face dowrtlenstreet and handcuffing her hands behind
her back.

The Ninth Circuit went into an extensiveadysis of the factual allegations and the
pertinent case law addressing tissues. As it relates the “first” prong of the qualified
immunity analysis, the court fourtbat plaintiff could establish constitutional violation. Id.
The court noted that the alleged offenses wagy minor; the plaintiff did not pose an
immediate threat to the safety of the officerothrers; while she resesd arrest, the plaintiff
did not evade arrest by flight; no other exigemcumstances existed at the time; and the
officer tased the plaintiff three times over thense of less than one minute. Id. at 445-46.
Nevertheless, the Ninth Circuit still conclubd¢hat the officers were entitled to qualified
immunity because the law was rdgarly established. Id. at 448.

Next, the Ninth Circuit adéssed the factual allegais presented in_Mattos v.
Agarano. In that case, Jayzel Mattos and tnesband Troy had a domestic dispute which
escalated and Jayzel asked her daughter taheabpolice. Several minutes later, the police
arrived at the Mattoses’ residence, and thay $eoy sitting on the topf the stairs outside
the front door with a couple of open beer bottles lying nearby. One of the officers informed
Troy of the 911 call, and asked Troy if he couleéapto Jayzel to ensure that she was okay.
When Troy went inside to get Jayzel, ondlaf officers stepped inside the residence behind
him. After Troy returned witllayzel, he became angry when he saw the officer inside his
home. Jayzel was initially standing behind Troy, but she ended up in front of him on her way
to the front door to speak withdhofficers. Troy began yelling #te officer to get out of his

residence because he had no righte inside; the same officasked Jayzel if he could speak
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to her outside. Jayzel agreeddgo outside, but before sheutd comply with the officer's
request, another officer entered the residested in the middle othe living room, and
announced that Troy was under arrédt this time, Jayzel was ralady standing in front of
Troy and she did not immeately move out of the way. Awe officer moved in to arrest
Troy, he pushed up against Jayzel's chestyldath point she “extended [her] arm to stop
[her] breasts from being smashed against ¢ffieer’s] body.” The officer then asked Jayzel,
“Are you touching an officer?” Sultaneously, Jayzel was atteting to diffuse the situation
by asking why Troy was being arrested andrgleveryone to calm down. Without warning,
the officer attempting to arrest Troy shot keser at Jayzel in dart-mode. Jayzel “felt an
incredible burning and painful feeling lockimd [her] joints [and]muscles and [she] f[e]ll
hard on the floor.” Troy was then handcuffeshd both Troy and Jayzel were taken into
custody and charged; the chasgeere ultimately dropped.

The Ninth Circuit began its analysis of the thda case much likéhe court did in its
analysis of Brooks. In addag whether Mattos could sta&econstitutional violation, the
Court noted that the officer used the “intermediate force of a taser in dart-mode” on Jayzel
when her offense was “minimal at most.” eShosed no threat todofficers, and she only
minimally resisted Troy’s arrest while attetimg to protect her owiody and comply with
the another officer’s request that she speakino outside. The courioted that Jayzel was
only minimally culpable for the escalation tiie situation, and she was tased without
warning. The court concluded that, when viewethe light most favordb to the plaintiff,

“a reasonable fact finder could rcude that the officers’ use of force against Jayzel, as

alleged, was constitutionally excessive in vimatof the Fourth Amendment.” Id. at 451.
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Yet, the court concluded that, while the Ma&®$ad alleged a constitutional violation, “not
every reasonable officer at the time o# {h] incident would have known—beyond debate—

that such conduct violatesetbFourth Amendment.” Thus, as was the case in Brooks, the

officers in Mattos were found to temtitled to qualified immunity.
In contrast to these cases, the Fifth Circacently denied qualified immunity in a

case in which a taser was utilized. See Mgass Wharton, 2012 WL 2004968 (5th Cir. June

5, 2012). In that case, police officers engaged high-speed chase of a fleeing motorist,
Chad Gammons. Id. at *1. As Gammons neared Olive Branch city limits, the DeSoto County
Sheriff's Department was notified that Gammaeras heading into the county. Id. Defendant
Robert Wharton, a deputy of the Desoto Couiteriff's Departmentywas on duty that night

and responded to the dispatch. Id. Eventually, Gammons ran off the road and crashed into the
side of a house occupied by Essie Talley, th@her of plaintiff Tonia Massey and the
grandmother of plaintiff Greg Massey. Id. t&f the crash, both DeSoto County Sheriff's
Department officers and Olive Branch police odfis were at the scend. According to the
plaintiffs, Greg Massey whtived nearby, drove an all-teimavehicle (ATV) to Talley's
house in order to survey the damage resulting from the crash. Id. Multiple police officers
testified that Massey was moving at a high dtepeed. Id. Greg Massey asserts that when
he arrived on the scene, he began talkimgronia Massey, his mother, and Talley, his
grandmother, Id. He claims that Wharton tdlith to get off the ATV but another officer

yelled at him to drive it away and park it eldeere. Id. Wharton fired his taser at Greg

® See also Clark v. Ware, 2012 WL 1994788)EVo. June 4, 2012) (case in which
the plaintiff was repeatedly tased afterugygling with officers,the court found qualified
immunity was still appropriatand, after collecting cases, notbat “the case law related to
taser use is still developing” attte officers’ conduct did not viate clearly established law).
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almost immediately afterwardd.] According to the plaintiffsGreg did not say anything to
Wharton before Wharton fired his taser, rid Greg engage in any kind of physical
altercation with Wharton. Id. @g testified that after Whan deployed his taser, he told
Greg to drive the ATV up the hill and park it by his parents' home. Greg began to drive away
slowly, but Wharton persisted ithe altercation and attempted to spray Greg with pepper
spray._ld. After being sprayed, Greg asserts ltbatontinued up the hill, consistent with the
officers' instructions. Id. Wharton and othdfiaers gave chase. Ahe top of the hill,
Wharton allegedly deployed hisser again. Id. Greg was then pulled off of the ATV,
handcuffed, and arrested. Id. Greg was takejaitamn charges of disorderly conduct and
resisting arrest, both misdemeanor chargisch were subsequently dismissed. Id.

The Fifth Circuit in_Massey found qualified immunity not to be applicable. Id. at *5.
The Court noted that Greg Massey was arreg&iedlisorderly conducand resisting arrest
although he was attempting to comply with the officers' commands, he was not a threat to the
officers or others, and he was not attemptinfige, but was driving away at the command of
Wharton. Nonetheless, Wharton used hisrtasgce and his peppespray once to subdue

Greg. Id. The court relied on previous case iavolving a taser found in Austin v. Bayton,

174 F. App’x 183 (5th Cir. 2005). In Austin,efplaintiff, suspecting something was wrong,
used a brick to knock on the door of her brothkduse. Id. at 183. When he did not answer,
she called the police and requested an offiteip. Id. at 184. The officer arrived and told
her he could not help her, and as she piakedhe brick and approhed the door again, the
officer deployed his taser on her. Id. It malftioced, so he attempted a contact tase. Id. The

taser malfunctioned again. Id. He repeatediytact tased the plaintiff while forcing her to
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the ground._Id. She hit her head on a poleé suffered a lacerationd. The Fifth Circuit
affirmed the district court's denial of th#ficer's motion for summary judgment “because the
plaintiff was at most committing the minor crimeayfminal mischief, was not a threat to the
officer or others, and was not resisting arret."at 185. Because none of the factors above
supported the officer, the court heldat the officer was not erlétl to qualified immunity. I1d.

at 186.

In this case, unlike the cases in whichldga immunity has been denied, Jermaine
Williams fled the scene and ran from the individual Defendant officers with at least one bag
of crack cocaine in his hands. Officer Perry yelled at Jermaine Williams to stop, and told
Williams that if he did not stop, he wouldeudis Taser ECD. Williams ignored such

warnings and continued to run towards Offi€arry; thus, Officer Rey deployed his Taser

19 plaintiff makes several allegatioris his response in opposition to summary
judgment based on qualified immunity concernaligged “racial profiling, failure to secure
evidence . . . [and] failure to @ride an adequate instgation.” The Couris not quite sure
how allegations concerning racial profiling aad incident not even involving the deceased
and occurring a week priougports Plaintiff's Section 198&xcessive forcelaim. Along the
same lines, the Court is not quite sure howgall®ns concerning an alleged failure to secure
evidence constitute excessive force. The Cbhag nonetheless considered all of Plaintiff's
arguments and finds qualified immunity to still be appropriate.

Along the same lines, Plaintiffiso asserts that the indival officers are not entitled
to qualified immunity because they causeilli#éns to suffer from “positional asphyxia,” and
because Williams was placed in a choke hold. To begin with, thame @legation in
Plaintiffs complaint concermg a choke hold or that Williams suffered from positional
asphyxia. Instead, Plaintiff's complaint statesadi®ws: “As a direct result of being ‘tasered’
multiple times, Jermaine Williams suffered cardiac arrhythmia and/or respiratory seizures
thereby resulting in his death.” Thus, Plaingféillegations in the complaint concern only the
utilization of Taser ECDs and that the dmgphent of the Taser ECDs allegedly caused
Williams’ death. Nonetheless, the Court hambed through the entire action in this case,
and has found no evidence that Williams suffered from positional asphyxia or that any alleged
choke hold resulted in his déat Moreover, the Court has carlly considered Plaintiff's
arguments concerning such allegations and has concluded that qualified immunity is still
appropriate under the circumstanpessented in this case.
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ECD in probe mode. Even after Officer Pedgployed his Taser ECD, Williams continued to
physically struggle and attemptéal disarm with both OfficePerry and Officer Goza. The
assistance of other officers was requiredjam control of Williams and place handcuffs on
him. Once Williams was handcuffed, tfagce utilized ceased. Even assumiagguendo,
that the use of any such force by the officeras excessive, the officers are entitled to
gualified immunity, as the Coufinds that the conduct did nefolate clearly established
statutory or constitutionallaw of which a reasonable person would have aWare.
Accordingly, the Defendant officers’ rtion for summary judgent is granted.

C. Motion for Summary Judyent filed by the City of Cleveland

Municipal Liability under Section 1983

' The Court also notes that Plaintiff tieely failed to brief in his response in
opposition to summary judgment the “second” prohthe qualified immunity analysis. That
is, Plaintiff's brief states as follows:

Going back to the threshiblquestion set forth in Saucier, "Taken in the light
most favorable to the party asserting the injury, do the facts alleged show the
officer's conduct violated a constinnal right?" As shown above by the
opinions and testimony of Dennis Walllend Ernest Burwell, the resounding
answer is yes, aa@sonable jury can conclude thhe officers' conduct violated

the constitutional rights of Jermaine Williams. Therefore, the Municipal
Defendants' are not entitled to qualified immunity and their Motion for
Summary Judgment must fail.

Plaintiff's brief only addresses whether a constitutional violation occurred; it fails to address
whether the defendant’s actions were objecfiveireasonable in light of clearly established
law at the time of the conduct in question. Seeel@ao, 619 F.3d at 43boting that the role

of the Court is “not to create arguments for ddjation” or “raise [then] like a Phoenix from

the ashes[,]” but “rather, [the Court’s] role is to adjudicate the arguments with which [it is]
presented”); Williams, 432 F. App’x at 303 (notitigat the district court is “not required to
search the record in support of evidersigpporting a party’s opposition to summary
judgment”); Cinel,15 F.3d at1345 (“A party who ingdately briefs an issue is considered to
have abandoned the claim.”).
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A municipality is a “person” subject tsuit under Section9B3. See Monell v. New

York City Dep'’t of Soc. Servs., 436 U.858, 690, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978).

A local government entity may be sued “if it is alleged to have caused a constitutional tort
through ‘a policy statement, ordinance, ragon, or decision officially adopted and

promulgated by that body’s officers.” Cityf St. Louis v. Praprotnik, 485 U.S. 112, 121, 108

S. Ct. 915, 99 L. Ed. 2d 107 (1988) (quotikmpnell, 436 U.S. at 690, 98 S. Ct. 2018).
Alternatively, municipal liability may attactvhere the constitutional deprivation is pursuant
to a governmental custom, even if such cush@s not received formal approval. Monell, 436
U.S. at 690-91, 98 S. Ct. 2018. “[M]unicipahliility under Section 1983 requires proof of
three elements: a policymaker; an official ppli@and a violation ofconstitutional rights

whose moving force is the policy or custor®ibtrowski v. Cityof Houston, 237 F.3d 567,

578 (5th Cir. 2001) (citation omitted).

The elements of the Monell test exist t@yent a collapse of the municipal liability

inquiry into a respondeauperior analysis. See Bd. of tgnComm’rs of Bryan Cnty., Okla.

v. Brown, 520 U.S. 397, 415, 117 S. Ct. 1382, 13FEd..2d 626 (1997). A municipality may

not be subiject to liability melefor employing a tortfeasor.e®, e.g., City of Canton, Ohio v.

Harris, 489 U.S. 378, 392, 109 Gt. 1197, 103 L. Ed. 2d 412 (1989Municipal liability
requires deliberate action attribulalbo the municipality that ithe direct cause of the alleged

constitutional violationld. at 391-92, 109 S. Ct. 1197.

1. Municipal Liability — Policymaker

“The first requirement for imposing municipal liabilityis proof that an official

policymaker with actual or constructive knowledgethe constitutionaliolation acted on

30



behalf of the municipality.”Zarnow v. City of WitchitaFalls, Tex., 614 F.3d 161, 167 (5th

Cir. 2010) (citing _Cox v. City of Dall Tex., 430 F.3d 734, 748 (5th Cir. 2005)

(emphasis added)). A policymaker is “one who takes the place of the governing body in a

designated area of city administration.” Mgeer v. City of Houston, 735 F.2d 838, 841 (5th

Cir. 1984) (en banc). He or she must “decidegbals for a particular city function and devise

the means of achieving those tgaBennett v. City of Slidll, 728 F.2d 762, 769 (5th Cir.

1984) (en banc).

In this case, Plaintiff has entirely failedittentify or mention an official policymaker.
Instead, Plaintiff merely refers to the “City Gfeveland” as the policymaker. That is, Plaintiff
never argues that the Chief of Police, or theydfbaor any member of the Board of Alderman
for the City of Cleveland serve as the policymaln this action. It is also undisputed that
none of these individuals were present when this incident occurred. Yet, because the Court
concludes that Plaintiff has alstherwise failed to demonstrageclaim of municipal liability,
the Court further analyzes each odiRtiff's arguments on their merits.

2. Municipal Liability — Offcial Policy or Custom

The Court must next consider whether dtiegedly unconstitutional action constitutes
a “custom or policy” of the municipality. EhFifth Circuit has identified two forms that
“official policy” may take. First, a plaiiff may point to a policy statement formally
announced by an official policymaker. See Wehst85 F.2d at 841. Ithe alternative, the
plaintiff may demonstrate a “persistent widesgat practice of city officials or employees,
which, although not authorized by officially guted and promulgated policy, is so common

and well-settled as to constitute a custom thially represents municipal policy.” Id.

31



Plaintiff's first theory of municipal liabilityis that there is a policy of inadequate
training. “A municipality’s failure to train itpolice officers can withoujuestion give rise to

§ 1983 liability.” World Wide Street Preachdfsllowship v. Town of Columbia, 591 F.3d

747, 756 (5th Cir. 2009) (citations omitted). However, when a plaintiff seeks to impose 8
1983 liability on a municipality for its failure twain its employees, nomhtort standards are

replaced with heightened standards of culltgband causation. Citgf Canton, 489 U.S. at

391, 109 S. Ct. 1197. To prevail on a “failureran theory,” a plaintf must demonstrate:
(1) that the municipality’s traing procedures were inadequate, (2) that the municipality was
deliberately indifferent in adaing its training policy, and (3) that the inadequate training

policy directly caused the violations in gties. World Wide StreePreachers Fellowship,

591 F.3d at 756.

The Court addresses each of Plaintiff's argumantarn. First, Plaintiff maintains that
the “officers failed to secure evidence....” Plaintifaintains that its “experts” stated that “the
officers’ failure to do so goes against trainimfpich the officers should have received.”
Second, Plaintiff maintains that “Williams wadsft in a prone position with his arms
handcuffed behind his back . . . [and that] t@mduct goes againstetiproper standards of
training which should have beeaceived by thesefficers.” Plaintiff does not discuss these
issues any further under his faguto train theory of municipdiability. That is, the brief
“does not reference any evidence concerningpttoeedures used to train the officers [as
related to the securing of evidence or leavamgindividual in prone position].” See Zarnow,
614 F.3d at 170. There is no allegation madth wpecificity as to what the City of

Cleveland’s training program entails as relateth&gse issues or specifically how the training
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program as to these issues is defectie® Boberts v. City of Shreveport, 397 F.3d 287, 293

(5th Cir. 2005) (noting that in order for “lialty to attach based oan ‘inadequate training’
claim, a plaintiff must allege with specificity Wwoa particular training progm is defective”).
Third, Plaintiff maintains that “Williamswas placed in a choke hold during
apprehension . . .[and that] [Bhis directly contrary to the express terms of the policy and
procedures for the City of Cleveland Police Dépant and exhibits clearly that the officers
were not properly trained in accordance with @ig/’s policies.” Plaintiff, again, fails to
allege with any specificity how the trainingograms for the City are defective. In fact,
Plaintiff concedes that the City of Clevethset forth policies concerning the use of choke
holds. It does not automatically follow that the officers were inadequately trained merely
because Plaintiff alleges thateth acted contrary to City poles. If such were the case,
municipalities would be liable each and egveéime it was alleged that a city employee

violated a policy promulgated bycity. Yet, the elements of the Monell test exist to prevent a

collapse of the municipal liabiyi inquiry into a respondeatigerior analysis. See Brown, 520
U.S. at 415, 117 S. Ct. 1382. Aunicipality may not be subjedo liability merely for
employing an alleged tortfeasor. See, e.gy, & Canton, 489 U.S. at 392, 109 S. Ct. 1197.
Fourth, Plaintiff bases its failure to tratheory of municipal liability on the City’s
alleged failure to train officers in the use ofs€aelectronic weapons. As it relates to Taser
usage, Plaintiff appears to reyn a single incident theory (i.e¢he utilization of the Taser on
Jermaine Williams) to prove his claim, as lwas allege that the City maintains an
unconstitutional custom or praoti. The Court addresses bothluése issues, beginning with

the single incident theoryf municipal liability.
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“The single incident exception. . is a narrow one, and otiet [the Fifth Circuit has]

been reluctant to expand.” Burge v. $ammany Parish, 336 F.3d 363, 373 (5th Cir.2003)

(citing Pinedav. City of Houston, 291 F.3d 3334-35(5th Cir. 2010)). Tt is, claims of

inadequate training generally rerpithat the plaintiff demonstei pattern. Davis v. City of

N. Richland Hills, 406 F.3d 375, 383 n. 34 (5th.005) (citation omitted); see also Lewis

v. Pugh, 289 F. App’x 767, 772 (5th Cir. 2008}itg Thompson v. Upshur County, 245 F.3d

447, 458 (5th Cir. 2001) (“Proof of more than agbe instance . . . is required before such a
lack of training can constitute deliberate indiffere.”)). Indeed, Plaintiff must “demonstrate
that the municipality or supendgs had notice of a pattern ofipr acts fairly similar to what
ultimately transpired.” Lewis, 289 F. Appat 772 (internal citations omitted).

The Fifth Circuit has considered single atbn liability severatimes, and, “with only
one exception in some thirty years since Mortes ‘consistently rejeetl application of the

single incident exception.” Thompson v. Cocki 578 F.3d 293, 299 (5th Cir. 2009) (citing

Gabriel, 202 F.3d 741, 745 (5th Cir. 200®ge also Cozzo v. Tangipahoa Parish Council-

President Government, 279 F.3d32288 (5th Cir. 2002) (“[T]hizourt has often rejected

application of the single incident exceptignSnyder v. Trepagnier, 142 F.3d 791, 798 (5th

Cir. 1998) (“[P]roof of a sing violent incident ordinarilyis insufficient to hold a

municipality liable for inadguate training.”). The sole egption, Brown v. Bryan County,

involved a failure to train a neophyte on the ¢ibmsonal limits to the use of force. 219 F.3d
450 (5th Cir. 2000). The facts of Brown demtvate that single viot&on liability applies
only in extreme circumstances. In Brown, tftending officer was the sheriff's nephew who

had been on the job for only a few weeks andl i@ education or expernce whatsoever in
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law enforcement. Id. at 458. Moreover, shortl§obe joining the sheriff's office, he had been

arrested for several crimes, includiagsault and battery. Id. at 454.

Here, the officers involved in this incidehtad all been traink according to state
standards, and the training was current. “[FFHth Circuit] consider[s] compliance with state

requirements as a factor counseling againstilute to train’ finding.” Zarnow, 614 F. App’x

at 171; see also Conner v. Travis Cnty., 208dF794, 798 (5th Cir. 2000). Likewise, the
Fifth Circuit has explained thathen officers have receivedaining as required by state law,
the plaintiff must show that the legal minimwf training was inadequate. See Benavides v.

Cnty. of Wilson, 955 F.2d 968, 973 (5th Cir. 1992). Such evidence has not been presented in

this case. Further, the City of Clevelam@intains that Officers Perry and Goza were both
provided with specialized training in the usetlué Taser X26 Electronic Control Device prior

to the incident giving rise to this aoti. See Mcintosh v. Smith, 690 F. Supp. 2d 515, 536

(S.D. Tex. 2010) (noting, in a failure to tratase, that the municipal defendant submitted
evidence showing that thefficers attended taser trainingourses). Moreover, “that a
particular officer may be unsatisfactorily tmad will not alone suffice to fasten liability on

the city.” 1d. (quoting_City of CantonQhio v. Harris, 489 U.S. 378, 390-391, 109 S. Ct.

1197, 103 L. Ed. 2d 412 (1989)). Rather, the@gvous test” of “deliberate indifference,”
Brown, 219 F.3d at 461, is required because asélestandard of fault would result in de
facto respondeat superior liabil on municipalities-a resultie Supreme Court] rejected in

Monell.” Canton, 489 U.S. 378, 379, 109 S. Ct. 1197.

As the court noted in_Brown, liability for failure to train “depends upon whether it

should have been obvious . .. or. .. whether [there was] sufficient notice [ ] that the failure
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to train . . . was likely to lead to a vitilen of the Fourth Amendment.” 219 F.3d at 460.
While a single incident may serve as the baslgbility, “that violation [must be] an obvious
consequence of the failure to train.” Id.

Plaintiff here has not presented evidence tha risk of injury to citizens was the
obvious, highly predictable consequence of a lafctaser training.” Mclintosh, 690 F. Supp.
2d at 536 (internal quotations omitted). Thatigaintiff has not shown that the City had any
notice, much less ‘sufficient notice,” that tasers had previously resulted in [death].” Id.
(quoting Brown, 219 F.3d at 458, 460Moreover, Plaintiff has not proffered evidence that
the officers involved in this action have besatused of unreasonable or excessive force prior
to this incident. However, Plaintiff does attartigpshow a custom or practice on behalf of the
City of Cleveland concerning gar usage. The Court thus ntwns to and addresses those
arguments.

As noted, municipal liabily will only attach if the municipality wasleliberately

indifferentto the constitutional rights of citizenCity of Canton, 489 U.S. at 388 & n.7, 109

S. Ct. 1197. Errors of judgmexdo not alone proveleliberate indiffeence, nor is such
heightened culpability established simply ywing that a municipal could have ordered
more or different training or even misjudbevhether training wasecessary. The Fifth
Circuit has held that “deliberate indifference’dsstringent standard &ult, requiring proof
that a municipal actor disregarded a knowrobvious consequence of his action,” and that
“for an official to act with deliberate indiffenee, the official must both be aware of facts
from which the inference could be drawn thatibstantial risk of serious harm exists, and he

must also draw the inference.” Estate ofvBaex rel. McCully v. City of North Richland
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Hills, 406 F.3d 375, 381 (5th Cir. 2005). (citats and internal quotation marks omitted).
Additionally, “[d]eliberate indifference requires showing of more thanegligence or even
gross negligence,” and “[t]o satisfy the delilderandifference prong, a ahtiff usually must
demonstrate a pattern of violations and tt&t inadequacy of the training is obvious and
obviously likely to result in a constitutionalokation.” 1d. (citationsand quotations marks

omitted).

Plaintiff contends that “[tjhe use of fo reports produced by the City of Cleveland
demonstrates a very disturbitiggnd — that African American males, the vast majority of
which are in their twenties, are being tasedfiicers of the Clevelad Police Department on
a systematic basis during apprehension.” rfaifurther maintains that “during the time
period between May 29, 2010 and July 19, 2010 d@@hindividuals were tased by officers
of the Cleveland Police Department. Including the tasing of Jermaine, nine (9) individuals
were tased from May 29th until July 23rd. Each of these individuals was African American
and each were tased under very similar circumstances.” Plaintiff thus argues that this rises to
the level of a persistent and widespread practice. The Court finds Plaintiff has not met its
burden of establishing municipal liability. First, Plaintiff provides no other factual
background as it relates to thesing of the aforesaid AfricaAmerican individuals. The
tasing of such individuals thus could have been entirely proper under the circumstances. That
is, the tasing could have beeonstitutionally acceptable. The mere deployment or utilization
of a taser does not automatically equate tacdation of the FourthAmendment. If the
aforementioned tasing incidents all pass ctutgnal muster, then such incidents do not

established an uhconstitutional” custom or policy on balf of the City of Cleveland.
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Second, as to the racial allegations proffered, Plaintiff has failedetdify the number of
African Americans tased in relation to the numbé Caucasians or lo¢ér races. Moreover,
Plaintiff has failed toprovide population statistics—if ¢hCity’s population is majority
African American, it would stantb follow that police officersvould encounter more African
Americans than other races. Plaintiff simply has failed to set forth evidence that is legally
sufficient to support a finding of tieerate indifference. In ber words, there is no evidence
demonstrating that a policymaker (one in whichiiiff has failed to identify) or the City of
Cleveland has “made a deliberate or conscious choice to endanger constitutional rights.”
Lewis, 289 F. App’x at 772-73. Accordingly, summaudgment is appropriate as to this

claim.
Official Capacity Claims Against Officers

Plaintiff has also sued the officers in theificial capacities. An official capacity
claim is merely another way @leading an action against thatity of which the individual

defendant is an agent. See Kentucky \alam, 473 U.S. 159, 165, 105 S. Ct. 3099, 87 L. Ed.

2d 114 (1985). Plaintiff's allegations against thfficers in their official capacities are
essentially claims against their employere #Bity. See id. Because the factual basis for
Plaintiff's official capacy claims against the officers is tharsaas that for his claims against
the City, his official capacity claims againsetbfficers are duplicativef his claims against

the City and should be dismissed for theneareasons. See Castro Romero v. Becken, 256

F.3d 349, 255 (5th Cir. 200%jinding dismissal of claims anst officers in their official
capacities appropriate when the “allegagioduplicate claims against the respective

governmental entities themselves”).
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State Law Claims

In his complaint, Plaintiff also allegeslaims under Mississippstate law. Yet,
Plaintiff utterly failed to brief in his respoasn opposition to summary judgment such state
law claims. The Court thus considers thelséms abandoned. See In re Cao, 619 F.3d at 435
(noting that the role of the Court is “not teeate arguments for adjudication” or “raise [them]
like a Phoenix from the ashes[,]” buither, [the Court’s] role is to adjudicate the arguments
with which [it is] presented”); Williams, 432 F.pp’x at 303 (noting that the district court is
“not required to search the record upport of evidence supporting a party’s opposition to
summary judgment”); Cinel, 15 F.3d at 1345 (pArty who inadequately briefs an issue is
considered to have abandoned the claim.”).

Nevertheless, the Court notes that thkssissippi Tort Claims Act immunizes
governmental entities and their employees for act or omission of an employee engaged in
activities relating to police orre protection “unless the employee acted in reckless disregard
of the safety and well-being of any person engaged in criminal activity at the time of

injury.” Miss. Cobe ANN. 8§ 11-46-9(1)(c) (Supp. 2011); Giles v. Brown, 962 So. 2d 612,

615-16 (Miss. Ct. App. 2006). €hMississippi Supreme Cduhas described “reckless

disregard” as a higher standard than gross regiig, but less than intent. City of Jackson v.

Law, 65 So. 3d 821, 826 (Miss. 2011). The term “embraces willful or wanton conduct which

requires knowingly and intentionally doing angior wrongful act.”_Miss. Dep’t of Pub.

Safety v. Durn, 861 So. 2d 990, 995 (Miss. 2003ilar to an excessive force claim under 8

1983, the determination of whether thereswackless disregard will depend upon the
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circumstances surrounding the incident that caused the injury. SEity wf Goodman, 997

So.2d 270, 277 (Miss. Ct. App. 2008). Additionallyaifdefendant raises, as a defense, the
allegation that the plaintiff was engaged in criminal activity, that activity must have “some

causal nexus to the wrongdoingtbe tortfeasor.” City oflackson v. Powell, 917 So. 2d 59,

69—70 (Miss. 2005). The criminal activity must occantemporaneously witthe injury; it is

not sufficient that his earlier conduct was anal. City of Jackson v. Calcote, 910 So. 2d

1103, 1111 (Miss. Ct. App. 2005).

Here, the Defendants argue that Jermaiidiams was undisputedly engaged in
criminal activity at the time of his confroniat with the officers. Williams was a parolee
who had cocaine in his system and in his possest the time of his confrontation with the
officers. Williams was also resing arrest and entered intbophysical altercation with the
officers. Moreover, the Court findkat officers’ conduct does nose to the level of reckless
disregard as defined by the Mississippi Sumpe Court. Accordingly, the Court dismisses
Plaintiff's state law claims asserted agaihst City and the individual police officers.

CONCLUSION

For the foregoing reasons, Defendam®tions for summary judgment [122, 127, 129]
shall be grantetf
SO ORDERED, this the 2day of August, 2012.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE

12 Given the Court's ruling on summaryudgment, Plaintiffs motion for
reconsideration [166] is moot. Further, Dealant’'s motions to ske are also moot. The
Court has methodically considered all of thguements made at summgungdgment stage, and
finds that summary judgment appropriate irrespective ohw rulings on such motions to
strike.
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