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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

DELTADIVISION
ASHANTE NEWBERRY PETITIONER
V. No. 2:11CV17-MPM-JMV
RON KING, ET AL. RESPONDENTS

MEMORANDUM OPINION
This matter comes before the court onpieese petition of Ashante Neberry for a writ of
habeas corpus under28 U.S.C. § 2254 The State has responded tophgtion, and the matter is ripe
for resolution. For the reass set forth below, the imstt petition for a writ ohabeas corpus will be
denied.
Facts and Procedural Posture
Ashante Newberry is in the custody of thesdilssippi Department @orrections and is
currently housed at the Missippi State Penitentiary in Parchmiississippi. He was convicted in
DeSoto County Circuit Court for er(1) count of sale afocaine. Newberry was sentenced as a
subsequent and habitual offendes¢ove a term of sixt(60) years in the aiody of the Mississippi
Department of Correctionsee S.C.R., Vol. 1, pp. 95-96. Newtry appealed kiconviction and
sentence to the Missipgii Supreme Court, raigrthe grounds for lief (as stated by appellate
counsel):

A. Whether the State purposeful exclusion of black jurors violatBetson v.
Kentucky and thereby deniegbur defendant a fair trial?

B. Whether the Stateiolated your defendasstrights by going int¢other bad
acts not charged ihe indictment?

C. Whether the State denied your defendant a fair trial by improper
comments, remarks, opinions, andldds in its closing argument?
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D. Whether the court abused its d&ion in allowng hearsay into
evidence?

On December 8, 2008, the Mississippi CouAmpeals affirmed Newdrry’s conviction and
sentenceNewberry v. Sate, 19 So. 3d 752 (Miss. Ct. App. 2008h g denied, May 26, 2009¢ert.
denied, October 22, 200@ause No. 2007-KA-00875-COA).

Newberry filed goro se “Application for Leave to Proceed in the Trial Cdatong with a
“Motion for Post Conviction Religin the Mississippi Supreme Cowin September 12010. He set
forth the following grounds for lief in a section entitletilConcise Statements of the Claim and
Grounds Upon Which this Motion is Bagauthin the motion (astated by petitionguro se)*:

A. There is newly discovered evidence to demonstrate the State never had
evidence of an informer in cocairsales and nevattempted to call
alleged confidential informer aattempted to provide defense with
such exculpatory evidence.

B. The habitual and second and sdugent drug offender portion of the
indictment, charging Newberry ashabitual offender and second and
subsequent offender under Miss. Code Anr@9-19-81, and Miss.
Code Ann.§ 41-29-147, is defective anaid where the indictment
failed to charge, and the State faitedntroduce proof of, the element
of the dates of the judgmantthe prior convictions.

C. Petitioner Newberry vgasubjected to ineffecvassistance of counsel
in violation of the Sixth Amendmetid the United States Constitution.

1. Counsel failed to inteew and investigate the
confidential informant Bnnie Tunstall who would
have provided evidence tordenstrate that he did not
participate in any drug infmant procedures as the
state asserted and thatdid not know Danny Wilkey
and did not carry Wilkey to the address on the date in
which the state charged.

2. Counsel failed to seednd secure discovery from

The individual claims of ieffective assistanas counsel are taken from the argument
contained in petition& motion.See S.C.R. in Cause ® 2010-M-1494, p. 37.
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the state and secure the wisdist. Counsel also failed

to make an inquiry as tahy the state never called
Tunstall to trial since Tutall, according to the stase
case, was the confidential informant and was present at
the drug transaction and witnessed same.

3. Counsel failed to objedo the sentence being
imposed where the law required the indictment to
assert the dates of judgment in the prior convictions,
and to specify that such tda were, in fact, dates of
judgments and not datesf conviction and/or
sentencing.

D. Newberry suffered cumulativerer which caused hirto be deprived
of his Constitutional ght to a fair trial, in violation of the"sand &'
Amendments to the United States Constitution.

On November 16, 2010, the Mississippp&me Court denietthe application:

Newberry asserts that he has newlgcdvered, exculpatorgvidence, that his
indictment was defectivend that he was subjected ioeffective assistance of
counsel. After due considamt, the panel finds that treesssues, with the exception
of the ineffective assistance afunsel claim, codlhave been raised on direct appeal.
This Court will not consider claims that warapable of being raggl at trial and/or on
direct appeal. Miss Code Anr§ 99-39-21(1). Therefer those claims are
procedurally barred.

Notwithstanding the procedural bar, Newb&rmglaim of newly discovered evidence
and the related claim of inefttive assistance of counsel tan the merits where the
evidence is notof such nature thatould be practically conctive that had it been
introduced at trial it wouldhave caused a differentstdt in the conviction or
sentencé.Miss Code Ann§ 99-39-5(2) ad 99-39-27(9).
Newberry v. Sate, (Cause No. 2010-M-01494) (8sissippi Supreme Coudrder of November 16,
2010).
In the present petition, Newberry raises fitllowing grounds @stated by petition®r

Ground One: There is newly discovered evidernioedemonstrate ¢hState never had
evidence of an informer in cocainelesa and never attempted to call alleged

2 For the sake of bréty and clarity the court has sumrnzad the individual claims of
ineffective assistare of counsel listesh Ground Three.
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confidential informer or attapted to provide defense walich exculpatory evidence.

Ground Two: The habitual and second and sgosat drug offender portion of the
indictment, charging Newhsr as a habitual offendeand second and subsequent
offender under Miss. Code Anf.99-19-81, and Miss. Code An§.41-29-147, is
defective and void where thadictment failed to chargeand the State failed to
introduce proof of, the elementtbie dates of the judgmenttime prior conwtions.

Ground Three: Petitioner was subjesd to ineffective assistance of counsel in
violation of the Sixth Amendment to the United 8saConstitution.

1. Counsel failed to interviewnd investigate the confidential
informant Ronnie Tunstall who auld have providé evidence to
demonstrate that he did not f@pate in any drug informant
procedures as the statsserted and thae did not know Danny
Wilkey and did not carry Wilkey to the address on the date in which
the state charged.

2. Counsel failed to seek andcgee discovery from the state and
secure the witness lisgtounsel also failed tmake an inquiry as to
why the state never calldadinstall to trial sine Tunstall, according to
the states case, was present at theigitransaction and witnessed
same.
3. Counsel fail to object to therdence being imped where the law
required the indictment to assée dates of judgment in the prior
convictions, and to specify thatckudates were, in fact, dates of
judgment and not dates afrwviction and/or sentencing.
Ground Four: Ashante Newberry suffered cumwaatierror which caused him to be
deprived of his Constitutional right to a fair trial, in violation of tHe @hd &'
Amendments to the United States Constitution.
Newberry has exhausted his statart remedies as 8l of the issues raised in the instant
petition.
Procedural Default
Newberry’s claims in Grounds Onkyo and Ground Four of this fedehaleas corpus
petition were raised in Newbetsymotion for post-convictiorelief and held to bprocedurally barred

by the Mississippi Suprentgourt under Mississipfifode Section 99-39-21(lthe contemporaneous
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objection rule} As such, this court mayot review the claims in fabeas corpus proceeding.
“When a state court declines to hear a prisefegeral claims because thésoner failed to fulfil a
state procedural requirement, fedégdeas is generally barred if #hstate procedural rule is
independent and adequétesupporthe judgment. Sayre v. Anderson, 238 F.3d 631, 634 (Cir.
2001) (citingColeman v. Thompson, 501 U.S. 722, 111 S.Ct. 4%, 2553-54, 115.Ed.2d 640 (1991);
AmosV. Scott, 61 F.3d 333, 338-39{XCir. 1995)). Section 99-39t21) is anmdependent state
procedural barSokes v. Anderson, 123 F.3d 858, 860 (&Cir. 1997). The adeqogof the procedural
bar applied to Newbengclaims in state court depends‘amether Mississippi has strictly or
regularly applied it. Id. (citingLott v. Hargett, 80 F.3d 161, 165 {5Cir. 1996)). However, the
petitioner, Newberry,bears the burden of showititat the state did not sttly or regularly follow a
procedural bar arourttie time of his appeaand“‘must demonstrate that thiate has failed to apply
the procedural bar rule to claims identicasionilar to those raisdaly the petitioner himseffld.
Mississippi appellate courts regijeand consistently apply the cemiporaneous objgon rule as a
bar to appellate or psonviction review.Sith v. Black, 970 F.2d 1383, 1387&ir. 1992) see
also Day v. King, 2006 WL 2541600, at *4 (S.Miss. August 31, 200@No. 1:03-cv-624-DMR-
JMR)(for a list of Mississippi casé®lding issues preclurally barred fofailure to lodge a
contemporaneous objection or gesthe issue to the trial colirtNewberry has not shown that
Mississippi has inconsistently and irregularly aapthe contemporaneous@tiion rule and has,

therefore, defaulted his federal claim in state cddrtat 861.

3Mississippi Code Sectind9-39-21(1) statesFailure by a prisoner to raise objections,
defenses, claims, questions, issues@rs either in fact or law wdh were capable of determination
at trial, and/or on direct appesatgardless of whether such aredzhon the laws drthe Constitution
of the state of Migssippi or of the Unite®tates, shall constitute amer thereof and shall be
procedurally barred, btte court may upon a showinfjcause and actual puejice grant relief from
the waiver. See Miss. Code Ann§g 99-39-21(1).
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The court could, however, review the claidespite the default if Newberry could
demonstrate cause and acfu@judice for the defaultSee Coleman, 501 U.S. at 75Gee also Martin
V. Maxey, 98 F.3d at 84%{ting Sawyer v. Whitley, 505 U.S. 333 (1992)). Twove adequate cause for
the default, “there must be somethexternal to the petitioner, sometig that cannot fairly be
attributed to hin¥.Coleman, 501 U.S. at 753 (emphasis in orgin Valid examples of reasons
constitutingcause to excuse a procacdhl default includéinterference by officialsand“a showing
that the factual or legal basis for a claims not reasonably avdile to [petitioner]. McCleskey v.
Zant, 499 U.S. 467 (1991)Though cause for a procedural defaudty be grounded in attorney error:

We think, then, that the qu&s of cause for a procedurdéfault does not turn on

whether counsel erred or on the kind of error counsel may have made. So long as a

defendant is represented by counsdlose performance is nhaonstitutionally

ineffective under the standard established&mickland v. Washington, supra, we

discern no inequity in requiring him to behe risk of attorney error that results in a

procedural default.
Murray v. Carrier, 477 U.S. at 488.

While Newberry argued ineffectiassistance of counsel with regji¢o certain of the barred
claims in his state court pleadings, tteestourt determined that all of Newbésrglaims of
ineffective assistance obansel were without meris discussed in detdaklow, this court also
holds that Newberry’s counselrf@@med adequately. Asuch, Newberry cannestablish cause for
his default based aneffective assistance of counsel. SiNesvberry fails to establish cause, the
court need not consider whether Newl suffered actual prejudic&aahir v. Collins, 956 F.2d 115
(5" Cir. 1992).

The court could also review the meritdfegse claims if Newberry could show that
application of the defaultould result in a fundameadtmiscarriage of justice an exception confined

to cases of actual innocenthere the petitioner shows, as atdiatimatter, that he did not commit
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the crime of conviction. Fairman, 188 F.3d at 644 (citingard v. Cain, 53 F.3d 106, 108 {5Cir.
1995)). To prove actuainocence, the Newlry must produce new, relilbevidencehat was not
presented at trial — amaust show that it wasnore likely than not thato reasonable juror would
have convicted him indht of the new evidenceld. Newberry has prodad no new evidence to
establish his innocence; as suble, court need not consider @Gnals One, Two and Four of the
instant petition on the meritsFor these reasons, the court mayconsider Newbgy’s claims in
Grounds One, Two, and Fourt because Newbefgutied them in the courts of Mississippi.

Ground Three — Ineffective Assistance of Counsel:
Reviewed on the Merits in State Court

The Mississippi Supreme Court has alreadysidered Ground Three on the merits and
decided those issues against Newbdreyice, these claims are barred fiiwaheas corpus
review by the Antiterrorism and Effective Death Penalty Act, 28 U.S.C. § 2254(d), unless they
meet one of its two exceptions:
(d) An application for a writ dfiabeas corpus on behalf of a person in
custody pursuant to the judgmentaobtate court shall not be granted
with respect to any claim that wadjudicated on the merits in State
courtproceedingsinless the adjudication of the claim—
(1) resulted in a decision thags contraryd, or involved an
unreasonable application of, clgagstablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in
the State court proceeding.

“Though Newberry raises a claim‘aew evidencein Ground One (proposed testimony by
an uncalled witnesghis claim was discoverableigrto trial. The witnes in questiomas not only
listed in the prosecution’s discayebut was also subpoenaed by $tate at trial. Newberry could
have called him aa trial withess had hehosen to do so.

-7-



Id. (emphasis added). The first exception, sutbse¢d)(1), applies tguestions of lawMorris
v. Cain, 186 F.3d 581 (BCir. 2000). The second excaptj subsection (d)(2), applies to
qguestions of factLockhart v. Johnson, 104 F.3d 54, 57 (*5Cir. 1997). Since the petitioner’s
claims challenge both the application of law &inding of fact, this court must consider the
exceptions in both subsections.

Under subsection (d)(1),peetitioner’s claim meritdabeas corpus review if its prior
adjudication “resulted in a decision that veastrary to, or involved arunreasonable
application of, clearly established Federal lawd. (emphasis added). A state court’s decision
is contrary to federal law if it arrives at a conclasi opposite to that reached by the United
States Supreme Court on a question of law, ibidécides a case differently from the Supreme
Court on a set of “materialipdistinguishable facts.Williamsv. Taylor, 529 U.S. 362, 120
S.Ct. 1495, 1523 (2000). A stateucis decision involves aanreasonable application of
federal law if it identifies the correct governipgnciple but unreasonab(yot just incorrectly)
applies that principle to facts tfe prisoner’s case; this application of law to facts must be
objectively unreasonableld. at 1521. As discussed below, thetitioner has not shown that the
Mississippi Supreme Court unreasoryadgbplied the law to the factsr that the court’s decision
contradicted federal law. Accordingly, theception in subsection (d)(1) does not apply to
Ground Three of the petitioner’s claim.

Nevertheless, under § 2254(d)(2) Ground Threg stil merit review if those facts to
which the supreme court applied the law wereaiined unreasonably in light of the evidence
presented. Because the supreme court is presionmedie determined the facts reasonably, it is

the petitioner’s burden to prove otherwised de must do so with clear and convincing
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evidence.Miller v. Johnson, 200 F.3d 274, 281 {5Cir. 2000); 28 U.S.C. § 2254(e)(1). As
discussed below, Newberry has failed to ntkeistburden; as such, he cannot use subsection
(d)(2) to move this claim beyond § 2254(d), which bars fnabeas corpus review issues
already decided on the merits.

Newberry raises three claims of ineffective stasice of trial counsel Ground Three. The
Mississippi Supreme Court reviewtase claims of inedCtive assistance caael in posionviction
proceedings and found theémbe without merit. To prove hitaim of ineffectie assistance of
counsel, Newberry must satighe two-prong test set out&rickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052 (1984) bynewing both constitutionally deficieperformance byaunsel and actual
prejudice to his legadosition asa result. Motley v. Collins, 18 F.3d 1223, 1226 {Xir. 1994)
(summarizing th&rickland standard of review). Newbemyust establish both prongs of the
Srickland test to prove his claimvioawad v. Anderson, 143 F.3d 942, 946 {5Cir. 1998):Bates .
Blackburn, 805 F.2d 569, 578 (5Cir. 1986)(overruled on othgrounds). Moreover, under the
Antiterrorism and Effective DeatPenalty Act (“AEDPA”), to anaize the claims of ineffective
assistance of counsel in Ground HEjriae court must considertramly whethethe state cous
determination was incorrect — but aglether it was alsonreasonableKnowiesv. Mirzayance, 129
S.Ct. 1411, 1420 (2009) (citirgghriro v. Landrigan, 550 U.S. 465, 473 (2007)As set forth below,
the state cous decision rejecting Newbetsyclaims of ineffective asstance of counsel was a
reasonable application &frickland.

Under the deficiency prong of tirickland test, Newberry must pve that counsel made
errors so serious that couha@s not functioning as ttfeounsel guaranteed by the Sixth

Amendment.Srickland, 466 U.S. at 687. Counseperformance is coidered deficient ifit falls
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below an objective stdiard of reasonablenéss measured bygfessional normsSrickland, 466
U.S. at 688. Newberry “must overoe the presumption that, under ¢ireumstances, the challenged
action‘might be consideresbund trial strategy. Srickland, 466 U.S. at 689 (@tion omitted). The
court must base its decision upoct$aas they were known at thed, and avoid the temptation to
use the crystal clity of hindsight. Lavernia v. Lynaugh, 845 F.2d 493, 498 {SCir. 1988):Motley v.
Collins, 18 F.3d 1223, 1226'(%Cir. 1994).

In any event, Newberry has not satisfied thegyalice prong of the $& because he has not
shown that the result of the proceedings would baea different — or th&is attorney’s performance
rendered the result tie proceeding fundamentaliyfair or unreliable Srickland, 466 U.S. at 687,
694. See also Mayabb v. Johnson, 168 F.3d 863, 869 {5Cir. 1998);Goodwin v. Johnson, 132 F.3d
162, 170 (8 Cir. 1998). Areasonable probabilitys one sufficient to undermine confidence in the
outcome of the proceedindyloawad v. Anderson, supra. Newberry must affmatively plead this
resulting prejudiceBridge v. Lynaugh, 838 F.2d 770, 773 (5Cir. 1988). Newberry has not met
either prong of th&rickland test.

The Merits of Newberry's Ineffective Assistance of Counsel Claims

Newberry raises three claims of ineffectiveassistance of counsetwo of which center on
the confidential informant, TunstalFirst, Newberry claims thabansel was ineffecte/for failing to
interview Tunstall and further ingggate his statement. Newbeafieges that Tunall would have
testified that he did not participate in the inigegion or take Detective Wilkey, the investigating
officer, to the place where theug)is were sold. Newberry alslaims that counsel failed teeek and
secure discovery from the Stateand failed to secure a witness list from the state. He also argues

that counsel erred becausedinot determine why tHétate did not call Tunstall.
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Newberrys claim that counsel failed to seek disagvor a witness list from the State are
flatly contradicted by the recordhough the confidential informant, Tunstall, was not listed in the
State’s initial discovery, Newbersytrial counsel filed &viotion to Compel Didosure of Informant,
S.C.R. \ol. 1, p. 64, as well agequest for a continuance fome to investigaté.S.C.R. \Vol. 1, p.
42.

Tunstalls name was also listed in supplementaladisry provided to the fiense, as well as a
summary of the police repaiving details of Tunstdl§ role in the matteid. at pp. 50-52. Thus,
counsel not only investigad the name of the condidtial informant from th&tate, but also obtained
information regarding this witnegsovided in discovery and a potential witnedist. Indeed, though
not a necessary witnefes the State, the State subpoenaed himtaal witness. S.C.R. \Vol. 1, p. 64.
Newberry’s attorney also stated on the redloatl the State providedrhiwith full discovery,
including information regardg the confidential informantS.C.R. Vol. 2, p. 82.

“[Clomplaints of uncdéd witnesses are nfatvored in federahabeas corpus review because
allegations of what a witness would/bdestified are lgely speculativé.Sayre v. Anderson, 238 F.3d
631, 635-36 (8 Cir. 2001) (citations omitted)Mere conclusory allegatiois support of a claim of
ineffective assistance of counsel are insufficienaige a condtitional issué. Green v. Johnson, 160
F.3d 1029, 1043 (5Cir. 1998).See also; Miller v. Johnson, 200 F.3d 274, 282 {5Cir. 2000)
(citations omitted)“conclusory allegations dfieffective assistanad counsel dmot raise a
constitutional issue in a fedefabeas proceeding) Newberry has notated a valid claim for
federalhabeas corpus relief regarding thislaim of ineffective asistance of counsel.

To prove a claim that counsel erred by clapgot to call Tunstall, Newberry must

“demonstrate that the withess waaikable to testify and would hadene so, set othe content of
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the witness proposed testimony, and shthat the testimony would faa been favorable to a
particular defenseDay v. Quarterman, 566 F.3d 527, 538 {5Cir. 2009);see also Woodfox v. Cain,
609 F.3d 774, 808 {ECir. 2010). Newberry’s bamssertions cannestablish this clan, particularly
since discovery provided ltlge State reflects Tunstalparticipation ad there is nothig before this
Court to the contrary. lkhough Newberry mentioned an affidavibiin Tunstall in his state court post-
conviction pleadings, there was aifidavit attached to Newberg/pleading in statcourt; nor was
there any further evidence presented to the state-couthis court — contrary to the evidence in the
record.

In addition calling Turtsll to the stand could well haled to testimonylevastating to
Newberry’s defense, given Tuns&jpart in introducingpolice to NewberryFurther, such testimony
could well have openedetdoor for the State to explore whethanstall knew ofiny additional
cocaine sales made by Newberry. Newberry’s igssras to what Tundka testimony might have
been is speculative, at best, contrary to poéperts, and had the potihto cause devastating
damage to his defense. The ¢auill not second-guestefense counsel’s de@si not to call Tunstall
as a witness, it does not apptt such testimony wallhave caused a diffent outcome to the
proceedings. As such, Newhehas shown neither deficiennor prejudice in counssglactions with
regard to this claim of inefttive assistance of counsel.

Newberry also claims that cowhsvas ineffective in failing tobject to thesentence imposed.
He believes that counsel shoblave objected to the senterfadnere the law required the indictment
to assert the dates oidgment in the prior conuions, and to specify thatich dates were, in fact,
dates of judgment and not datésonviction and/or sentenciigECF Doc. 1, p. 38. The record

reveals, however, that the indictmbeontains the dates thfe judgments of twprevious convictions.
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Again, the record belidsewberry’s claims.

The trial court imposed a prapgentence upon Newberry asubsequent offender and under
Miss. Code Ann. § 41-29-12@nd as a habitual offendemder Miss. Code Ann. § 99-19%ased
on the prior convictions set forth in detail ihis indictment — and disesed during sentencing. The
indictment charged Newberry asubsequent and habitual offendgecifically s#ing forth two
prior convidions: (1)‘Possession of Cocaine 86/14/02 in Cause N@R 2001-694-R(D) in the
Circuit Court of Desoto County, sissippi; and sgenced on 06/14/02 to sera term of thirty-six
months in the Mississippi Deparént of Corrections suspendednd (2) Possession of Cocaine on
06/14/02 in Cause No. CR 2001-699BR(n the Circuit Court of D8oto County, Mississippi; and

sentenced on 06/14/02 to serverentef seventeen (17) monthstire MississippDepartment of

>Miss. Code Ann§ 41-29-147 provides:

“Except as otherwise@rided in Sectiod1-29-142, any person
convicted of a second subsequent offense umdhis article may be
imprisoned for a terraf up to twice the terrotherwise authorized,
fined an amount up to twice thatherwise authorized, or both.

For purposes of thisection, an offense tonsidered a second
or subsequent offense [drior to his convictin of the offense, the
offender has at any tinfeen convictednder this arti@ or under any
statute of the United &tes or of any statelaging to narcotic drugs,
marihuana, depressant, stimalanhallucinogenic drugs.

®Miss. Code Ann§ 99-19-81 provides:

“Every person convicted this state of a felyy who shall have been
convicted twice prewausly of any felonyr federal crime upon

charges separately browgimd arising out of parate incidents at
different times and who shall haveebesentenced to separate terms of
one (1) year or more in any stated/or federal p@al institution,

whether in this state or elsewheskall be sentenced to the maximum
term of imprisonment prescribed feuch felony, and such sentence
shall not be reduced or suspendedsmall such persdoe eligible for
parole or probation.
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Corrections followed by ninetedh9) post relase supervisioh.S.C.R. Vol. 1, pp. 7-8. Despite
petitionets contention to the contrary, imglictment clearly set forth ¢hdates of theonvictions and
sentences. The State set fantkhe indictment th necessary convictiots support both the
subsequent and habitual offender enhancenfsetbiss Code Ann§ 41-29-147; Miss. Code An§.
99-19-81;cealso UCCCR 11.03. The State alsesented evidence oktbe prior convictions at
sentencing. S.C.R. \Vol. 3, pp. 2820. Indeed, the trighdge found thathe appropriate certified
documents were presented tpgort the subsequent offender and habituahdéechargesld. at p.
270-271. The trial judge then gdton the record hadditional reasons famposing the maximum
sentencdd. at pp. 270-275. @insel simply had no basis with whichinterpose anbjection to the
sentencing. As such, Newberry can shoitheedeficiency noprejudice in counst actions and
cannot meet either prong of thetteet forth in StricklandSee, e.g., Clark v. Callins, 19 F.3d 959, 966
(5" Cir. 1994) {Failure to raise meritless @gjtions is not inééctive lawyering; it is the very
opposite?)
Ground Four — Cumulative Error

Newberry raises in Ground Fouclaim of cumulative error. Asll of Newberry’s claims are
either procedurally barred, laskbstantive merit, droth, his claim of cuniative error must be
dismissed.“Ineffective assistana®f counsel claims cannot besated from the accumulation of
acceptable decisions and activhnited Satesv. Hall, 455 F.3d 508, 520 {5Cir. 2006).

A federal court must nialisturb a state cotstapplication of law tcefcts unless the state court
decision was contrary tr an unreasonable applicatiorct#arly establishetfederal law as
determined by the Supreme Court. The statd’sal@cisions as to Grousd hree and Four of the

instant petition, did ndtresult[] in a decision that was contraoy or involvedan unreasonable
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application of, clearly ¢ablished Federal law, as determitiydthe Supreme Caunf the United
States, See 28 U.S.C§ 2254(d)(1)see also Gachot v. Salder, 298 F.3d 414, 421 {5Cir. 2002).
Accordingly, Newberry is nantitled to relief based upduis claims inthose grounds.

In sum, all of the grounds for relief the instant pgéion for a writ ofhabeas corpus are either
without merit or procedungi barred, and the petition will be denied. A finagment consistent with

this memorandum opinion will issue today.

SO ORDERED, this, the 10th day of February, 2014.

[s/ MICHAEL P. MILLS

CHIEF JUDGE

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF MISSISSIPPI
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