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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSI PPI
DELTA DIVISION
GREGORY FRAZIER, # 144000 PETITIONER
V. No. 2:11CV104-MPM-DAS
TIMOTHY MORRISAND
ATTORNEY GENERAL OF
THE STATE OF MISSI SSI PPI RESPONDENTS
MEMORANDUM OPINION

Gregory Frazier was convicted of aggravatsdault in the Circuit Court of Bolivar
County, Mississippi, and sentenced to twenty years in the custody Bliskissippi Department
of Corrections. After exhausting his gtaurt remedies, he seeks a petitiorhfdoeas corpus
relief in this court alleging iffective assistance of counsel. For the reasons set forth below, the
instant petition for a writ ofiabeas corpus will be denied.

Limitations on Review

Consideration of a federal petition flastbeas corpus is a two-tiered process. Before

considering the merits of any ataj the court must first determine if all procedural steps necessary

to preserve each issue raised for federal reviave been taken. The petition must be timely

filed.! Each claim in the petition must have been exhadst&the claim must have been

! There is no challenge to the timeliness of this petition.

2 «An application othabeas corpus on behalf of a person in custody pursuant to the

judgment of a State Court shall ro@ granted unless it appears théf) the applicant has
exhausted the remedies in the courts of the 3ta28.U.S.C§ 2254((b)(1)(A). “A fundamental
prerequisite to federdbbeas relief under 28 U.S.(§ 2254 is the exhaustion afl claims in state
court undeg§ 2254(b)(1) prior to requesiy federal collateral reliéf. Sterling v. Scott, 57 F.3d
451, 453 (8 Cir.), (citing Rose v. Lundy, 455 U.S. 5a982)). The doctrine sees the salutary
purpose of “giving the state courts the first opportunity to review the federadtitutional issues
and to correct any errors made by the trial couaisd thus'serves to minimize friction between
our federal and statystems of justice. Satterwhitev. Lynaugh, 886 F.2d 90, 92 [5Cir. 1989)
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presented to the highest courtlne state, the Mississippi Supreme Court in this case, either on
direct appeal through post-conviction proceedings. If the claim is exhausted, the court generally
proceeds to the merits. If the claim is not exdtad and state post-cortvam relief is no longer
available, the claim will be finally dismisséd.

Petitioners must also meeasd procedural requirementsf the state cort, through its
regularly enforced rules and pexures, refuses to considerissue on the merits because of a
procedural violation, the federal courts will geadly not consider the procedurally defaulted
claim. To overcome this bar of prateal default, the petitioner must shégause and
prejudicé for his default, or that dundamental miscarriage of justiceould result from its
application?

If an issue has been exhausted — andati girocedures followeefederal courts may
reach the second tier of the pess: addressing the issues on the merits. Merits-based
consideration is, however, limited to addresghage issues affecting substantial federal
constitutional rights. Federal courts do naidtion as appellate courts over the states, hold no

supervisory authority over those courts, and mayooect errors of state law unless they also

(quoting Rose, 455 U.S. at 518) (citations omitted)).

3 Sonesv. Hargett, 61 F.3d 410, 416 (5Cir. 1995).

4 "Where a state prisoner has defaulted hisrdddaims in state court pursuant to an

independent and adequate state procedurglthis court may not review the prisonéiabeas
petition unless he can demonstreagise for the default and actpagjudice as a result of the
alleged violation of federal law or demonstrate tadtre to consider #claims will result in a
fundamental miscarriage of justice Moawad v Anderson, 143 F.3d 942, 947{5Cir. 1998)
citing Sokes v. Anderson, 123 F.3d 858, 859 {5Cir.1997).  A“fundamental miscarriage of
justice’ is shown only where the petiner can establish his factuanocence of the crime of
conviction, with new reliable evahce not presented at triakFairman v. Anderson, 188 F.3d.
635, 644(8' Cir. 1999) ¢iting Ward v. Cain, 53 F.3d 106,108 {5Cir. 1995)).
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violate the constitutional rights of an accused.
Even in matters affecting fundamental consiioal rights, federala@urts have a limited
scope of review. Title 28 U.S.§.2254(d) provides:
(D) An application for a writ dfiabeas corpus on behalf of a peas in custody pursuant
to the judgment of a State cobahall not be granted withgpect to any claim that was
adjudicated on the merits in State cqudceedings unless thadjudication of the
claim-
(1) resulted in a aesion that was contrary tor involved an unreasonable
application of, clearly edttished Federal law, as determined by the Supreme
Court of United States; or

(2) resulted in @ecision that was ad on an unreasonalgletermination of
the facts in light of thevidence presented in tBéate court proceeding.

A federal court may not distuthe legal holdings of a stateurt even if convinced they
are erroneous, unless the decismoontrary to established fadélaw — or the application of
federal law is objectively unreasonable. A decision is‘contrary td clearly established Federal
law “if the state court arrives at a conclusion oppdsithat arrived at by [the Supreme Court] on

the question of law or if the state court decidease differently than [thBupreme Court] has on
a set of materially indistinguishable fatts.The case represents an unreasonable application of

clearly established federal 4\ the state court identifies the correct governing legal principle

from this Courts decisions but unreasonably applies fnaticiple to the &cts of the prison&r

®> Gilmorev. Taylor, 508 U.S. 333, 348-49 (1993)’@»nnor, J. concurring)ihere error
of state law, one that does not rise to the leval@institutional violation, may not be corrected on
federalhabeas”).

® Williamsv. Taylor, 529 U.S. 362 (2000).

" 1d. at 413.
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case”® Under this statute, the court must presumeehah state court factual finding is correct.

These findings can be disturbed only if thétmeer rebuts the presumption with clear and
convincing evidenc@. Frazier's claims have been rewied in light of these limitations.
I neffective Assistance of Counsel

To establish ineffective assistancecofinsel, Frazier must show thigt,) his counsés
performance was deficient and (2) the diefit performance prejudiced his defetiSe.Federal
courts “must indulge a strong presumption that cotgmsehduct falls within the wide range of
reasonable professional assistarbat is, the defendant must overcome the presumption that,
under the circumstances, the challenged actiight be considered sound trial stratédy. The
court is not to analyze counseactions in hindsig, but rather to judge his or her decisions in a
“highly deferential manner:* If counsel performance was deficiefithen [the court] must
determine whether there exists a reasonable pilapdbat but for the complained-of error the

outcome of the trial or appeabuld have been differetit® or that counsé performance renders

8 1d.
® 28 U.S.C§ 2254(e)(1).

10" pittsv. Anderson, 122 F.3d 275 (BCir. 1997):see Srickland v. Washington, 466 U.S.
668, 687 (1984).

11 grickland, 466 U.S. at 689.

12 Motley v. Collins, 18 F.3d 1223, 1226 {5Cir. 1994);quoting Strickland, 466 U.S. at
689.

13 Sharpv. Johnson, 107 F.3d 282, 286 n.9%ir. 1997).
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the result of the pre=ding fundamentally unfair or unreliabfe. The petitioner must not just
allege prejudice, but nstiaffirmatively prove it>

Frazier did not persuade the Mississippi Supr€mert that his claimbave merit; as such,
his burden in this court is greatstill. He must show not gnthat he suffered ineffective
assistance of counsel, but ttfae Mississippi Supreme Colgrdecision to the contrary was not
merely erroneous, but unreasonable. The court has analyzed each of Frazier’s claims under this
standard.

Summary of the Record

On April 9, 2008, about two weeks after thnelef their six-year dating relationship,
Frazier started harassing Crystéhddlington (“Crystal”) with repated calls and texts. When
she returned his calls around luriche, he threatened to come to Clarksdale, Mississippi and Kill
her. Crystal was a nursing student at the tingde was afraid for her life and reported what was
happening to Dr. Evelyn Smith, the DirectorMdrsing at Coahoma Community College. Dr.
Smith, in turn, alerted the police. Dr. Smith testfthat she overheard threats against Crystal on
her cell phone. Later that day, Crystal tried toegeestraining order in Coahoma County, but was
instructed she would need to apply for protection in Bolivaur@y. Over the course of the
afternoon, Frazier and Crystal had numerous pleongersations. Because Frazier appeared to
have calmed down, Crystal decidedytnto his home to talk.

Frazier shot Crystal in his bedroom while tiivo were alone. ¢écording to Crystal,

Frazier demanded to see her cell phone and palipah on her when she initially refused. While

14 Vuong v. Scott, 62 F.3d 673, 685 (5Cir. 1995).
5 Bonvillain v. Blackburn, 780 F. 2d 1248, 1253{XCir. 1986).
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Frazier was going through hghone logs and texts,‘arivate’ caller rang her phone. Frazier
held a gun to Crystal head demanding she answer the phone and tell him who was calling.
Crystal answered the phone and had a briefewation, before the calhung up. Frazier again
demanded to know who the caller was. Crystal she did not know. Fraaithen shot Crystal
in the leg, put the gun back to herad and demanded the identitytieé caller. Crystal testified
that she was unarmed when Frazier shot her. Fiam@ther, who was also at home, then
knocked on his door and asked what was happeniiter the shooting, Fraer went through her
purse, presumably for the gun she normally klepte, but on that day had left in her'sajlove
compartment. She testified that the knife Feaziaimed she had used was one of his knives
which he kept in his bedroom.

Frazier claimed at trial thathough he was acting in seléf@nse when Crystal pulled a
knife on him, he did not deliberately shoot hetle testified that he became alarmed about Crystal
tightly clutching her purse because he knewrsdrenally carried a gun. When Crystal went into
the bathroom, Frazier took the opponity to retrieve his gun fromnder the bed and put it under
the sheets next to him. When Qglgeturned, she sat in the recliéthe end of his bed with the
purse close to her feet. Frazier claims helggdkhis gun and rolled oaf the bed after Crystal
pulled a knife on him. He claims he was trying to disarm Crystal and that she grabbed the gun.
In the struggle over the gun, itsdharged. Frazier, however, take first two officers at the
scene that he and Crystal had baeguing and that he shot hersielf-defense. He did not say the
shooting was an accident. Cnryskas sitting in a recliner abosix feet from the bed when

Frazier shot her.



Conclusory Allegations

Frazier has made several claims of iaefive assistance obansel, but his brief
conclusory claims are devoid @fdtual allegations. Frazier devote®e sentence to each of these
claims:

The trial attorney failed to secure an excupatvitness. He failetb present the only

jury instructions that defendant may be acqditinder. He failetb object to a jury

instruction that guaranteel@éfendant[sic] conviction by defdant[sic] own testimony.

He didrit object to a irrelavant[sic] highly @udice[sic] testimony His professional

misconduct undermindtie defense.

The only other information provided withe petition was thMississippi Court of
Appeals decision affirming his conviction on dir@ppeal. While the opinion provides a
synopsis of the record, the Mississi@ourt of Appeals rejected Frazrclaims of ineffective
assistance of counsel without enumerating theffnazier submitted no other documentation and
did not incorporate any part tife state court record or pleads into his federal petition.

Courts are required to liberally constire se pleadings. The court is mindful of the

extent to which it must go in comsing the pleadings of a non-lawy8rput must also remember

% Hainesv. Kerner, 404 U.S. 519(1972) (th®o se complaint alleged lack of due process
sufficient to meet the then current 12(b)(6) standaxdoofey v. Gibson, 355 U.S. 41, 45-46
(1975));Blackledge v. Arledge, 431 U.S. 63, 75 n.7 (1977)(Petitiordrallenging a guilty plea on
the grounds of an unkept promise in the plea barpanhstated sufficient facts to pointto a ‘real
possibility of constitutional error,” (Adsory Note to Rule 4, Rules GoverniHgbeas Corpus
Cases), where he detailed the terms of tbengge, including when, where and by whom the
promise was made, and identifiedeonmitness to the promise.)yWhite v. Wyrick, 530 F.2d 818
(8" Cir. 1976) (per curiam) {ough court could not entertairetistate court claim that the
petitioner's conviction was supported by insufficienilence it liberally onstrued the petition to
allege the closely related federally cognizaidem that no evidence supported the verdict.
"[W]e note that petitioner appegmso se and is entitled to have hisgaldings interpreted liberally
and his petition should be construed to encompasalgation stating federeelief, i.e., that the
record is void of any credible Elence to sustain a conviction.l'd. at 819); Franklin v. Rose,
765 F.2d 82 (8 Cir. 1985)(citingMyrick as authority, reversed dismissal dfabeas petition on
the grounds that the lower court had failed ter#dly construe the petition. The lower court
-7 -



the limits of liberal construction. The court does excuse the failure to make any argument; nor
does the requirement for liberally construing a patigjive the court license to raise issues that the
pro se litigant has omitted’

None of Frazies grounds in the petition set forth fautd provide the aat with even the
hint of a claim. He does not $etth why he believes that his attey was deficient, and he offers
no proof of prejudice. ABrazier did not even incorpate his post-conviction motion by
reference, there is simply nothing the court can liberahstrue to arrive at a claim. It is neither
courts responsibility nor prerogatite comb through state court reds to ascertain what claims

a petitioner might have made.

failed to consider allegations in documents ipooated in the petition byeference. Liberal
construction "requires active interpretation in some cases to interpret a pro se petiticet."
85.); Guidrozv. Lynaugh, 852 F,2d 832(5 Cir. 1988)(The petition raised the issue of due
process denial by improper closing argument leypitosecution by incorporag a state appellate
brief that raised the issue.)

17" Johnson v. Quarterman, 479 F.3d 358 (5th Cir. 20071(0 se briefs are entitled to
liberal construction, but evgmo se litigants must brief argumenits order to preserve them.);
United Statesv. Hampton, 99 F.3d 1135 (BCir. 1996) (This court applies two principals in trying
to make sense of an inarticulgi® se brief. First, the brief must be liberally construed. The
court holds th@ro selitigant to a lower standard of argument than that to which attorneys are held.
Hainesv. Kerner, 404 U.S. 519, 520 (1972)Second, the pro se appellant must actually argue
something that is susceptible to liberal construction. (Id. at *1.) (Emphasis added))J.S v.
Martin, 68 F.3d 464 (8 Cir. 1995)(recognizing the limits fiberal constuction, the court
declined to construe ahdoned issues as included in the appeptesented tthe lower court);
United States v Hartshorn, 2007 WL 4146699 (S.D. Tex. 20079(¢o se pleadings are reviewed
under a less stringent standardttthose drafted by attornegad are entitled to a liberal
constructions that includes all reasonabferences which can be drawn from the@itifig
Hainesv. Kerner). At the same time, howeveamo se litigants are still required to provide
sufficient facts in suppoof their claims. United Satesv. Pineda, 988 F.2d 22, 23 (5Cir. 1993).
Even under the rule of liberal constructitmere conclusory allegations on a critical issue are
insufficient to raise a constitutional issud,” (Citations omitted)Ross v. Estelle, 694 F.2d
1008, 1011 (8 Cir. 1983)
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Frazier addressed his claims imsodetail in his traverse, buigldoes not cure his default.
His claims, and the facts suppog them, must be set fbrin the petition. Fraziés petition
should be denied as conclusdfy.

Ground 1A: Failureto Call Exculpatory Witness

Frazier claims that his attorney failed t@yide effective assistae of counsel when he
did not call arfexculpatory witnes%. His petition does not name any witnesses, but the
respondents have construed ttiaim, by reference to Frazigrstate post-conviction motid.
Addressing the merits of the claim raised in tlaespost-conviction pleadings, as if raised in the
federal petition, the court holds that #laim is without substantive merit.

In his state petition, Frazier complained timeti counsel failed to call two police officers,
whose testimony, he claims, would contradict tis¢it@ny of both Dr. Smitland Crystal. Both
women testified that the officeoserheard Frazier making threatsiagt Crystal while she was in
Smith's office. The record includes statementsrfrOfficer Brown, a campus police officer, and
Officer Bobo of the Clarksdale Police Departm@itt 11-3, p. 170-174). After the threats were
reported, both officers went to Smigloffice and spoke with Crystal and Dr. Smith. Bobo left the
office to assist in stopping Frazier, who hadwadiin Clarksdale. Brown remained with the
women. In his statement, Officer Bobo says heaivas present when Frazcalled — and that he

heard Crystas side of the conversation, but could hear what Frazier was saying. In his

18 Green v. Johnson, 160 F. 3d 1029, 1043(5Cir. 1998) (Mere conclusory allegations
of ineffective assisince of counsel are insufficientr@ise a constitutional isstig.U.S. v. Wood,
870 F.2d. 285, 288 N.3{%Cir. 1989); Rossv. Estelle, 694 F.2d 1008, 1012 {xir. 1983).

9 The court appreciatesetthoroughness of respondémsunsel in perusing the record
to determine the claims.
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statement, Brown does not say whether he overlagrthreats. Accordg to Bobo's statement,
however, Brown said that he hddhreats while Bobo was away.

“Complaints of uncalled witnessare not favored in federadhbeas corpus review
because allegations of what a witness wdave testified are largely speculati¢®. Even with
statements in the record, any testimony the officeuld have offered remains largely a matter of
speculation. The court must cormidhat counsel decided as a matter of trial strategy not to call
either after considering the praad cons of their potentialsigmony. The discrepancy between
the womers testimony and the officérstatements is not significant. Did the officers simply get
confused about who was in the room during airgeveral phone calls? Was Bobo simply unable
to hear Frazier making threatattothers in the room hearddunderstood? There are plausible
explanations for the discrepanityat do not call into quetion the truth or accuracy of the wortgen
testimony. The possible exculpatory value opdisg this testimony is, therefore, limited.

Fraziets attorney would have to weigh the sligiatue of bringing out this discrepancy
against the real potentiaf damage from testimony of eghor both officers. A reasonable
attorney could decide that the value of tigjhiting a minor discrepancy was not worth the
potentially harmful testimony dghe officer’s regarding Frazisrbehavior and Crystal's obvious
distress. Brown apparently heard the threadsveould have been a third witness to them.
Bobads statement indicates that he told Frazier todé2larksdale and not tmntact Crystal again.
Yet within minutes of Bob's return to Dr. Smithk office, Frazier called Crystal again and hung up

on Bobo when he got on the phone. The offi@auld also have testified about Crystal

20 | ockhart v.McCotter,782 F. 2d 1275, 1282 (5Cir. 1986);Marler v. Blackburn, 777
F.2d 1007, 1010 {5Cir. 1985);Murray v. Maggio, 736 F.2d 279, 282 {5Cir. 1984);Sayre v.
Anderson, 238 F.3d 631, 635-636&ir. 2001).
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demeanor, testimony unlikely to help Frazatefense, given Smithdescription. Frazier
attorney could well have decided, as a mattetidbdirategy, that any benefit from their testimony
was outweighed by potential prejudice from othstiteony the officers would likely have given.
The court will not second-guess caefis decision not to call thesvitnesses, even without the
benefit of the presumption of reasbfeness in his choice of witnessés.

Frazier points out that his attorney, in the trial transcript, mentions he would be calling
Officer Bobo, only to be informed that he was nagant at trial. Frazier argues that this shows
the failure to call Bobo wasot a tactical decision, batfailure to secure $ipresence. The record
reveals that the attorney said only that he wéptdbably call the officer, in response to the
courts inquiry about potential wigsses (Dkt 11-2, p. 72). The record, however, suggests
another explanation for his mentioning Bobpressure from Frazier, himself, who filegra se
motion demanding that botfficers be called. This referea does not establish that counsel
would have called Bobo, nor that he thougHlireg him was a good choice. However, assuming
for the sake of argument thile failure to secure Bolsopresence at trial was attorney error,
Frazier has alleged no prejudice from suclversight. The witness would not have provided
significant exculpatory testimony — and woplabably have given substantial damaging
testimony. Frazier was not prejudideglthe absence of this testimony.

Ground 1-B: Jury Instructions

In his second claim, Fraziatleges that his attornéfailed to present the only jury

instructions that defendamay be acquitted undesind“failed to object to a jury instruction that

guaranteed defendant['s] convami by defendant[‘'s] own testimoriy. Referring again to the

21 Kylesv. Whitley, 5 F.3d 806, 818 [(5Cri. 1993).
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state post-conviction motion, the resgents argue that Frazier is claiming his attorney failed to
obtain an explicit dedefense instruction. In Frazierstate motion, he also argues that his

attorney should have submitted an instruction on accident. He also attempted in his state motion
to claim that Crystal was a buagland therefore his attorndyasld have requested castle doctrine

or stand your ground instructions.

As a general rule, jury instructions do not form a basitdbeas corpus relief, which is
available only when a petitionestablishes that improper ingttions caused a fundamental
defect which inherently results in a completscarriage of justice or an omission inconsistent
with the rudimentary demands of fair procedtfreFrazier concedes in his traverse that the
self-defense instructions given mgecorrect statements of lawjdha review of those instructions
shows no error or irregularityith these instructions.

As to the accident theory, FraZgetestimony that he did nottentionally fire the gun
supports the granting of an accident instian, even though his claim was impeached on
cross-examination and contradicted by othstiteony and physical evidence. A separate
accident instruction would normally be requestedhismirecord. Nevertheless, the rejection of
this claim by the Mississippi Supreme Court carti®found to be unreasonable for a number of
reasons. First, the jury was cantlg instructed that the state sveequired to prove each element
of aggravated assault before they cowdwict. Specifically, the jury was instructegi]f you
find from the evidence beyond a readalraloubt that, on or about April'®@f 2008, the defendant

Gregory Frazier did unlawfullyyilfully and feloniously and purposely and knowingly caused

22 \Williamsv. Lockhart, 736 F.2d 1264, 1267 (%ir. 1984);Tarpley v. Estelle, 703 F.2d
157, 159 (8 Cir. 1983)citing Cupp v. Naughten, 414 U.S. 141, 147, (1973).
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bodily injury to Crystal Wadhgton with a deadly weapon and mohecessary self-defense, you
shall find the defendant guilty of aggravated assau{Dkt 11-2, p 101)(Emphasis added). This
instruction required the jury find that the shiogthad to be wilful and purposeful — thus,
necessarily, that it was not accidental — in ordeotvict Frazier. Further, the failure to include
a separate instruction was not pigial. The concept of accideistnot a complex, obscure legal
concept. Additionally Frazi&x claim of accident was adds®d in closing argument by the
prosecution. The prosecution argug8]ecause he wants to get off of this by accident, because
he knows his self-defense is falling through. A paranon the cell phone justified deadly force.
So he says that it's atcident and he was strugglihg(Dkt 11-2, p. 113). “I submit to you that
the evidence supports thatiguilty beyond a reasonable doubagfravated assault. There is
not even necessary self-defense in here. Tiherat even accident. It's deceit on his pgébtkt
11-2, p. 125). The prosecution told the jury, iosohg — explicitly — what the consequence of a
finding of accident would be: acquittal.

Also, the proof in this case is not tHee-said, she-sdidattle of testimony that Frazier
would have this court believe. The jury hadgdrof the threats made by Frazier against his
victim, the very day of the shooting. Frazier glad that the victim came after him with a knife;
however, the evidence establishest irystal was shot while seated in a recliner some six feet
from the bed. Also, Frazier talked to two polidBaers at the scene of the shooting, and he told
both of them that he had shotyStal in self-defense. He dibt say that the shooting was an
accident. Finally though Frazier argues withdbeuracy of the record, he incriminated himself
when he testified that he thought Crystal badn with another man the day of the shooting,

establishing the motive for his crime. (Dkt. 11-2, p. 80).
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Frazier also claimed in his state motion tGagstal was a burglama that his attorney
should have raised obtain castle doctringgrid your ground” instructics. The evidence does
not, however, support such an instroe. Crystal said she called Frazeenumber on her arrival
at his home, and his son answered and taldheedoor was open. Frazier corroborates this
testimony by saying that his son had his phone. WHrdgier testified thaCrystal burst into his
room, and his testimony attempted to portray Cryagdhe aggressor, heither testified that she
had broken into the premises, nor did he makesaoi report to the office after the shooting.
Instead, he told them that they had been argogfigre he shot her. Likewise, the state did not
argue that Frazier had a duty to retreat; theeStegued, instead, that the shooting was neither an
accident nor any type of self-defense. Theritestimony to support su@ry instructions, and
counsel rendered effectiassistance in deciding nimt seek jury instructionas to these defenses.

Ground 1(C): Failureto Object to
Irrelevant, Highly Prejudicial Testimony

Fraziets state post-conviction motion contaims argument that Dr. Smith should not
have been allowed to testify. Frazier thinkatther testimony is irrel@nt because she neither
knew him, nor was she a witness to the shootiSgnith testified that Crystal was extremely upset
— almost hysterical — after Frazier threatened h®mith personally ovedard threats being made
against Crystal on théay Frazier shot héf. Frazier's threats to kithe woman he shot — mere
hours before the shooting — are clearly relevant. Counsel rendered effective assistance by

declining to make a meritless objection.

23 Jronically, though not in thstate court trial record, Fraziginclusion of the victiris

phone records further confirms that he was the wigo threatened CrystalAdditionally, Frazier
denied having ever heard Cry&gbhone ring when they were in his room, but the records show
two brief back-to-back calls from the sam@mber, followed four minutes later by Fraze®11

call after the shooting.
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Ground 1(D): Professional Misconduct

Frazier claims, without eleration, that his attorn&yprofessional misconduct
undermined the defense. In his state post-ctiomienotion, Frazier argues that the trial court
reprimanded counsel, thus affecting bredibility and prejudicing Frazierdefense. The trial
court made one mild admonition to defense colungdter sustaining an objection to a leading
guestion the court addressed counsel as folloW&ho, what, when and where. Ywa been
leading the whole time. Stop it, Wilbér{Dkt. 11-2, p. 78). This one brief correction from the
court is not significant, and the conduct leading to it is not constitutionally deficient performance.
While counsét performance may not have been flas|at was well within the scope of
reasonably competent representation.

Conclusion

For the reasons set forth aboves iihstant petition for a writ dfabeas corpus will be
dismissed as conclusory and for want of substamtierit. A final judgmeinconsistent with this
memorandum opinion will issue today.

SO ORDERED, this, the 18 day of September, 2014.

[S MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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