Rideout v. Allstate Insurance, Inc. Doc. 144

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
DELTA DIVISION

PAMELA RIDEOUT PLAINTIFF

V. NO.: 2.11CV222-M PM -JMV

ALLSTATE INSURANCE COMPANY DEFENDANT
ORDER

This cause comes before the court on migd@t’'s motion for summary judgment pursuant
to Fed. R. Civ. P. 56 [Doc. 82, 83]. The pl#f has responded in opposition to the motion.
Upon due consideration of the meranda and relevant law, theuwrt is now prepared to rule.

Pamela Rideout is an African Americavoman who was employed by Allstate. She
alleges Allstate discriminated against her on the base of race with respect to compensation,
promotion, work assignments, resources, andraddeerse terms pursuant to Title VII of the
Civil Rights Act of 1964 and 42 U.S.C. § 1981.

The plaintiff, Ms. Rideout, was employdsy defendant starting in March 2006 as a
Market Distribution Associate (MDA). It idlaged Ms. Rideout, who was the only black female
MDA in her region, was paid less than the oti®As employed on or near her hire date. Each
new MDA was given resources by Allstate whincluded: a twentyeur month development
plan, home office, cell phone, access to reports, an expense account, and particular assignments
among other benefits.

Ms. Rideout claims she was provided withuarofficial, hand-written development plan
that only allowed her ten months rather tha@a tlventy-four months to complete. Further, as
early as May 14, 2006, Ridat informed her manager at Allstathat her access to essential

resources was unreasonably delayed. She wasronided a cké phone until September 2006, a
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laptop until March 2007, and was not providegranter until October 2007. Ms. Rideout also
claims she was assigned a market with limitecpieel and placed in lww-performing agency
with numerous personal and financial challengésa higher percentage than her similarly
situated peers. John Meyer, a Caucasian méle managed the Terssee territory of the
Southern Region, allowed Rideoupsers to select thegents for their respective markets, and
left the remaining rejected agents ks. Rideout according to her complaint.

Ms. Rideout contends Meyeoutinely related to her in dismissive and/or offensive
manner and stated she was being “overly anXimegarding the development plan and assigned
market. Plaintiff met with human resource représtves of the defendamt March and June of
2006 to inform them of the racial discrimtitan she was encountering with Meyer and an
incident in which a Caucasian peer referred tattzar African American as a “big black gorilla.”
Ms. Rideout states several people laughedesstiditement, including the manager, John Meyer.

After discussing the omgng issues, Rideout noticed am@d increase in hostility from
Meyer, and her resources continued to be delayed. Despite not having access to the correct
resources, plaintiff met her goddat other Caucasian MDASs did not.

Meyer additionally demanded Ms. Rideoutrsnder her law license although there was
no policy within Allstate which prohibits MDABom holding a law license. Ms. Rideout offered
to suspend her license, but Meyer and the Regliell Sales Consultant, Carl Tackett, rejected
her idea and insisted she surrender her license or face possible termination.

Ms. Rideout met with Mike Brown, the Regial Distribution Leader, in October 2007 to
handle her discrimination complaint and her lowf@enance rating despite the fact she met or
exceeded all measurable goals. Brown admittegivle actions were wrong and needed to be

addressed. Brown amended Rideou#iing and offered her an oppamity to participate in the



Talent Acceleration Program, a program resefeedilistate’s forty most effective employees.
Ms. Rideout was accepted into the progrand dghe program required her to work in the
corporate office in Northbrook, Illinois for twenty-four months, June 2008 until May 2010.

During the time Ms. Rideout was in the Tratlé\cceleration Program, she states she was
not subject to any caal discrimination.

Ms. Rideout states in February 2010, she was denied the opportunity to be considered for
a promotion and the not-posted-position was filled by a less qualified Caucasian male. Further,
she was denied the opportunity to be comr®d for several other regional positions.

In April 2010, Rideout was informed that if she returned to the Southern Region, she
would have to take a position in Kentucky, withtlie benefit of a refmation package. Robert
Moseley, a human resource representative, infortmedshe would not need to relocate because
the market could be successfully managed remoyel plaintiff claims similarly situated white
peers were not required to manage their teregofiom remote locations. Moseley indicated Ms.
Rideout could not return to the Memphis marketause it could only sustain one Field Sales
Leader (FSL). However, plaifitilearned that the Memphis matkwas split into two markets
and the new market that emerged from the g@i awarded to a Caucasian male from Florida.

Allstate announced Rideout would retutm Memphis as a FSL in May 2010. Ms.
Rideout contends however that she believeKtrgucky market was aggied to her and it was
not a temporary assignmenbDefendant refers the court to conversation Rideout had with
Moseley and Eric Harvey, in wd¢h Moseley stated that thefevere a lot of moving parts®”

Plaintiff argues that defendant misrepresents thimgiraf the plaintiff's notes that relate to the

! In the complaint, Moseley is spelled two ways: Moseley and Mosely.

2 Whether the personal notes cited to by counsel prove Rideout knew it was a temporary position or not is best left
for the finder of fact.

3 Defendant states this phone conversation was illegallydeddy the plaintiff using an audio recording device;

however that issue is not before this court.



phone conversation and they are in response rtéebening that the Kentucky assignment was
temporary. Further she argues the telephooeversation and the meaning of Moseley’'s
statement is an issue for the jury.

Despite Ms. Rideout conterdj she was not happy to moteChicago due to having a
young son, she now contends she wanted to le@vephis for the Kentucky market, but did not
tell Moseley of her preference because “hertht ask... the very marketpreferred had been
assigned to me... and no indication that knowimg preference would make a difference to the
decision...” Further, plaintiff testified she woutéve left the TAP program early to come back
to the Southern Region and “would have came back for anything to be with [her] son.”

Rideout learned that the Kentucky positionsveavarded to a Caucasian male who was
provided a relocation package but was later terrathaue to his inabilitfo pass the initial
background check.

Ms. Rideout was assigned a market in M29A0 that was comprised of sixty percent
African American agentsand a similarly situated whiteSL was awarded a territory with
significantly less African American agents.

It is alleged in the complaint that after Rideout filed a formal charge of discrimination
with the EEOC in August 2010, RobertmBiich became more openly dismissive and
disrespectful of her. Plaintifises as an exampthat Emmich counseled plaintiff about her
communication skills, and statesthe used too many “big wordshat intimidate and confuse
people, but rarely challenged Caucasians’ comaatiain skills. A Caucasian FSL referenced to
plaintiff as a “bitch” during a meeting and Emmich did not admonish the employee after several

other FSLs complained to HR. Ms. Rideout dilan internal complaint in November 2010

* In plaintiff's complaint she statesah“African American Agents historicallyave agencies comprised of African
Americans. African Americans historically do not purchsseurities which is a large gimn of the FSL'’s goals.”
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regarding the incident because she thought it was unacceptable that the Region’s investigation
did not find “mal-intent” with this behawer and perceived it as a personal matter.

Plaintiff began reporting to Emmich onnimry 1, 2011. Emmich disclosed Rideout’s
confidential performance discussions with tmgers but did not disclose this information
regarding Rideout’s peers tmher employees. On Februatyp, 2011, Moseley investigated
Rideout’s claims that Emmich’s conduct was lratary in nature. Moseley acknowledged that
Emmich should not have conversed regardingeBut's development with her peers. Rideout
also states Emmich exhibited a toleranceréarally offensive conduct when on June 2, 2011 he
excused her peers’ behavior because “some egapt can’t get past skin pigmentation” and
later stated that he understood how a recruitldv@ssume she was white because she was “so
articulate.® Ms. Rideout again met with Moseley t®peess concerns with Emmich’s ability to
assess her performance in an unbiased mattentiflatates she wasubjected to retaliatory
conduct by Emmich and he subjected her teatgr scrutiny than her similarly situated
Caucasian peers.

After meeting with Moseley and Emmich May 2011, Rideout experienced additional
interference with her market from Emmich, atihneembers of management and other Caucasian
FSLs. Ms. Rideout states Emmicbutinely avoided meting with her and her agent, but met
with and supported similly situated Caucasians. Plaintiféported to Emmich that a high
performing agent was violating several policies and procedures and receiving enhanced
commissions as a result of his activity. Rideoairok that rather than investigate her concerns,

Emmich helped disguise the agent’s activityatmid a corporate securitpvestigation and he

® The declaration filed by the plaintiff states that it was Walsh who responded with the skin pigmentation remark and
later that Emmich admitted an FSL in his territory “couldn’t get past skin pigmentation.” Regardless, the court notes
it was Allstate employees who made such remarks and that management was aware of the remarks.
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also secretly assisted in tpeocess of removing the agent afther market by circumventing
the policies and procedures.

Ms. Rideout claims the market assignedh&ry had problems na&xperienced by other
FSLs, and because of her race she was not &sdigned a market. Instead she contends she was
the only FSL required to cross #dines, her market was populatedh several defunct agents,
she was assigned agents who had already rectmadhation notices, she encountered an agent
using a crack cocaine pipe in his office, ahe observed a used condom openly displayed on an
agent’s desk. As a FSL, Rideout’s bonusese tied to the goals of the agents.

Rideout further claims that her markets adjusted in Decdvar 2011 to adversely
impact her earning potential, dushe received an Unsatisfagtdyotice after conversations and
emails regarding the accuracy of her goalse Fstant action wasléd on November 16, 2011
and was amended on August 1, 2012. Plaintfigreed on August 23, 201&fter accepting a job
with a company, Jabil, while still employed by Allstate.

“The court shall grant summajudgment if the movant®ws that there is no genuine
dispute as to any material fact and the movanéntitled to judgment as a matter of law.”
Fed.R.Civ.P. 56(a). In deciding whether a fadue has been created, courts must view the
evidence in the light most farable to the non-moving partyee Harris ex rel. Harris v.
Pontotoc Cnty. Sch. Dist., 635 F.3d 685, 690 (5th Cir. 2011).The existence of a factual dispute
does not preclude summary judgméf the dispute is néier material nor genuind.iddell v.
Northrop Grumman Shipbuilding, Inc., 2011 WL 6781012 (S.D. Mis®ec. 27, 2011) (citing
Willis v. Roche Biomedical Labs., Inc., 61 F. 3d 313, 315 (5th Cir. 1995)). A genuine issue of
material fact exists when the evidence is suah @ahreasonable jury could return a verdict for the

non-moving partyRockwell v. Brown, 664 F.3d 985, 990 (5th Cir.2011).



A party asserting that a fact cannot be ageauinely disputed must support the assertion
by: citing to particular parts of materiala the record, including depositions, documents,
electronically stored information, affidavits declarations, stipulationgncluding those made
for purposes of the motion only), admissions, intgatory answers, or other materials. Fed. R.
Civ. P. 56. An affidavit or éclaration used to support oppose a motion must be made on
personal knowledge, set out facts that would brisglble in evidence, and show that the affiant
or declarant is competent to testify on the matters stdtkd:[Clonclusory allegations,
speculation, and unsubstantiated ggses are inadequate to s&fishe nonmovant's burden in a
motion for summary judgmentJordan v. Cleco Corp., 2013 WL 673438 (W.D. La. Feb. 22,
2013) (citingRamsey v. Henderson, 286 F.3d 264, 269 (5th Cir.2002)).

Plaintiff did not complain to the EEOC abdube incidents betwedmer hire in 2006 and
June 2008 until she filed her Charge in Augit0. Defendant argues any events between 2006
and 2008 are non-actionable. As sthtin her surreply, plairiti “includes the facts of her
employment prior to 2008 as background and tmalestrate the culture of discrimination that
existed in the Southern Region throughout hepleyment...it is clear tht all the actionable
conduct occurred in 2008 and later.” Therefore, plaintiff's claims arising under her employment
until June 2008, need not be aelsbed under the procedural reqguieats of Title VII or Section

1987, but are hereby waived by plaintfff.

® See Jonesv. RR. Donnelley & Sons Co., 541 U.S. 369 (2004) (Four-year statute of limitation for claims “arising
under” federal statutes withoustatute of limitations that were enacted after December 1, 1990.

’ Plaintiff states her “work at the corporate office was without racial incidemt’that explains the gap between the
two time periods of alleged discrimination. Plaintiff's contention of disicration is not helped by counsel’s
“typographical error” in her response brief in which slagest “no cause of action aeogrior to 2010.” Counsel
states however it was intended to state “no cause of action arose prior to those alleged in her 0ChdEgEof
Discrimination.” Further, plaintiff stas the facts prior to 2008 are baekgnd to demonstrate the culture of
discrimination that existed in the Southern Region throughout her employment.
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Plaintiff's constructive dischargeaim cannot survive summary judgmé&mis. Rideout
was employed by Allstate for oveix years, and dlbugh she complained of racial slurs and
unpleasant name calling during her employmestite has failed to demonstrate that the
conditions were so intolerabtbat a reasonable person wohlave felt compelled to resigBee
McCoy v. City of Shreveport, 492 F.3d 551 (5th Cir. 2007). It is clear to the court that the actions
of both the employees and managers of Allsi@re unbecoming to any professional setting,
however they do not rise to the level of doastive discharge in Ms. Rideout's case. Ms.
Rideout cites the Unsatisfactory Notificationesteceived after she had begun to search for a
new job to bolster the constructive discharge cldiawever again this does not rise to the level
needed to survive summary judgmérfurther, Ms. Rideout negotiated a position with a
different company while she was still employedAllstate and resigned from Allstate knowing
she was moving into her new position with Jabilerefore there is no actionable claim for back
pay, and Ms. Rideout suffered no harm ilatien to a constructive discharge claim.

The court considers Rideout’s remaining iriaibased on Title VIl and 42 U.S.C. § 1981
under the same rubric of analydraggs v. Mississippi Power & Light Co., 278 F.3d 463, 468
(5th Cir. 2002).

Plaintiff alleges that she was discriminateciagt based on her raemd thus the court
turns to the standards set forththg United States Supreme CourMoDonnell Douglas Corp.

v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L.Ed.2d §6873). Ms. Rideout claims Allstate

retaliated against her for complaining of the racial discrimination, failed to promote her to two

® The court is not certain plaintiff has even propesyeated a cause of action for constructive discharge but
assumingarguendo, it is properly before the court on thisotion, the court addresses it below.

°® The court does not reacheticonclusion that the Unsdtistory Notification cannobe used to demonstrate
retaliation against Ms. Rideout, and leaves that determination for the finder of facts.



manager training positions and they failed @ssign her to the Kentucky market. These
remaining claims are best left to the jury.

To establish @rima facie case of retaliation under Titlelly Rideout must show: (1) she
engaged in statutorily protected activity, (2¢ Suffered an adverse employment action, and (3)
there is a causal connection between the pedeattivity and the advge employment action.
Mayberry v. Vought Aircraft Co. ., 55 F.3d 1086, 1092 (5th Cir.1995) (citation omitted).

In order to make a circumstantjalima facie case of unlawful race discrimination in her
failure to promote claim, Rideout must introéugvidence that: (1) she is a member of a
protected class; (2) she appliand was qualified for a job for which the employer was seeking
applicants; (3) despite her qualifications, slas rejected; and (4)taf her rejection, the
position was filled by someone of a different race or remained open and the employer continued
to seek applicants from persons of complainant's qualificafidci3onnell Douglas Corp. at
802.

If plaintiff has established the elements of piema facie case, the burden of production
then shifts to Allstate to produce evidence thatplaintiff was rejectd or someone else was
preferred, for a legitimate, nondiscriminategason. Once the defendant has articulated
legitimate, nondiscriminatory reasons for the esgpient action at issuplaintiff must present
“substantial evidence” #t the employer’s proffered reasisra pretext for discrimination.

Laxton v. Gap, Inc., 333 F.3d 572, 578 (5th Cir. 2008). Twosv pretext on summary judgment,
the plaintiff must substantiateer claim through evidence demumasing that discrimination lay
at the heart of the employer’s decisiénice v. Fed. Express Corp., 283 F.3d 715, 720 (5th Cir.

2002).



The courts are not in the bness of analyzing hiring dextons within a company based
on whether a particular individuadas better qualified than a peespecially in this case where
Ms. Rideout relies on her own resume as proof she was clearly better qualified. However, when
it is alleged that the environmeoit Allstate’s Southern Region wan such a state that bigoted
remarks were laughed at by fellow employeesraadagers, it becomes more likely the plaintiff
will show pretext by proving the reasons proffered by Allstate are unworthy of credence.
Allstate, through briefing, states multiple reasons why plaintiff was not promoted, or assigned to
the Kentucky market, and in fact given “wiith markets” and not underperforming markets.
However the reasons set forth do not entitletAtssto summary judgment, even with their
burden being only of producti, and not persuasion.

In light of the foregoing, the court concluddsat plaintiff has estdished triable fact
issues regarding whether she was not promatednot given the Kentucky market due, at least
in part, to her race amid the racially hosterk environment in which she was employed.
Although the evidence presentedth@ court at this juncture deeot present a strong case for
the plaintiff, summary judgment isot proper. Plaintiff faces anphill battle to prove Allstate’s
actions were motivated by her race or becauseain@lained about discrimination. It appears to
the court, however, that the plaintiff has clainesery action, or lack thereof, by Allstate during
her six years of employment amounted to abhdiscrimination andhat it caused adverse
employment opportunities. Plaintiff has, in tmstant, the benefit dieing the non-moving party
and therefore all inferences are in her favor. paedies have presentedttte court full briefing
on the issue of summary judgment and it is appahare is still a genuine issue as to material

facts that would affect the outcome of thisecaBherefore, the motion for summary judgment is
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DENIED in part and GRANTED as to plaintiffs claims between 2006 and 2008, and

GRANTED as to plaintiff's onstructive discharge claim.

IT IS ORDERED this the 18day of November, 2013.

[ MICHAEL P.MILLS

CHIEF JUDGE

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF MISSISSIPPI
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