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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION

THURMAN KIRKWOOD PETITIONER
V. No. 2:12CV2-MPM-DAS
RON KING, ET AL. RESPONDENTS

MEMORANDUM OPINION
This matter comes before the court onpfeesepetition of Thurman Kkwood for a writ of
habeas corpuander28 U.S.C. § 2254 The State has respondedhe petition, and Kirkwood has
filed a traverse. The matter ipeifor resolution. For éhreasons set forth balpthe instant petition
for a writ ofhabeas corpusill be denied.
Facts and Procedural Posture
Thurman Kirkwood was convicted of burglaryasfiwelling (Count I)felony fleeing (Count
I), possession d firearm by a convicted felon (Count JI§nd grand larceniCount IV) in the
Circuit Court of Coahoma County, Mississipfitate Court Record, (“S.R.”), Vol. 1, pg. 9.
Kirkwood was sentenced as a habitfénder to serve arta of twenty-five yeas on Count I, five
years on Count Il, ten yesaon Count Ill, and ten yesaon Count IV, all to beerved in the custody of
the Mississippi Department of Ceations without the podsiity of parole. SC.R., Vol. 1, pp. 12-23.
The sentences on Count#l,|and 11l were orderetb run consecutively teach other and a sentence
previously imposed in Coahoma County Circuit Court Cause No-@DF, while thesentence in
Count IV was ordered to run concuntlg with the sentences in Cougdl, and Iil, as well as the
sentence in Cause No. 2007-01@C.R., Vol. 1, pp. 12-23.
Kirkwood appealed his cwictions to the Miss@ppi Supreme Court, raising the following

grounds for relief (as statéyg Petitioner through counsel):
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Issue One: Whether the trial court erred when it allowed the prosecutor to submit
the Appellans prior felony convictions spite of the Appellarg offer
of a stipulation.

Issue Two: Whether the trieburt erred in failing taorrectly apply Mississippi
Rule of Evidence 60¥)cluding condughg a balancing test on the
record and/or giving limiting instations when the State improperly
impeached the Appellant regardingstprior convictions during cross-
examination, furthermore, whether the trial court erred in determining
that the Appellantopened the dobto such cross-examination by
answering a quésn posed to him by the State.

Issue Three:  Whether the evidence wdfscgent to support conviction on grand
larceny when there was t@stimony or evidence &sthe actual value
of the item alleged tbave been stolen.

Issue Four:  Whether the Appellantonviction for grand taeny was against the
overwhelming weight of the ewatice when the only evidence
presented by the State was a wittstgstimony as to purchase price
which was in no way anchored bgaie and when, ahown in the
exhibits, the vehicle iquestion was in an obvioskape of disrepair.

Issue Five: Whether thigal court erred in denying the Appellantircumstantial
evidence jury instruction whenapplied the improper method of
analysis in concludinthe direct evidence ofdéoccurrence of a crime
is the appropriate mebd of analysis, rathéat direct evidence
showing the guilt othe Appellant.

Issue Six: Whether thaal court erred in oweuling defense counssl
peremptory instruction when theag failed to provide sufficient
evidence that the building guestion was dwelling house.

Issue Seven: Whether any of the abexrors concerning violation of the
Appellants fair trial rights maye considered harmless.

Issue Eight:  Whether cumtilee error deprivedhe Appellant of his fundamental
right to a fair trial.

The Mississippi Court of Appeals affirmed Kirkwdsdonvictions ath sentencesKirkwood v. State
53 S0.3d 7 (Miss. App. 2010%hg. deniedJune 15, 2010 (CausedN2008-KA-01349-COA). The

Mississippi Supreme Court then granted & @frcertiorari ad reversed Kirkwodd convictions and
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sentences on Counts | and IV becédtisere was no direelvidence that Kinkood committed the
crimes of burglary of dwelling or gand larceny,and the trial court hadenied a circumstantial
evidence instructionKirkwood v. State52 So0.3d 1184, 1187 (Miss. 201The Mississippi Supreme
Court affirmed Kirkwoots convictions and sentersa@ Counts Il and Il1.

Kirkwood then filed an applicain in the Mississippi Suprent@ourt seeking permission to
proceed in the trial court withggetition for post-conviction collatal relief, raising the following
grounds for relief, (astated by Petitiongaro se:

Issue One: Whether the evidencsupport a conviction gfossession of a
firearm by a convictéfelon was sufficient to convict.

Issue Two: Whether the State proveat thirkwood was an habitual offender
beyond a reasonable doubt at th@esgcing hearing the alleged
document were not propeidythenticated and Kirkwotglattorney
was denied the opportupito cross-examine a f@n of authority in
which to authentide said documents.

Issue Three:  Whether Kirkwood receivefdefive assistance of counsel in various
stages of his trlaand sentencing.

A. Trial counsel failed to file meargful motions atrucial phases of
Kirkwood's trial.

Kirkwood then filed a supplementadief to his petition fopost-conviction collatet relief, raising the
following additional groundésummarized by the court):

1. The trial court erred idenying Petitioner a cantiance and refusing to
appoint petitioner new counsel.

2. Petitiones trial attorney was conatitonally ineffective in:

1 In his supplemental briejrkwood also raised the claithat the State had failed to
adequately prove he wasabitual offender and that trial counkatl been deprived the right to cross-
examine the individual who preparém® documents presented upport of his habitual offender
status. As this is theame Issue Two in Kirkeod's original applicatio for state post-conviction
collateral relief, the aart did not include while summarizinggtigrounds in the sufgment to avoid
confusion and duplication efsues to discuss.
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A. Failing to communicate with Petitienand adequatefyrepare a defense.
B. Failing to interview alibi witnesses.

C. Failing to object to inconsistestatements made by Officer Powe.

The Mississippi Supren@ourt denied Kirkwood application, holding:

court):

Kirkwood challenges the sudfency of the evidence garding his onviction of
possession of a firearm by a convicted felbie. also claims that the state failed to
prove his habitual offeder status at sentencing. Bothiedse issues were capable of
being raised at trial and/on direct appeal, and theyearow procedurally barred.
Miss. Code Anng99-39-21(1). Notwithstanding tipeocedural bar, the issues are
without merit. Kirkvood also raises several clainfaneffective assistance of
counsel. Kirkwood was represented on appeal by cowhsetlid not represent him
at trial. Accordingly, his @ims of ineffectiveassistance of counsaile procedurally
barred. M.R.A.P. 22(b). Notwithstding the procedural bar, Kirkwosdneffective
assistance of counseaghs do not pass theasdard set forth iStrickland v.
Washington466 U.S. 668, 687 (1984After due considetion, the panel finds
Kirkwood's Application for Leave t@roceed in the Circuit Court, and his supplement
thereto, should be denied.

In the instant petition, Kirkaod raises the following grountts relief (summarized by the

Ground One: The evidence was insufficiensupport a convion for felon in
possession of a firearm.

Ground Two: The evidence was insufficiemshow that Kirkwood was a habitual
offender.

Ground Three: Ineffectivassistance of counsel:

A. Trial counsel violated Kirkwodd rights under th Confrontation
Clause by failing te@hallenge the Stateevidence.

B. Trial counsel refused to subpoena the individwis actually
committed the crimes.

C. Trial counsel should kia objected to the Stégdailure to adequately
prove that Kirkwood waa habitual offender.

-4 -



Ground Four: The Mississippi Supreme Cauiecision orpost-conviction
coIIater.aI review was erroneoasd did not prvide adequate
reasoning.
The Doctrines of Procedural Default and Procedural Bar

If an inmate seekingabeas corpuselief fails to exhaust aigsue in state court — and no
more avenues exist to do so — under the doctripeagiedural defaulthat issue cannot be raised
in a federahabeas corpuproceeding.Sones v. Harget61 F.3d 410, 416 {5Cir. 1995). Similarly,
“When a state court declines to hear a prisefedleral claims because firesoner failed to fulfill a
state procedural requirement, feaddnabeas is genenalbarred if the staterocedural rule is
independent and adequédesupport th judgement. Sayre v. Anderso238 F. 3d 631, 634 (Cir.
2001) ¢iting Coleman v. Thompsab01 U.S. 722, 111 S.Ct. &5 2553-54, 116.Ed.2d 640 (1991);
Amos V. Scqtbl F.3d 333, 338-39'{&Cir. 1995)). Thisloctrine is known agrocedural bar

Grounds Three (A) and (C): Procedural Default

Kirkwood's allegations of ineffecterzassistance of counsel@nound Three (A) and (C) have
never been raised before the Statgghest court. Kirkwood nevaised the allegation that trial
counsel failed to protebis Confrontation Clause rights ancttwllenge the adequacy of the State
proof that Kirkwood was a habdloffender on either direct pgal or duringpost-conviction
proceedings. If Aabeas corpupetitioner fails to raise allegations either direcappeal or through
a motion for post-conviction #ateral relief, ten he has waived his opporityrto have Mississippi’s
appellate courts review the claims on the mefitssuch, Kirkwood has dafded these claims; they
cannot be raised in a fedehalbeas corpuproceedingSones v. Harget61 F.3d 410, 416 {5Cir.
1995), and they should bestiissed with prejudiceD’Sullivan v. Boerckeb26 U.S. 838, 119 S.Ct.

1728 (1999) (citingCcoleman v. Thompsob01 U.S. 722, 731-32, 18ICt. 2546, 115 L.Ed.2d 640
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(1991). Whertit is obvious that th unexhausted claim would be praaedly barred in state court,
we will forego the needlegsdicial ping-pongand hold the claim procedillly [defaulted and thus]
barred from habeas reviéwSones, suprajuotingSteele v. Yound.1 F.3d 1518, 1524 (1ir.
1993). Kirkwood has had both a diragipeal and post-conviction ailral review in Mississippi
courts; as such, he nanger has an available stavenue through which éxhaust these allegations
of ineffective assistance of coahs Therefore, these fedehalbeas corpuslaims must be dismissed
as procedurally defaultedin addition, as discussed below, thelséms do not meetng of the criteria
to overcome the default.
Grounds One, Two, and Three (B): Procedural Bar

On post-conviction collateratview, the Mississippi $ueme Court found Kirkwodsl
allegations in Grounds One, Two afuree (B) to be procedurallytvad. The claims contained in
Grounds One and Two were barredenMiss. Codénn. § 99-39-21(%) and the claim raised in
Ground Three (B) was barredder Mississippi Rule @ppellate Procedure 22¢b)*When a state
court declines thiear a prisoné&r federal claims because the prisonieddao fulfill a state procedural

requirement, federal habeas is gaitg barred if the state procedural rule is independent and adequate

2 Section 99-39-21(1) of éhMississippi Code read$zailure by a prisoneo raise objection,
defenses, claims, questions, issuesrars either in fact or law wih were capable of determination
at trial and/or on dect appeal, regardless of whether sarehbased on the laws and the constitution
of the state of Migssippi or of the Unite®@tates, shall constitute amer thereof and shall be
procedurally barred, bthe court may upon a showinfjcause and actual pueice grant relief from
the waiver.

3 Miss. R. App. P. 22(b) reatissues which may be raisidpost-convicton proceedings
may also be raised on diteappeal if such issuase based on facts fully pgrent from the record.
Where the appellant is representectbynsel who did not repsent the appellantisial, the failure to
raise such issues on diregipeal shall constitute a waiver bagraonsideration of thissues in post-
conviction proceedings.



to support the judgmehtSayre v. Anderso238 F. 3d 631, 634 {XCir. 2001) ¢iting Coleman v.
Thompson501 U.S. 722, 111 S.Ct. 465, 2553-54, 115.Ed.2d 640 (1991)Amos v. Scqtb6l F.3d
333, 338-39 (5 Cir. 1995)).

The Mississippi Supreme Courtith€&rounds One and Two (alleg insufficient evidence to
support his convictions) toe procedurally barrechder Miss. Code Ann. 8§ 99-39-21(1) (for failure to
raise the issues at trial or on dirappeal) — and, alternativelyithout merit. Similarly, the
Mississippi Supremedlirt found that Kirkwood allegation of ineffectivassistance dfial counsel,
as raised in Ground Three (B) (faéuo call withessesyyas procedurally barrathder Miss. R. App.
P. 22(b) — and alternagly without merit. Misssippi Code Section 99-Z2(1) is an independent
state procedural bastokes v. Andersph23 F.3d 858, 860 (8Cir. 1997). Rul€2(b) isalso an
independent state predural bar, it operates snbstantially the same was Miss. Code Ann. § 99-
39-21(1). The adpiacy of the procedural bars dpglin state court as to Kirkwotdclaims depends
on “whether Mississippi has strictty regularly applied [thend].Id. (citing Lott v. Hargett80 F.3d
161, 165 (8 Cir. 1996)). However, Kirkwootbears the burden of showithat the state did not
strictly or regularly follow a proakural bar around the time of his appeaid‘must demonstrate that
the state has failed to appphe procedural baule to claims identical gimilar to those raised by the
petitioner himself. Id. He has not carritthis burden becaedie has not showimconsistent and
irregular’ application of eithebar. Kirkwood’s federal clairma Grounds One, Two, and Three (B)
are thus barred because 8iate court found that he defadlteose claims iaccordance with

independent and adequatatstprocedural ruledd. at 861.



Kirkwood Cannot Overcome Procedusl Default or Procedural Bar

Whether a petitioner faces procedural defaufirocedural bar, the path to overcome it is
the same: He must show cause for the diefaand actual prejudideom its application.United
States v. Flore981 F.2d 231 (5Cir. 1993). To find theause necessary to eseprocedural default
or procedural bafthere must be somethiegternalto the petitioner, sometiy that canndairly be
attributed to hin¥. Coleman501 U.S. at 753 (emphasn original). Examygs of external factors
constituting case includeinterference by officialsand“a showing that the factuar legal basis for a
claim was not reasonablyailable to [Petitioner]. McClesky v. Zan99 U.S. 467 (1991). In
addressing cause fprocedural defauitvhich may be attributed to attorney errtine Supreme Court
has held,

We think, then, thahe question of cae for a procedural tilt does not turn on

whether counsel erred or oretkind of error counsel mdyave made. So long as a

defendant is represented dgunsel whose performamis not constitutionally

ineffective under the standard establishe@tiitkland v. Washington, suprae

discern no inequity in requirirfgm to bear the riskf attorney error that results in a

procedural default.

Murray v. Carrier, 477 U.S. 478, 488, 106@3. 2639, 2645 (1986).

Even if a petitioner canot meet the cause and prejudiemdard, he mayitovercome the
procedural default or bar if he cahnow that a fundamental miscareagf justice would result if the
default or bar were appliedartin v. Maxey 98 F.3d 844, 849 {5Cir. 1996) ¢iting Sawyer v.
Whitley,505 U.S. 333 (1992)). To prove that a fundatal miscarriage of gice would occur, the
petitioner must show, “as actaial matter, that he did nodmmit the crime of convictiochFairman v.
Anderson]188 F.3d 635, 644 {5Cir. 1999) (citingWard v. Cain53 F.3d 106, 108 {5Cir. 1995)).

The standard for establishing tfiegndamental miscarriagef justice” exceptioris high. To do so, a

petitioner must suppokhs allegations witlmew, reliable evideng¢hat was not presented at trial, and
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must show that it wasnore likely than not thato reasonable juror wouldVeconvicted him in light
of the new evidence Fairman,188 F.3d at 644 (citations omitted).
Kirkwood Has Shown No Legitmate Cause for His Default

To ensure that his claimsiokffective assistare of counsel would oveome the procedural
bar applied as to Grounds One and Two of hiige(insufficiency of tle evidence)pn post-
conviction collateral review, Kirkwad should have raisethd exhausted the ajition that appellate
counsel was ineffective irhoosing not raise theswo claims on direct appedtdwards v.
Carpenter 529 U.S. at 451-452. ikiwood, however, chose notdballenge appellate coun'sel
performance in hipro sestate court applicationsrfpost-conviction ctateral relief. In addition,
Kirkwood has not shown cause for fagure to allege that appellateunsel was defient. As such,
Kirkwood cannot rely on a claiwf ineffective assistance of ggdlate counseb overcome the
procedural bar as to @unds One and Two (insufficiencytbk evidence). Neither did Kirkwood
raise the issues in Grounds Threg (B), and (C) (ineffective assasice of trial ounsel) on direct
appeal, and he has not identifiedeaternal cause for his decision t@do so. Iraddition, during his
pursuit of post-convion relief, Kirkwood failedo challenge appellate coutiselecision not to raise
the issues regarding ineffectiassistance of trial counsel. #iscussed above, these failures
constitute procedural default apbcedural bar, but Kirkwood hastriiemonstrated — or even alleged
— what might be the cause foetie failures. Thus, Kirkwood hasither shown cause for defaulting
his claims in Grounds Three (A& (C); nor has he shown caudais claims in Grounds One,
Two, and Three (B) should not bertesl. In the absence afshowing of cause, the court need not

discuss whether applicationtbie default or bar woulesult in prejudice.



Kirkwood Has Not Shown thata Fundamental Miscarriage
of Justice Would Occur If the Default and Bar Are Applied.

The court’s decision to decrconsideratio of Kirkwoods claims on the merits will not
result in &fundamental miscarriage of justiteSee Martin98 F.3d at 84%{ting Sawyer v. Whitley,
505 U.S. 333 (1992)). Kirkwood hastset forth any new, liable evidence — not available at trial —
showing that it wa%more likely than not that no reasongbi®r would have onvicted [Kirkwood]
in light of the new evidencef-airman, 188 F.3d at 644 (citatiormsnitted). On the contrary,
Kirkwood's allegations in Ground3ne and Two simply challenge the sufficiency of the evidence
presented at trial and sgntencing. Likewise, hisaiins in Ground Three (A}B), and (C) challenge
the actions of triatounsel. The basis for these claims wdwalde been appareiot Kirkwood at the
time of trial and sentencing. Clearly the factsujgp®rt these claims wereaikable at trial and thus
do not meet the criteria &stablish that a fundamahiniscarriage glustice would redtif the court
declined to rule on the merit3hus, Kirkwood cannot use the fumaental miscarriage of justice
exception to overcome thiectrines of procedurdefault and procedural bas to Grounds One,
Two, and Three (A), (B), and (C).

Ground Four: Failure of the Mississippi Supreme Court
to Discuss the Merits of Krkwood’s Issues on Appeal
and During Post-conviction Collateral Review

In Ground Four, Kirkwood argues that‘iieceived anreoneous decision from the Miss.
Supreme Court without explanationtasvhy his claims did not reatie level of merits to succeéd.
ECF doc. 3, pg. 23. Using thieeral construction fopro sepleadings required undeiaines v.
Kerner, 404 U.S. 519 (1972), the courtarprets this as an allegatithat the Misssippi Supreme
Courts decision on posisaviction collateral reviewvas not a decision ondimerits for the purposes

of the Antiterrorism and Effectivi@eath Penalty Act (“AEDPA”). Heever, in order to satisfy the
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AEDPASs requirement that thebe a decision on the merits, atstcourt need not explain the
reasoning behind a summanger denying reliefHarrington v. Richter131 S.Ct. 770, 785 (2011).
The Supreme Court held:

There is no text in thstatute [28 U.S.§2254] requiring atatement of reasons. The

statute refers only to“decision; which resulted from afadjudicatiorn’ As every

Court of Appeals taonsider the issue siaecognizedjetermining whether a state

court's decision resulted fromm unreasonable legal ocfaal conclusin does not

requirel that there be an on from the state courkplaining thestate court's

reasoning.
Harrington, 131 S,Ct. at 784. Indegalstate court is noequired to cite oeven know the relevant
Supreme Court cases under 28 U.§2254(d) in order to be @tied to deferenceld. On the
contrary, even when a state ctaudecision is summary intoge, a petitioner seekirigabeas corpus
relief still beas the burden to demonstrate that thresie no reasonable ba$or the decisionld.
Thus,“[w]hen a federal claim has bepresented to a state court anel state court hatenied relief,
it may be presumed that the staburt adjudicatethe claim on the merits in the absence of any
indication or state-law procedural principles to the contrafgrrington, 131 S.Ct. at 784-785.
Therefore, the Mississippi Supreme Ctutdienial of Kirkwoot state court motion for post-
conviction collateral relief, was a@sion on the merits for the purssof the AEDPA, and this court
has given the decision propieference. Therefore, Kirkwoodkims for relief in Ground Four of
the instant petition are withoaterit and will be denied.

Conclusion

In sum, Grounds One, Two, and Three (B) Wwéldismissed as procedurally barred. In

addition, Grounds Three (A), and Three (C) willdiemissed as procedurally defaulted, and
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Ground Four will be denied. A finalggment consistent with thisemorandum opinion will issue

today.

SO ORDERED, this, the 14th daof August, 2014.

[s/ MICHAEL P. MILLS
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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