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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
DELTA DIVISION
YVONNE M. DEMARCE PLAINTIFF
V. CIVIL ACTION NO.: 2:12-CV-34-SA-SAA
ROBINSON PROPERTY GROUP
CORPORATION CEFENDANT

MEMORANDUM OPINION GRANTING SUMMARY JUDGMENT

Presently before the Court are Defentar¥iotion for Summary Judgment [54],
Defendant’s Unopposed Motion for Leave to File Excess Page§ [B&lendant’s Motion to
Strike [63], and Plaintiff's Motion to Amend dCorrect [66]. After reviewing the motions,
responses, and applicable legal authority, the Gmas that summaryugdgment is appropriate.

FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Yvonne Demarce began employmaeirith the Robinson Property Group in July
of 2000 as a dealer at the Horseshoe Casioated in Tunica, Mississippi. Throughout her
employment with Defendant, Plaintiff receivedarnings for excessive absences on several
occasions. During the pertinent time periodydéshoe’s attendancelipy was based on a ten
point system whereby employees received pdiotsa number of activities, including work
absences, arriving to work late, or leaving warlUnder the attendance system, employees who
desired to be the first to leave on a particday could sign the early out (EO) list. Thus, if
business slowed, they would be the first semhdnwo If, however, an employee failed to sign the

list, but nonetheless left work early, the emgleyvould be given a point for circumventing, or

! Based on the lack of opposition to Defendant's Motion for Leave to File Excess Pages [62]otthatisn
GRANTED.
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bypassing, the EO list. Demarce received waysiibased on her attendance patterns in 2001,
2002, 2003, 2004, 2005, 2006, 2007, and 2010.

In 2008, Demarce began to complain to management about the difficulty of performing
her job due to back pain. According to Demawmleo suffers from osteaotritis, she eventually
informed her supervisor, “because of my atihrand that getting so bad, it's pushing on my
sciatic nerve which is making my knees and fgpsnumb and give out on me standing and at
times | would even get dizzy.” Demarce therefore asked Renee Suhr, who was in charge of
assigning dealers to specific tables, if she cawddk a sit-down table. Suhr informed Demarce
that she would have to return weaimote from a healthcare provider.

In May of 2008, Demarce was approved for intermittent or non-continuous FMLA leave
from May 28, 2008 to May 28, 2009, due to herr@rthand COPD. In July of 2008, Demarce
was informed that her FMLA leave had beeroeeously granted sin@he had not worked the
required 1250 hours in the preus twelve months. Demee’s hourly requirement was
calculated on a rolling calendar basis. I@ay 21, 2009, Demarce again requested FMLA leave
but was denied because she again failed éetnthe minimal hourly requirements. She then
applied for intermittent FMLA leave for tnird time on July 31 2009. On August 6, 2009,
Robinson approved that request for leave until July 6, 2010.

Demarce began a regimen of physical therépy failed to achieve any improvement in
her arthritic condition. On October 16, 2009, Dereareturned with a note from her healthcare
provider indicating that she coutw longer stand while working due her osteoarthritis. Lisa
Kinard, the leave of absence administratoguested additional information from Demarce’s
healthcare provider but reassigned her to sit-down work while the request was pending. The

Casino had four sit-down games:blackjack derivative game led “21 plus 3,” three card



poker, and two mini baccarat tahlesAt the time, Plaintiff knewhow to deal “21 plus 3” and
three card poker. Demarce, who had initi@balt blackjack, was assigned to deal at the “21
plus 3” table.

On October 23, 2009, Dr. James Varndtedi out the request for supplemental
clarification and returned to Horseshoe, indicating that Demarce needed an accommodation for
two to four weeks. On November 11, 2009, Kiheequested additional information regarding
Demarce’s need for accommodation. On Jankd, 2010, Varner respondld¢o the request,
stating that Demarce could onperform seated work and that the limitation would span an
indefinite period of time. That note, howevesaindicated that sheuald not perform standing
work beyond eight hours. Viewirtbe limitations as inconsistent, iérd requested clarification.
Varner then sent anotheote with the prolonged stamgj limitation eliminated.

On February 17, 2010, Defendant approvea@ir®ff's request for an indefinite
accommodation. According to that letter, Decgawas “approved for ‘sit down’ games only.”
However, the letter further artilated that “[w]hen the ‘sit dowrgame has closed, you will have
to leave under FMLA or take megular ‘stand up’ game.” Fimr, it reiterated that “[y]our
FMLA EO’s will count against your available FMLA.(emphasis in original). The parties
proceeded under the agreement for several mavithsut incident. On July 9, 2010, Plaintiff
again requested FMLA intermittent leave for hemolealth. At the time, Plaintiff was not an
eligible employee under the FMLA, andrirequest was therefore denied.

Additionally, because Plaintiff's “21 plus 3able was located in Pit 4 of the Casino, it
was regularly closed when business slowed.cofdingly, Plaintiff began to both work fewer
hours and accumulate points for circumventing theli&O According toPlaintiff, she did not

want to sign the EO list for fear of not beialgle to work sufficient hours to qualify for FMLA



leave. On the other hand, she could not waodtand up game followiniipe closure of her sit-
down table and did not want taccumulate points for circumventing the EO list. Plaintiff
discussed the possibility of learning to deahirtiaccarat, which was d¢ated in a continuously
operated pit, but never became qualified to do®a July 8, 2011, Plaintiff was terminated for
accruing 10.5 attendance points in the precedingvevelonth period. Of those, 8 points were
accrued for calling out from work, while 2.5 wesdated to circumventing the EO list.

Plaintiff subsequently filed the presentian, alleging intentnal discrimination under
the Americans with Disabilities Act (ADA)ailure to accommodate under the ADA, FMLA
interference, and FMLA retaliain. Defendant seeks summary judgrnas to all of Plaintiff's
claims.

SUMMARY JUDGMENT STANDARD

Summary judgment is warranted under R&@&(a) of the Federal Rules of Civil
Procedure when the evidence reveals both thas thero genuine disputegarding any material
fact and that the moving partyesititled to judgment as a mattdrlaw. The rule “mandates the
entry of summary judgment, after adequateetifor discovery and upon motion, against a party
who fails to make a showing sufficient to establise existence of an element essential to that

party’s case, and on which that party will bear the burden of proof at trial.” Celotex Corp. v.

Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears ithitial responsibil of informing the
district court of the basis fats motion, and identifying those pimms of [the record] which it
believes demonstrate the absenca génuine issue of material fdctd. at 323, 106 S. Ct 2548.
The nonmoving party must then “go beyond thileadings” and “designate ‘specific facts

showing that there is a genuirssue for trial.”” _Id. at 324, 106 &t. 2548 (citation omitted). In



reviewing the evidencea€tual controversies are to be resaolwn favor of the nonmovant, “but

only when . . . both parties have submitted evideric®ntradictory facts.”_Little v. Liquid Air

Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en barWhen such contradictory facts exist, the

Court may “not make credibility determinations weigh the evidence.” Reeves v. Sanderson

Plumbing Prods., Inc., 530 U.S. 133, 150, 120 S20%97, 147 L. Ed. 2d 105 (2000). However,

conclusory allegations, speculation, unsubsttediaassertions, and ldgdic arguments have
never constituted an adequate substitute for specific facts shawjeguine issue for trial. TIG

Ins. Co. v. Sedgwick James of Wash., 276 K234, 759 (5th Cir. 2002); SEC v. Recile, 10 F.3d

1093, 1097 (5th Cir. 1997); Little, 37 F.3d at 1075.

DISCUSSION AND ANALYSIS

Disability Discrimination
The ADA prohibits discrimination on the basof an employee’s disability. Under the
ADA, it is unlawful for an employer to “discrimate against a qualifiechdividual on the basis
of disability in regard to jolapplication procedures . . . discha of employees, . . . and other
terms, conditions, and privileges of employmeaA2 U.S.C. § 12112(a)To sustain a claim for
disability discrimination, a plaintiff must estalilishat she: (1) has agdibility; (2) is qualified
for the position in which she was employed; #Biwas discriminated against because of her

disability. Griffin v. UPS, 661 F.3d 216, 222 (Sitir. 2011); Jenkins \Cleco Power, 487 F.3d

309, 315 (5th Cir. 2007).

Where, as here, the plaintiff produces no direvidence of discrimination, but instead
relies on circumstantial evidence to sustain dase, the Court applies the familiar McDonnell
Douglas burden-shifting framewotk determine whether she camreh such a standard. Daigle

v. Liberty Life Ins. Co., 70 F.3d 394, 396 (5th Cir. 1995). Under that analysis, the plaintiff must




show that she: “1) suffers from a disability; \#as qualified for the job3) was subject to an
adverse employment action; and 4) was repldned non-disabled person or was treated less

favorably than non-disabled employees.” Owens v. Calhoun Co. Sch. Dist., --- F. App’X ---,

2013 WL 5530578, *2 (5th Cir. Oct. 8, 2013) (citibgigle, 70 F.3d at 396)). If the plaintiff
successfully establishes suchpama facie case of discrimihan, the burden shifts to the
employer to articulate a legitimate, non-discriminatory reason for the adverse employment

action. _Mclnnis v. Alamo Cmty. Coll. Dist., 20-.3d 276, 279 (5th Cir. 2000). If the employer

is able to do so, the burden then shifts baakéoplaintiff to show thathe proffered reason was
merely pretext._ld.

In the case at hand, Defdant challenges only the cemnd and fourth prongs of
Demarce’s prima facie case. Thst Robinson contests Demarcalility to establish that she
was a qualified individual and that she was reg@thby a non-disabled rg®n or was treated less
favorably than non-disabled employees.

“[Under the ADA,] it is the employee’s burdéa prove that he is qualified individual

with a disability . . . .” _Rizo v. Children’s World Learnin@trs., Inc., 213 F.3d 209, 218 (5th

Cir. 2000). A *“gualified individual” is onéwho, with or withoutreasonable accommodation,
can perform the essential functions of the ewmient position that such individual holds or
desires.” 42 U.S.C. § 12111(8). plaintiff must show either &t “(1) she could perform the
essential functions of the job in spite of hegathility, or (2) that agasonable accommodation of
her disability would have enabled her to perfahe essential functions of the job.” Burch v.

City of Nacogdoches, 174 F.3d 615, 619 (5th Cir. 1999); see Appel v. Inspire Pharms., Inc., 428

F. App'x 279, 284 (5th Cir. 2011) (“An emloyee who cannot perform essential job

requirements, even with accommodation, isanqualified person with disability.”).



Robinson contends that Demarce was najualified individual” because she could not
perform the “essentiafunctions” of the job. Specifitlg, Robinson argues that regular
attendance was an essential function of the job, and that Demarce simply could not fulfill that
requirement. In support of that contention, Rabn points to the FiftiCircuit's decision in

Hypes v. First Commerce Corp., 134 F.3d 721, 72@ Gr. 1998). There, the plaintiff was

employed as a loan review analyst. Id. at 7Hom the inception oplaintiff's employment
with defendant, he suffered from a pattern ddeatteeism and tardiness, leading to reassignment
within the company. _Id. Foleing that reassignment, plaifiticontinued to struggle with
attendance before being diagnosath chronic obstructive lung siease._Id. Once diagnosed,
plaintiff's physician informed defendant that piaff would be required to miss work on a short-
term basis for testing and treatment, but thatréisérictions on plaintif§ ability to work would

be temporary in nature. Id. IKawing plaintiff's treatment, hiphysician indicated that plaintiff

was able to return to full activityithout any restrictions. Id.

J
Upon his return to work, plaintiff's supervismformed him that hevould be expected to
be at work on time and that any medically radladbsences would requipeoper documentation.
Id. Plaintiff immediately informed his supergisthat he was afraid that his condition would
make it difficult to arrive by 8:30 a.m. for worki@ that he would be unable to wear a neck tie.
Id. He requested that he be atwestart work later in the morning and forego wearing a tie. Id.
That request, which was unsupported by a medeammendation, was denied. Id. Plaintiff
subsequently returned with a physician’s recandation that hypothesizdidat travel would be

difficult for plaintiff, but still failed to identifyany limitations regarding plaintiff's ability to

work generally and to arrive punelly. Id. at 725. Nonethelessyer the course of the next two



and a half months, plaintiff missed nine full daysd seventeen half days and was eventually
terminated._ld.

In affirming the district court’s grant of summygudgment, the Fifth Circuit held that the
plaintiff was not “otherwise qualified” for the position because “it was an essential function of
his job, as a member of a team, that [plaintidd in the office, regularly, as near to normal
business hours as possible, and that he work a full schedule.” Id. at 726. Based on plaintiff's
excessive absenteeism, the court found thahfffaicould not arriveat work early enough or
often enough” to perform the job’s essential fumas. _Id. Further, Biphysician indicated only
one limitation resulting from his siability: the inabilityto travel. _Id. a727. Although plaintiff
informed his employer that he would not be able to arrive at work in a timely manner, he did not
suggest an accommodation that would amelioratedifficulty. 1d. Pehaps most significantly,
even had the employer placed plaintiff on a flex time schedule and allowed him to arrive one or
two hours later in the morning, such an accomrmodavould not have solved the problem of
consistently arriving four hours late and missingrerdays. _Id. Thus, the court concluded that
plaintiff was not “otherwse qualified.” _1d.

In the case at hand, Robams contends that Demarce svaimilarly not “otherwise
gualified” and draws much attention to Plainsfipattern of tardiness and absenteeism. Under
the present set of facts, however, Defendamileys a detailed and formulaic attendance policy.
According to the Horseshoe Employee Handbdfikhe [a]ttendance policy is based on a 10-
point system. Points are accumulated when apl@mee is late, leaves early, is absent from
work and/or fails to call-in within three (3) tis after the start of $fher scheduled shift.”
Among other enumerated events, points are not adatedufor “[tlime off due to discipline” or

“[bJusiness demand early outs.” Additionallya]fh employee can reduce his/her point total on



the 12-month anniversary of an incident; thaths, point(s) for the incident drop off and are no
longer counted.” “A total of 10 points in any-t#onth period,” however, “results in Separation
of Employment.”

In the case of Demarce, after calling aut July 8, 2011, her “employment was
terminated for accruing 10.5 attendance oiwhich exceeded the maximum of 10 points
allowed under the attendance policy.” Demargewever, asserts that she did not have an
attendance problem, but instead had an raccodation problem. Under the accommodation
plan approved by Horseshoe, Demarce was apgrore‘sit down” games only. When such sit
down games were closed, however, Plaintiff wdsermed that she would have to take leave
under FMLA or work a regular “stand up” game.

Plaintiff's table was locateth Pit 4 of the Casino floor. Unlike Pit 1, Pit 4 did not
always stay open and was closed in accordartebusiness demands. When Pit 4 was closed
early for lack of business, Demarce could eitthesl a stand up game or use an FMLA absence.
According to the uncontestddcts before the Court, howery Demarce’s medical condition
rendered her unable to deal a stand up gamenfjoextended period of time. Further, by the tail
end of Demarce’s employment thviDefendant, she was no longer eligible for FMLA leave.
Thus, Demarce began to periodically accumulate points when Pit 4 was closed. According to
Defendant, “[o]f the 10.5 pointsdding to Plaintiff's terminatin, only 2.5 points were due to
her circumventing the EO list.” Nonethelefispse 2.5 points pushddemarce across the ten
point threshold, leadingp her termination.

Defendant does not contend tiRdaintiff's requested acconodations would not have at
least partially ameliorated Demarce’s attendanoblpms, but instead argues that they were not

reasonable. The reasonablenesgquirement of Plaintiff'sproposed accommodations is an



essential element of her prima facie case, @adharce thus bears the burden of proof on that

prong. Riel v. Elec. Data Sys. Corp., 99 F&38, 683 (5th Cir. 1996). Notably, however, “a

reasonable accommodation is ‘atheE of accommodation that i®asonable in the run of
cases whereas the undue hardship inquiry fosusa the hardships imposed by the plaintiff's
preferred accommodation in thertext of the particular emploge operations.” _Id. (emphasis
added). In assessing whether such an acamation poses an undue hardship, the Defendant
bears the burden and the court dtlazonsider factors such ashé nature and the cost of the
accommodation, the size of the facility and the bessnentity involved in terms of financial
resources, personnel, and geography; and the type of operations including composition, structure
and function.” _Id. at 682 (internal quotations omitted).

In the case at hand, Plaintiff proposed at least two specific accommodations. First,
Demarce approached her shifpsrvisors and inquired, “is thea@y way we could move one of
the sit-down tables over to [P]it 1 because [Pliteler closes, and thewbuldn’t be forced to
go home.” Further, she stated, “that wbulot only accommodate a handicap dealer but
handicap players if you kept a sit-down gaopen 24/7.” Second, accling to her deposition
testimony, she also inqei, “what is the diffenece between me and the dealers that you force
out? You force them out when you don’t havplace to put them and they don'’t get pointed.
They don't get their FMLA taken away. They dbgét their points countedgainst their time
worked.”

Again, Defendant does not dispute that eitifahese accommodationi§ granted, would
have assuaged Plaintiff's attemda problems and therefore allaieer to perform the essential
functions of the job. For prest purposes, the Court finds thhere is a genuine dispute of

material fact as to whether the requested accommodations would have been reasonable “in the

10



run of cases.”_See id. UnékHypes, Plaintiff's requesteatcommodations, if granted, would
have prevented her from crossitig 10 point threshold and thhsing immediately terminated.
See 134 F.3d at 727 (“Since regular attendane isssential function of [plaintiff’s] job, and
since he could not be expectamd have regular attendance even with the requested flex-time
accommodation, [plaintiff] is not therwise qualified™).

Assuming then for present purposes that Dremas an otherwise qualified individual,
she must still be able to establish the fourtbngrof her prima facie casthat is, that she was
replaced by a non-disabled pamsor was treated less favoratthan non-disabled employees.
Daigle, 70 F.3d at 396. Plaintiff, however, does Métle to bolster hercase in regard to the
fourth prong. In one paragraph, Plaintiff cemds that she was eventually replaced by Bryan
Jenkins and Ryan Seibert, anatthiDefendant has produced no eande that either Jenkins or
Siebert had a disability, noraheither requiredny accommodation under the ADA.” Plaintiff
misunderstands the nature of the burden at therdustage of litigation. In order to establish a
prima facie case, it is Plaintiff's burden to shthat she was replaced by someone outside of her

protected class. Okoye v. Univ. of Tex. HaumsHealth Sci. Ctr., 245 F.3d 507, 513 (5th Cir.

2001); Paye v. Sec. of Def., 157 App’x 234, 236 (11th Cir2005) (“[Plaintiff] should only

have been required to show tlsite was replaced by someonesaié her class. It does not
matter, [however], because she has not shown—with evidence, instead of assertions—a genuine
issue as to either component . . . . she datle offer any evidence about the race of her
replacement.”). Quite simply, Demarce has failedhis regard. She has offered no evidence
regarding whether eithef her potential replacements weremiers of her protected class.
Alternatively, however, Demarce also attémpo meet her prima facie showing by

alleging that she was treated less favorably tiamdisabled employeedJnder this disparate

11



treatment avenue, Demarce must establish a gemispute of materidhct regarding whether
she was treated less favorably than similarlyaséd employees outside the protected class. See

Lee v. Kansas City S. Ry., 574 F.3d 253, 259 (5th Z1109). In order to do so, she must show

that “employees who were not members of thenpifis protected class were treated differently

under circumstances nearly identical to [hersJurner v. Kansa€ity So. Ry. Co., 675 F.3d

887, 893 (5th Cir. 2012) (internal quotations omitted). As a general matter, employees with
different supervisors, who work for different diloans of a company, or who were subject to an
employment decision too remote in time will not be deemed comparable for purposes of the
similarly situated analysis. de, 547 F.3d at 259. Because nespmption of discrimination is
raised if legitimate substantive differencestween the plaintiff and proffered comparator
adequately explain the disparate treatment, plantiff is generally required to point to a
similarly situated employee outside of theotected class who was in “nearly identical”

circumstances. _ See Bryant v. Compass Group USA Inc., 413 F.3d 471, 478 (5th Cir. 2005);

Wallace v. Methodist Hosp. Sys., 271 F.3d 212, &2t Cir. 2001); Wyvill v. United Cos. Life

Ins. Co., 212 F.3d 296, 304-05 (5th Cir. 200@quiring “nearly identical” comparator under

ADEA analysis).

Specifically, Demarce contends that “[w]heon-disabled dealergables were closed
and they were sent home, because of no fault of their own, they did not have to use their FMLA
leave, and were not assessed attendance poiNt#ably, Plaintiff fails topoint to any specific
non-disabled employees who did not receive gowhen sent home for business reasons, but
instead cites the testimony of several casino rsigms who generally stified that employees
did not receive attendance points when a downturn in businedsetethe Defendant to send

employees home. For instance, when askedthvdn he was aware of anyone else who was

12



required to use FMLA when his or her gameswé#osed, supervisor Kevin Munn indicated that
he was not. Additionally, based ats own review, the Court takenote of the fact that the
Employee Handbook articulates that employeesild/ not receive points when leaving early
“due to business demands.”

Nonetheless, Plaintiff's attempt to consoliddtese factually distinct scenarios as one in
the same proves difficult under the rigorous comparatalysis required by the court. Based on
the undisputed facts before the Court, it isaclthat Defendant would, with some degree of
regularity, close Plaintiff's pibefore the end of the shift &&d on a downturn of business.
Because Plaintiff lacked the training necessary to work any of the casino’s other sit down games
which remained open and could not work a stapdjame, she was compell®o leave her shift
early. Notably, however, Plaifft provides no testimony regardgy the treatment received by
other specific non-disabled employees who siryillavorked her pit. Plaintiff has failed to
specifically point to any similarly situated erapées outside the protected class who were sent
home at the close of Pit 4. Plaintiff leau@sanswered, for instance, whether those displaced
non-disabled workers were alsonsénome at the same time as Plaintiff or whether they were
reassigned to other duties within the Casino ferrgmainder of the shift. As such, without a
more detailed comparator analysis, the Court is dubious that exidence reveals that
discriminatory animus, rather than substantifeedences, account for the differential treatment.

See, e.g., Mayberry v. Vought Aircraft Co., B3d 1086, 1090 (5th Cir. 199%fequiring nearly

identical circumstances and finding that lackesidence regarding comparators’ disciplinary

records affected comparability tieeen the two); Dortch v. Meniderman Healthcare Sys. Sw.,
525 F. Supp. 2d 849, 864 (S.D. Tex. 2007) (noting‘{tiaking extended keaks is not ‘nearly

identical’ to failing to report to, ofcall in sick’ from, a scheduledork shift.”). Nonetheless,

13



because Plaintiff does cite Munn’s sworn statentfestt he was unaware of anyone else who was
required to use FMLA “when thegame was closed,” the Coudsaimes, without deciding, that

Plaintiff can satisfy the fourth prong of hprima facie case._ Nichols v. Loral Vought Sys.

Corp., 81 F.3d 38, 41 (5th Cir. 1996articulating that in order testablish a prima facie case,
“plaintiff need only make a very minimal showing.”).

Even assuming, however, that Plaintiff cotdase a prima facie case, her discrimination
claim still fails to advance beyond summary judgimeAgain, Defendant argues that Plaintiff
was terminated because she accumulated 10.5 attendance points in a twelve month period.
Under the Horseshoe attendance policy, “A total@fpoints in any 12-month period results in
Separation of Employment.” Because Defendaa$ successfully showthe ability to put
forward a legitimate, non-discriminatory reasonRtaintiff's termination, the burden then shifts
back to Demarce to show that thefpeced reason was merely pretext.

Pretext may be establishedttesr through evidence of dispade treatment or by showing

that the employer’s proffered explanation is false or ‘unworthy of credence.” Deanes v. N.

Miss. State Hosp., — F. App—, 2013 WL 5647126, at *5 (5th Cir. 2013) (quoting Laxton v.

Gap, Inc., 333 F.3d 572, 578 (5th Cir. 2003)). agsessing that showing, the question before the
Court is whether Plaintiff has produced “suffidie@vidence from which a jury [can] conclude
that [Defendant] did make its employment demisbased on [Plaintiff'sktatus as disabled

despite [Defendant’s] proffered explanatiofRaytheon Co. v. Hernandez, 540 U.S. 44, 54, 124

S. Ct. 513, 157 L. Ed. 2d 357 (2003). In ordeddcso, Plaintiff must citésubstantial evidence”

showing that the proffered reason was a prdtadiscrimination. _Auguster v. Vermilion Parish

Sch. Bd., 249 F.3d 400, 403 (5th Cir. 2001); Bauer v. Albemarle Corp., 169 F.3d 962, 967 (5th

Cir. 1999) (noting that “a mme shadow of a doubt is insufiént.”). Significantly, that

14



substantial evidence “must do more than merbynsthat [Defendant] was mistaken in firing
her, even by its own terms; she must esthhbiigt [Defendant] fired her on account of [her

protected status].” Deanes, 2013 WL 564712814titing LaMaire v. La. Dep't of Transp. &

Dev., 480 F.3d 383, 391 (5th Cir. 2007)).

In support of her pretext argument, Demardersfseveral unpersuasitteeories. First,
she argues that “Horseshoe accommodated numetbes dealers when they had disabilities
and needed accommodation. None of those @mppk had to jump through the certification
process which Demarce was subjected toThis may prove unfair treatment, but not
discriminatory treatment. It does nothing tapugn Defendant’'s proffered reason for the
termination. If anything, it tend® rebut Demarce’s theory thBefendant discriminated on the
basis of her disability andsitunwillingness to provide aaccommodation. _See Gobert v.

Saitech, Inc., 439 F. App’x 304, 306 (5th C2011) (observing in the context of a race

discrimination claim that posve reviews of employee’s perfmance instead showed that
employer did not harbor animus towandintiff on account ohis race).

Demarce’s second attempt to paint Defendgmtdfered justificatbn as pretext turns on
her theory that one of her attendance points wgustly awarded. Specifically, Demarce takes
issue with an attendance point awarded October 22, 2010. On that day, Plaintiff contends that
she was “assessed a point and sent home . . .deesha had to wear a heart monitor and could
not button her shirt.” According tlaintiff, “[t]his was discrimmatory since therare other non-
disabled dealers who do not button their shirts, or committed other violations of the dress code.”
Plaintiff's construction of the ident, however, is not supportbey the facts before the Court.

Based on Demarce’s sworn testimony, after wlas released from a hospital stay in

2010, she was instructed to wear a heart mondorthirty days. Demarce recalls that the

15



monitor arrived “right before [&] was leaving for work.” Aceding to her, “I was in my
uniform ready—qgetting ready to go teork. I'm reading the instrtions, and it is to be worn
around your neck. . . . [a]nd there was no waguld button the top button.” Because Horseshoe
requires all employees to button the top button of their tuxedo shirt, Demarce approached her
shift boss and informed her, “ju® let you know, I’'mwearing this new heart monitor they sent
me, it goes around my neck, and so I'm not gdiagbe able to butin this top button.”
Demarce’s shift boss, however, instructed hegddo the wardrobe department and have them
move the button over to allow her tottmn the shirt over the monitor.

According to Demarce, the proposed trighte wardrobe departmewas impractical and
would have been futile anyway. Not only did sta¢ have time to go to wardrobe and make it
back in time for her shift, bighe had already had the buttooved over as far as possible and
any larger shirt wardrobe might have been ablgdeide her would havieeen baggy elsewhere.
Accordingly, Demarce attempted to keep #iert buttoned, but wasnable to do so. She
recalled the incident as follows: €buld not breathe. | mean, even my players were saying, what
is wrong, what is wrong? Because I'm trying tdlpay collar out because | could not get it—I
have COPD in my bronchial tubes, and | could not get a breath and with that as tight as it was.
And | was in tears, and | wehbme.” Accordingly, Demarce wagiven one point for wearing
an inappropriate uniforrh.

This incident, however, does nothing tebut Horseshoe’'s tendered legitimate,
nondiscriminatory explanation for Demarce’snéation.  Although Demarce contests the

fairness of the point, she does not contest ttatHorseshoe uniform policy required that she

2 Although Defendant’s records indicate the paias given for circumventing the EO list,
Demarce insists the point was giviar her uniform infraction andontends “the last paperwork
| got from them says because of inappropriate uniform.”
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button her top button. In fact, Demarce admits $he brought it to the attention of her shift
boss because she knew that she was not in coroplhaith the policy. Despite the fact that she
contends that other employees were ablegéd away with uniform infractions at times,
Demarce’s burden at the pretexdge requires that “she must didish that [Defendant] fired her
on account of [her protected status]Deanes, 2013 WL 5647126 at *4. Demarce’s heart
monitor, and her inability to button the tbptton of her uniform on October 22, 2010, have no
relation to her inability to perform standing Wwor Plaintiff has repeatedly averred that her
limitation was the inability to stand. See PEsc. Am. Compl. {1 6,7 \arring that “Defendant
would not reasonably accommodate Plaintiff's dibty, the inability to stand” and Defendant
“refused Plaintiff's reasonable accommodation Ptaintiff's disability, which was her inability
to stand.”); PI's Br. Summ. J. 21 (“What Demm@ was unable to do was work while standing . .

."); Taylor v. Principal Fin. Grp. Inc., 93 F.3b5, 164 (5th Cir. 1996) nfting that “the ADA

requires employers to reasonably accommodatéalions, not disabilities.”). As such, the
incident fails to support her pretext argument.

Finally, Demarce additionally points to an ident occurring June 2011. On that date,
Demarce “was sent home because another dealemot feeling well and needed the sit-down
table.” Although Demarce’supervisor initially agred that the early leaghould be recorded as
a force out, it was later changtmdan early out and Demarce washsequently kicated a half-
point penalty. Even had this incident noeberecorded, however, Demarce would still have
accumulated 10 points within the preceding 1@nths and would have been terminated.
Accordingly, the incident does riohg to establish that [Defendarfired her on account of [her

protected status].” Deanes, 2013 WL 5647126 at *4.
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Based on the foregoing, the Court finds tsatmmary judgment is due in favor of
Defendant as to Plaintiff's intentional discrimiimen claim based on her inidity to establish that
Defendant’s proffered legitimagtenon-discriminatory reason rfahe termination was merely
pretext for discrimination. Accordingly, Plaif's ADA discrimination claim is due to be
dismissed.

Failure to Accommodate
In addition, however, Plaintiff ab brings a discrete failure to accommodate claim. See

Windhauser v. Bd. of Supervisors, 360 F. App’x 58@5 (5th Cir. 2010) (@ting that a failure

to accommodate claim is distinct). Under thBA, to “discriminate” includes “not making
reasonable accommodations to the known physicamental limitations of an otherwise
qualified individual with adisability . . . unless such coverentity can demonstrate that the
accommodation would impose an undue hardsimpthe operation of the business of such
covered entity.” 42 U.S.C. §8 12112(b)(5)(AAn employee who eeds an accommodation

because of a disability hdake responsibility of informing her employer.” EEOC v. Chevron

Phillips Chem. Co., LP, 570 F.3d&®0621 (5th Cir. 2009). The Fift@ircuit has recognized that

where the disability, resulg limitations, and necessargasonable accommodations, are not
open, obvious, and apparent to the employer, the initial burden rests primarily upon the
employee . . . to specifically identify the disdgiland resulting limitabns, and to suggest the
reasonable accommodations.” Idu@ing Taylor., 93 F.3d at 165).

Once the employee makes such a request, rewékie employer igbligated by law to
engage in an ‘interactive process’: ‘a meanimgfialogue with the employee to find the best

means of accommodating that disability.” Chmav Phillips, 570 F.3d at 621 (quoting Tobin v.

Liberty Mut. Ins. Co., 433 F.3d 100, 108 (1st.(A005)). Put another way, “[w]hen a qualified
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individual with a disability requests @asonable accommodation, the employer and employee
should engage in flexible, interactive discussions to determine the appropriate accommodation.”

EEOC v. Agro Distrib., 555 F.3d 26471 (5th Cir. 2009). “When an employer does not engage

in a good faith interactive process, thatpéwger violates the ADA—including when the
employer discharges the employee insteadcanfsidering the requested accommodation.”

Chevron Phillips, 570 F.3d at 621 (internal citation omitted).

Notably, however, “[tlhe ADA provides a righo reasonable accommodation, not to the
employee’s preferred accommodation.” Id. “A dikeal employee has no rigttt a promotion, to
choose what job to which he will be assigned,to receive the same compensation as he

received previously.” Jenkins v. Cleco Pow&87 F.3d 309, 316 (5th Cir. 2007). “The plaintiff

bears the burden of proving that an available position exists that he was qualified for and could,
with reasonable accommodations, perform.” Id. at 315.

Thus, to prevail on a claim of discriminan based on failure to accommodate a
disability, the plaintiff must ow that (1) the plaintiff isa “qualified individual with a
disability;” (2) the disability and its congeential limitations were “known” by the covered
employer; and (3) the employer failed to make “reasonable accommodations” for such known

limitations. _Feist v. State of Louisiana, 7B0d 450, 453 (5th Cir. 2013). Defendant here

argues both that Plaintiff's proposed accommaufetiwere not reasonable and would have
imposed an undue hardship. For the reasonsrsetdieeviously, the Court again determines that
there is a genuine dispute of material factasvhether Plaintiff's requested accommodations
were reasonable “in the run of cases.”ndA although, Defendant further alleges that such
requests would have imposed an undue hgpd®obinson provides no evidence in support of

that affirmative defense, and the Cousdrifore rejects it. Riel, 99 F.3d at 684.
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In addition to challenging the reasonaldes of Plaintiff’'s proposed accommodations,
however, Robinson also contends that sitltere were other reasable accommodations
available to Demarce, which st&l not take advantage of, shennat now be heard to complain
that Robinson failed to provide her preferreeasonable accommodation. In support of that

argument, Robinson points the Court to Bkelv. Green, 674 F. Supp. 2d 414, 424 (W.D.N.Y.

2009). In that case, the Distri€ourt for the Western Districif New York held that “if the
employer has proposed a reasonable accommod#i®memployee cannot insist on some other
particular accommodation, evertlife employee’s proposed accoounation is also reasonable.”
Id. Thus, that court concluded that “if the evidence shows conclusively that the employer offered
a reasonable accommodation, then the employetitkedrto summary judgme.” 1d. at 424.

Similarly, the Sixth Circuit has articulatedat “an employee cannot make his employer
provide a specific accommodatighanother reasonable accommutda is instead provided.”

Hankins v. Gap, Inc., 84 F.3d 797, 800-01 (6th €%96). Although the Fift Circuit has not yet

had the occasion to consider tha¢cise question, the court hasnained ardent that “[tihe ADA
provides a right to reasonatdecommodation, not to the empémys preferred accommodation.”
Agro Distrib., 555 F.3d at 471. déitionally, “an employer cannot Beund to have violated the

ADA when responsibility for thébreakdown of the informal, intetive process is traceable to

the employee and not the employer.” Griffin, #63d at 224 (quoting Loulseged v. Akzo Nobel
Inc., 178 F.3d 731, 736 (5th Cir. 1999)).

In the case at bar, it is usguted that although there wast a “21 plus 3” sit-down
game located in the continuously operatedisecof Pit 1, there was a mini-baccarat game
located there. According to Demarce, she hexsmitemplated the fact that learning to deal

mini-baccarat would enable her to work adsitvn table without accumulating attendance points
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or being forced to leave early.Based on her testimony, Demarce even began the process of
attempting to qualify to deal the game. Im Heposition, Demarce recalled, “another time, | got
tapped off my game, and there was maybe an hosw tr go left to my shift.” Linda Long, who
was supervising the floor, said, “Yvonne, | redite the fact that 8y’re making you use your
FMLA to go home . . . is there any—skaid, do you know [mini-baccarat]?” Long then
explained, “Because [mini-baccarat] is anotsiédown table.” Demarce, however, responded,
“you know what Linda, . . . | don’'t. I've neralealt the game.” Long, though, arranged for
Plaintiff to shadow the dealer in order to betgarning another game. According to Demarce,
she received extremely positive reviews fromhbtite dealer and customers and desired to
continue training.

Thus, the next night, Demarce approachbkd on-duty floor gpervisors about the
possibility of shadowing the mirbaccarat dealer once her ®htlosed for the night. As
Demarce recollects, however, they informed miti that shadowing wa considered training,
and she could not do so while still on the clockhey further conveyed to Demarce, however,
that ‘if you want to learn it, you come in on your days’offemphasis added). Nonetheless,
because Demarce already knew the basics eofgime and perceived that some people were

allowed to shadow on the clock, steéused to pursue further trainifig.

3 Although portions of Demarce’s testimony indictitat pai gow was thalternative game she
contemplated learning, she lateardied, “Did | say pai gow? . .I.meant mini bac. Pai gow is
stand up.”

* According to Plaintiff's supervisor Laura &Jg, as general policy, the Casino did not allow
shadowing. In her words, “lar never done it here in sixteand-a-half years.” Similarly,
supervisor Raymond Lundsford also testified thatCasino did not allow employees to shadow
while on the clock. Although Demarce conterllat shadowing did occur at the Casino, she
cites no admissible evidence in support of ttattention and does not contend that employees
did so while on the clock. See Little, 37 F.3dLav6 (holding that a disputd material fact is
not created by metaphysical doubt, conclusoifggations, or unsubstantiated assertions.).
Moreover, Demarce admits that she is unawdinehether anyone had ever shadowed for mini-
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Based on the uncontested record before tbertCthen, learning to deal mini-baccarat
would have allowed Demarce the opportunitcémtinue working through her full shift without
exhausting her FMLA leave ortabuting attendance points. foer, Plaintiff's supervisor
plainly informed her that she could become giedifas a dealer for the game if she was willing
to come in for training on her days off. g8ificantly, “the responbility for fashioning a
reasonable accommodation is shared between the employee and the employer.” Loulseged v.

Akzo Nobel Inc., 178 F.3d 731, 736 (5th Cir. 1999) (internal quotation omitted). Here, however,

Plaintiff decided not to fdher pursue that additiohaoption, and, accordingly, the
“responsibility for the breakdown of the informahteractive process is traceable to the
employee and not the employer.” Griffin, 661 F.3d at 224 (internal quotation omitted).

Additionally, Demarce does not contest thtia@ accommodation would have alleviated
her attendance problemadaadmits that the qualification pess was available to her. Under
Fifth Circuit precedent, “[tihe ADA provides r@ght to reasonable accommodation, not to the
employee’s preferred accommodation.”  Agro Biist 555 F.3d at 471; see also Hankins, 84
F.3d at 802 (“[P]laintiff's refusal to accept aledile reasonable accommodations precludes her
from arguing that other accommodations should ldés@ been provided.”). The Court therefore
finds that such an accommodation was available Ptaintiff failed to take advantage of that
opportunity. Accordingly, judgment ranted of favor of Defendaas to Plaintiff's failure to
accommodate claim as well.

FMLA Interference

As to her FMLA interference claim, Plaifitcontends that “Horseshoe interfered with

[her] ability to take FMLA by repeatedly sendiher home early so that she no longer qualified

baccarat. Finally, Gragg testified that she hatdopen training course in approximately 2010
for all interested employees, and Demarce hisedfto cite any countervailing evidence.
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for FMLA.” Defendant, on the other hand, camds that Plaintiff cannot show that she was
eligible for FMLA leawe after July 6, 2010.
Under the FMLA, “an eligible employee shal entitled to a totaf 12 work-weeks of
leave during any 12-month period for one or moréoaf listed reasons, including the care of a
relative with a serious health condition or because of a serious health condition of the employee.”

Lyons v. North East Ind. Sch. 8i, 277 F. App’x 455, 456 (5th Cir. 2008) (citing 29 U.S.C. §

2612(a)). An employee is deemh “eligible” for FMLA leaw if the employee has been
employed “for at least 12 months by the emplayerand for at least 152 hours of service with
such employer during the previous 12-monthgukfi 1d. (citing 29 U.S.C. § 207(e)(2)).

In order to establish a prinfacie case of interference, Riiff must show that (1) she
was an eligible employee, (2) her employer wabject to the FMLA’s requirements, (3) she
was entitled to leave, (4) shevgaproper notice of her intentida take FMLA leave, and (5) her

employer denied her the benetitswhich she was entitled unddxe FMLA. Lanier v. Univ. of

Tex. Sw. Med. Ctr., --F. App’x--, 2013 WR631316, *2 (5th Cir. Jun. 12, 2013); see also

Cuellar v. Keppel Amfels, 731 F.3d 342, *-- (5th @013) (Elrod, J., concurring) (emphasizing

that the “critical inquiry. . . is whether the claim, by its tnee arises from the denial of a

substantive FMLAentitlement (emphasis added); Strickland v. Water Works & Sewer Bd. of

City of Birmingham, 239 F.3d 199 1206-07 (11th Cir. 2001) (“Tstate a claim ointerference

with a substantive right, an employee need a@gonstrate by a preponderance of the evidence

that he was entitled to the benefit denigdCrown v. Nissan N. Am. Inc., 634 F. Supp. 2d 688,

691 (S.D. Miss. 2009) (notg that “plaintiff must first demomsate that hisdave was protected

under the FMLA.").
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The undisputed facts before the Courbw that after July 6, 2010, Demarce had not
worked 1,250 hours in any preceding rolling twveemonth period and was not an eligible
employee. Although Plaintiff's theory seems totlhat Defendant’s “intéerence” prevented her
from becoming eligible, she has cited no authaetyognizing such a theoof liability. Thus,
as in_Lyons, Demarce was not an eligible employee under the FMLA and cannot mount a prima

facie case of FMLA interference. See 277 ppA at 456. As emphasized in Crown, in order to

successfully bring an interference claim, the gilimust demonstrate that she “was entitled to

a benefit that was denied.” 634 F. Supp. 28t (citing_Duchesne v. Shaw Group Inc., 2008

WL 4544387 *4 (W.D. La. Sept. 10, 2008)). Hetlecause Plaintiff was not an eligible
employee, she cannot show any entittement to FMLA leave and judgment is due in favor of
Defendant as to her interference claim.
FMLA Retaliation

In her second amended complaint, Demaneared that Defendant retaliated against her
by terminating her “for taking necessary ledveilthough Defendant haattacked Plaintiff's
retaliation claim in its summary judgment nuotj Plaintiff’'s response ffered no rebuttal.
Plaintiff has therefore abandoned the claim byirfgito address Defendant’s argument. _Int’l

Women’s Day March Planning Comm. v. City of San Antonio, 619 F.3d 346, 356 (5th Cir.

2010) (quoting Keelan v. Majes&oftware Inc., 407 F.3d 332, 340 (5th Cir. 2005) (“If a party

wishes to preserve an argument for appeal,plrty ‘must press and not merely intimate the
argument during the proceedinggdre the district court.™)).
Defendant’s Motion to Strike
Defendant seeks to strike a number of evideyr materials that, according to Defendant,

contain inadmissible hearsay. Because the Chartiever, determines that judgment is due in
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favor of Defendant regardless afy ruling on the purported heaysaaterials, the Court finds
Defendant’s contention moot. déitionally, however, Defendant’s motion also seeks to strike
Plaintiff's supplemental response submitted in response to Defendant’s motion for summary
judgment. According to Plaintiff, she submittéhe supplemental response because Plaintiff,
“through oversight, did not brief the issue odck pay” in her initial response. Notably,
Plaintiff's supplemental response focused only anitisue of back pay. Because the Court has
now determined that judgment is due in favor of Defendant, the Court need not reach this issue
and Defendant’s motion is moot as to this isasi@vell. Therefore, the Court finds Defendant’s
motion to strike moot.
Plaintiff's Motion to Amend or Correct

After filing her supplemental response, Pldirthen sought leave tamend her original
response and address the issue of back payain, because the Court has determined that
judgment is due in favor of Defendant, the Caowgéd not reach this iss@nd Plaintiff's motion
is rendered moot.

Access to Defendant’s Motion for Summary Judgment

Finally, the Court takes the ggent opportunity to address i@sue regarding the sealing
of Defendant’'s Motion for Summary Judgment anchumber of other evidentiary materials.
Defendant previously requested leave ite fts summary judgment motion and supporting
materials under seal based on various confidiély provisions of the Health Insurance
Portability and Accountability Act (HIPAA). Aftough this Court subsequently entered an order
restricting access to a numberdafcuments filed by both Defendaamd Plaintiff, review of the

documents actually submitted by the parties hasaled very little sensitive information.
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Under the law of this Circuit, a districbert “must use caution in exercising its discretion
to place records under seal” and “must balanegptiblic’'s common law right of access against

the interests favoring nondisslare.” United States v. Holyand Found. For Relief & Dev., 624

F.3d 685, 689-90 (5th Cir. 2010); SEC v. Van Waeyenberghe, 990 F.2d 845, 848 (5th Cir. 1993).

While there is a strong presumption that alll foieoceedings be subject to public scrutiny, access
can be denied upon a strong showing that tlmurtcfiles might have become a vehicle for

improper purposes.” _Van Waeyenberghe, 920d at 848. The power to restrict access,

however, should be exercised “charily.” FedviBas & Loan Ins. Corp. v. Blain, 808 F.2d 395,

399 (5th Cir. 1987).

In reviewing the portion of the record currently shielded from public inspection, the
Court finds that a number dhe documents contain no sensitive information and should
therefore be unsealed: Motion for Summarydgiment [54]; Exhibit B [Attachment 2 to
Document 54]; Exhibit C [Attachment 3 tDocument 54]; Exhibit D [Attachment 4 to
Document 54]; Exhibit E [Attachment 5 to Documi&4]; Exhibit F [Attachment 6 to Document
54]; Exhibit G [Attachment 7 to Document 54 xhibit H [Attachment 8 to Document 54];
Memorandum in Support [55]; Exhibit 2, Part Hf@chment 1 to Document 72]. Based on the
agreement of counsel that thels no reason to ptect the foregoing documents, the Court
hereby orders that suakcords no longer be reisted from public accss. The Court allows
only Exhibit A [Attachment 1 to Document 5&xhibit 2, Part 2 [Attachment 2 to Document
72], and Exhibit 2, Part 3 [Attachment 3 to Documg2itto remain filed under restricted access.

CONCLUSION

For the reasons set forth above, Defendahtition for SummaryJudgment [54] is

GRANTED, Defendant’s Unopposed Motion for Leaw File Excess Pages [62] is GRANTED,
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Defendant’s Motion to StrikeoB] is found MOOT, and Plaintiff’'s Motion to Amend or Correct
[66] is also found MOOT. Public access to tm@jority of the recordoefore the Court is

allowed. Judgment being entered in fawbbDefendant, this case is CLOSED.

SO ORDERED, this the 12th day of December, 2013.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE
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