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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

DELTA DIVISION
LATIDTUS JONES PLAINTIFF
V. No. 2:12CV151-NBB-DAS
JAMES MOORE, ET AL. DEFENDANTS

MEMORANDUM OPINION
This matter comes before the court ongiteseprisoner complaint of La Tidtus Jones, who
challenges the conditiom$ his confinement undéd2 U.S.C. § 1983. Fordfpurposes of the Prison
Litigation Reform Act, the court natehat the plaintiff was incarceratethen he filed this suit. The
defendants have moved [56] for summary judgméanhes has respondedhe motion, and the
matter is ripe for resolution. Fthe reasons set forth below, thetion [56] by the defendants for
summary judgment will be gramteand judgment will bentered for the defendis in all respects.
Summary Judgment Standard
Summary judgment is appropeaf the “materials in theecord, icluding depositions,
documents, electronically storedarmation, affidavits odeclarations, stipuli@ns (including those
made for purposes of the motionynadmissions, interrogatory answgor other materials” show
that “there is no genuirgispute as to any materiakct and the movant entitled to judgment as a
matter of law.” ED.R.Civ.P. 56(a) and (c)(1). “The moving parhust show that the evidentiary
material of record were reducedadmissible evidence in courtywbuld be insufficient to permit the
nonmoving party to cayrits burden.”Beck v. Texas State Bd. of Dental Examijri#i4 F.3d 629,
633 (8" Cir. 2000) (citingCelotex Corpy. Catrett 477 U.S. 317 (19863ert. denied484 U.S. 1066
(1988)). After a propamotion for summary judgmerg made, the burden disito the non-movant to
set forth specific facts showing thhere is a genuinssue for trial. Anderson v. Liberty Lobbinc.,

477 U.S. 242, 249, 106 S. Ct. 250511, 91 L. Ed. 2d 202 (198@eck 204 F.3d at 633llen v.
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Rapides Parish School B&04 F.3d 619, 621 {Cir. 2000);Ragas v. Tennessee Gas Pipeline
Company136 F.3d 455, 458 {5Cir. 1998). Substaive law determineshat is material Anderson
477 U.S. at 249. “Only disputeser facts that might affecteroutcome of theuit under the
governing law will properly precludbe entry of summary judgmeritactual disputes that are
irrelevant or unnecessamll not be counted.”ld., at 248. If the non-movasets forth specific facts
in support of allegationsseential to his claim, a gemei issue is presente@elotex 477 U.S. at 327.
“Where the record, taken as a whalevld not lead a ratnal trier of fact tdind for the non-moving
party, there is no genwarissue for trial.”"Matsushita Elec. Indus.cCv. Zenith Radio Corp475 U.S.
574,587, 89 L. E®d 538 (1986)Federal Savings and ko, Inc. v. Kraj) 968 F.2d 500, 503 (5
Cir. 1992). The facts are reviewed drawidgedsonable inferencesfawor of the non-moving
party. Allen, 204 F.3d at 62 PYCA Industries, Inc. v. Hares County Waste WWar Management
Dist., 177 F.3d 351, 161 {5Cir. 1999);:Banc One Capital Paners Corp. v. Kneippe67 F.3d 1187,
1198 (@" Cir. 1995). However, this is so only when thisré&an actual cotroversy, thais, when both
parties have submitted evidence of contradictory fatiigtle v. Liquid Air Corp, 37 F.3d 1069, 1075
(5" Cir. 1994):seeEdwards v. Your Credit, Inc148 F.3d 427, 432 (SCir. 1998). Irthe absence of
proof, the court doesot “assume that the nonmoving party camigdvould prove th@ecessary facts.”
Little, 37 F.3d at 1075 (emphasis omitted).
Jones’ Allegations

La Tidtus Jones alleges thle defendants used excessdoree against him when moving
him from one pod of the BolivardDinty Regional Correctional Fatyl by beating him severely, then
using a Taser on him. He also oiaithat the defendants denied Immadical attention for the injuries
he sustained in the allegjattack. He also alleges that tiefendants used force against him in

retaliation for two lawsuits Jonéad previously filed Finally, Jones alleges that the defendants



denied his right to due press by failing to prosete the prison guard defgants for allegedly using
excessive force.
Undisputed Material Facts

The relevant facts in this case are not genuinalyspute. La Tidtudones was convicted of
robbery and is servingterenty-five year sentenaeith the Mississippi Dgartment of Corrections.
While serving this sentence, hesstamporarily housed at the Bar County Regical Correctional
Facility. Jones alleges that, duly 16, 2012, he was housedod “C-2” of tre jail. His bunk was
near an air conditioning we and he put a towel oviire vent to block the tbair from blowing on
him. When Defendant Stanley Ddagjcame into the Polde removed the towelfter he left, Jones
put the towel back over the vetwhen Douglas came back int@thod, he saw the towel and told
Jones that he was being séerred to another pod, “C-3.”

Jones also alleges tHaefendants Octavious Hes, Eric Bridgett, Walter Grant, Bradshaw,
and an unknown jailgoined Douglas to assist thithe transfer. When Jasnbkeard that he was being
transferred to C-3, he olofed because he had b&ean earlier confrontatiowith another inmate in
C-3. The parties disagreetaghe level of Jones’ regance, but he admittedfis deposition that he
told the jailors riused to enter Pod C-3. hoth his complaint and his piasition, Jones testified that
the officers beat him severelgdicaused serious injuriefn his complaint, Jones alleges that
defendant Grant struck him in the rigitde with a flashlight, then indtback with a largr flashlight.
When Jones refused to enter thmeeht unit, Grant algeedly knocked Jones tie floor by striking
him twice on the right side with a flashlight. érh) according to Jones, defendants Douglas, Hatrris,
Grant, Bradshaw, and Bridgett assaulted him by repeatedlfipgnstomping, iad kicking him —
and striking him with their flashligs. Jones allegesattone of the defemdits broke his hand by
stomping on it — and that he sufférgerious bodily injuriestwo elbow spraingbrasions and bruises

all over his body — to hisght eye socketypper and lower lips, the top lns head, ribs on both sides,
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his back, and his neck. deed, Jones alleges that he sufferathlitamage from thsevere beating.
At this point, defendant Grantpleyed a Taser on Jones, whichszdiboth pain and involuntary
muscle convulsions. After the 3&r was deployed, Jones cooperatadiwas placed in a single
lockdown cell. He was ultimately movealPod C-3 without further incident.

As for medical treatment, Jones saw the jaitathe day after the incident — complaining of
swelling in his left ribsleft elbow, head and backle also complained ahest pain, and contusions
on his forehead and the back of head. The nurse noted thatel®was “involvedh a take down
with officers this morning wittiazer.” Howevershe found no significantjury and prescribed
ibuprofen. She recordéer findings in a repothe defendants attachedt@ir motion for summary
judgment. The nurse also saw Joaalay later and treated him.isltime he complained only of
high blood pressure, righye pain, and left elbow pain. THefendants also provided this second
report in support aheir motion for summary judgment. & heport shows that Jones suffered no
serious injury. Jones’ head, eyears, nose, and throat were naknHis extraocular muscles were
intact. His heart had regular rated rhythm. His lungs were norindlis abdomen was normal. His
pupils were normal. The nurse gliesed Jones with a contusion t® tight eye — and as having high
blood pressure. She prescribeslpacks to his riglgye for ten minutes, €w times per day, 800
milligrams of ibuprofen, suggested that Jonesikoattaking his high blood pressure medicine, and
recommended a lowalt diet.

Jones claims that as résaf the jailors’ actions he filed federal criminal charges against the
individual defendants. He currently housed atetSouth MississipfCorrectional Fadity and is not
receiving any medical treatment for injurless allegedly suffeckin this case.

Defendants Eddie Williams,Donny Whitten, James McBide, Richard Coleman,
Pete Roncalt, and Will Hooker: No Involvement in the Incident.

The only connection defendants Eddie Witi&a Donny Whitten, James McBride, Richard

Coleman, Pete Roncalt, and Will Hooker have i®dhse is that they are members of the Bolivar
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County Board of Supervisors, or,tlre case of Will Hooker, the Boliv&ounty Administrator. None
of these defendants works at the jarld none were in any wanvolved in the incident at issue in this
case. In additiomone of the men playsdfslightest role in setting jgblicy, as that is the province
of the Sheriff. Brooks v. Georg€ounty, MississippB4 F.3d 157, 165 {5Cir. 1996). As such,
Jones’ claims against these defendants are frivolses.Cunningham v. His€o. Sheriff's Dept.
3:12CV634-CWR-FKB (S.D. Miss.,&Wember 1, 2012) (conditions odnfinement claims against
Board of Supervisors and Countye@ dismissed as patiy frivolous). The plaintiff's claims

against these defendamtsi thus be disnmssed as frivolous.

Defendants Bolivar County Sheriff Kelvin Williams and Former
Jail Administrator James Moore: No Personal Involvement in Incident

Jones’ allegations against defendants Sheriff Kelvin Williams and Former Jail Administrator
James Moore arise solely from thaositions of authority over tragher jail personne Section 1983
liability cannot, howevelbe predicated uporrespondeat superidgheory. Monell v.Department of
Social Service436 U.S. 658, 691 (1978). i=ipnes to state a viable satof action pursuant to §
1983, he must “identify defendants wdr@ either persatly involved in the onstitutional violation
or whose acts are causatiygnnected to the constitanal violation alleged.” Woods v. Edward$1
F.3d 577, 583 {BCir. 1995) (citing_ozano v. Smittv18 F.2d 756, 768 {Cir. 1983)). In this case,
Jones does not allege that either Williams or Moore had any personal involvement or were causally
connected to the allegectident in any way. As such, Jonelsiims against defendants Williams and
Moore will be dismissed for failerto state a cotigtional question.

To the extent that Jones seeks to holeeiththese defendantshia in their official
capacities, such a claim is simply one against tha@owhich can only be Ide if the incident in
guestion arose out of an unctintional County policy.Palmer v. City of Antonio, Texa&10 F.2d
514, 516 (8 Cir. 1987). As Jones hasither alleged nor proved suclpalicy exists, this claim will

also be dismissed for faile to state a claim upon whicelief could be granted.
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Defendants Stanley Douglas, Octéous Harris, Eric Bridgett,
Walter Grant, Bradshaw, Brandon Clemmons, and Anderson Jones

Jones alleges that deflants Stanley Douglas, tacious Harris, Eric Bdgett, Walter Grant,
Bradshaw, Brandon Clemmons, atblerson Jones used excessive force against him when moving
him from Pod C-2 to C-3. Hesal alleges that these defendal@sied him medical treatment for
injuries allegedly sustaideduring the incident. des’ bare allegationseawholly refuted by the
summary judgment evidence the defendants salmitted. The very purpose of summary judgment
is to “pierce the pleadings ansisass the proof in order to see whether there is a genuine issue for
trial.” Advisory Committee Notéo the 1963 Amendments to Rulg. 9ndeed, “[tihe amendment is
not intended to derogate from ts@lemnity of the pleadings[;] [r]agh, it recognizethat despite the
best efforts of counsel to makis pleadings accurate, they ntmsyoverwhelmingly contradicted by
the proof available this adversary.ld. The non-moving party (the plaiffiin this case), must come
forward with proof to suport each element of his claim. Tplaintiff cannot meet this burden with
“some metaphysical doubt tsthe material factsMatsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp.,475 U.S. 574, 586, 106 S.AB48, 1356 (1986), “catusory allegations,l.ujan v. National
Wildlife Federation497 U.S. 871, 871-73, 110 S.3177, 3180 (1990), “unsubstantiated assertions,”
Hopper v. Frank16 F.3d 92 (“3 Cir. 1994), or by a merscintilla” of evidencePavis v. Chevron
U.S.A., Inc.14 F.3d 1082 (5Cir. 1994). It would underméinthe very purposes of summary
judgment if a party couldefeat such a motion simply by “repliac]] conclusory allegations of the
complaint or answer with conclusaaifegations of an affidavit.Lujan v. National Wildlife
Federation 497 U.S. 871, 888, 110 S.Ct. 313188 (1990). In consgting a motion for summary
judgment, a court must determine whethe non-moving party’allegations arglausible
Matsushita, supralemphasis added). “[D]etaining whether a complaintages a plausible claim is

context-specific, requiring the reviewing cotardraw on its experiee and common sense.”



Ashcroft v. Igbal556 U.S. 662, 129 S.Ct. 19@009) (discussing plaibility of claim as a
requirement to survive a an to dismiss under Fed. Riv. P. 12(b)(6)).

In considering a motion for sunary judgment, once the court “has determined the relevant
set of facts and dravall inferences in favoof the nonmoving partyp the extent saportable by the
record [the ultimate decision becosjgurely a qud®n of law.” Scott v. Harris550 U.S. 372, 381
(2007) (emphasis in originalYWWhen opposing parties tell two diffemt stories, one of which is
blatantly contradicted by the reedpso that no reasonable juryutibelieve it, aourt should not
adopt that version dhe facts for purposes afling on the motion for summary judgmenid. at
380.

In this case, Jones allegeattfive to seven grown men knaakhim to the ground with two
blows from a flashlight; themyhile he lay on the ground, pummelieim all over his head and body
with their fists and large flashlights, then repdét kicked him and stoped him. According to
Jones, this savage beatileft him with the following seriousjuries: two elbow sprains, abrasions
and bruises all over his body — te hight eye socket, uppand lower lips, the topf his head, ribs on
both sides, his back, andhieck — and brain damage. Such aifigat it occurred would result in
severe — potentialffatal — injuries.

The nurse’s medical reports, howewaint an entirgldifferent, far morédoenign, picture.

The day after the alleged beatititg nurse examined Janéreated him withbuprofen, and sent him
on his way. Jones returned thetrday (two days after the imgnt) — complaining only of high

blood pressure, pain in his righte and left elbow. He did natention a broken hand, brain damage,
or any kind of severe injy that a layman with common sense vabekpect to result from the severe
beating Jones described in his complainttasdieposition. The nurgerformed a routine
examination, found everything normahd diagnosed Jones with a c@itn (bruisepn his right eye

and high blood pressure. Sheated him with ice packs foraleye and ibuprofen; she also
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recommended that he contirthe high blood pressure medication regimen he was currently
following — and thahe switch to a low-salt diet.

The nurse’s objectiverfdings (a bruise abovd®nes’ right eye anddt blood presure) stand
in stark contrast to Jones’ all¢gas (a severe beatimgsulting in broken bomseand brain damage).
The findings are, however, entirely consisteitih the normal takedown @in inmate refusing to
comply with an officer’s orderindeed, Jones’ allegations regagihis compliance are not even
internally consistent. He repeatedly statestibavas compliant with thafficers’ orders, but he
readily admits multiple times that he refused tordtel C-3 as the officessdered him to do. Jones,
by his own admission, refused to enkexr pod after repeated ordersnels account of the events in
this case is simply “not supportabh the record,” anthe court canot draw inferences in favor of
Jones based upon that accoge Scott v. Hari$50 U.S. 372, 381 (2007).

As Jones’ account difie takedown incidd is not supportkin the recordthe court must
determine whether the amount of force applisdd@@umented by objectiesidence irthe record)
was excessive. The court finds that it was @uurts must balance tleenstitutional rights of
convicted prisoners with ¢hneeds of prison officiate effectively use force to maintain prison order.
As such, to establish liability dhe part of defendangsplaintiff must provehe force was applied
“maliciously and sadistidig to cause harm,” and ntih a good-faith efforto maintain or restore
discipline . . . .”Hudson v. McMillian503 U.S. 1, 6-7, 112 S. @95, 117 L. Ed. 2d 156 (1992)
(citing Whitley v. Albers475 U.S. 312, 320-21, 106 S. @078, 89 L. Ed. 2d 251 (19863ke Rankin
v. Klevenhagerb F.3d 103 (8 Cir. 1993).

In this case, if Jones woutabt willingly enter tle pod, then the officers had to use some
amount of force to ensutieat he did so. The objective prootine record can feund in the various
documents that prison staff anddital personnel drafteturing the normal cours# business: the

Incident Reports, Use &orce Reports, Rule Vidian Reports, anchedical reportsThe reports of
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the prison staff and the nurse arérely consistent. Thase of force the offigs describe in their
reports matches the verymor injury Jones sufferga bruise above his eye)as documented in the
medical reports.

The events described below are not in dispdtges refused to oban officer’s order (to
stop blocking the air veyt and refused to obey another order &ckphis belongings and move to
another pod). When Jones wonfat enter Pod C-3 of his own wtan, Lt. Douglas decided to have
other officers provide aséance in moving Jones. Given Jome&lisal to enter the pod, the officers
had to use force totber gain his complianceqshat he would move voluntigrto the pod) — or to
physically move him to the pod. &lofficers chose to use forcegain Jones’ compliance. After
several warningshe officers took Jones down. Jones allégatsduring this encounter, he did not
resist the officers; howevdire also alleges that he would woluntarily enter Pod C-3. Thus, at a
minimum, he refused to enter thed under his own power. As Josi§ would not comply with the
officers’ orders, one deployed hisséa by direct contact (wibut the darts) to Jondstrso. Jones then
entered Pod C-3. The officers’ actonere clearly a good-faith effort taaintain or rstore discipline
— not malicious and sadistcts designed to cause harm. Initaatd Jones’ injury (doruise above his
eye) wasle minimis See Siglar v. Hightowet12 F.3d 191, 193 {8Cir. 1997) (a sore, bruised ear,
lasting for three days, wagla minimignjury). For thes reasons, judgment wile entered for the
defendants as todtplaintiff's claim regardingise of excessive force.

No Evidence of Retaliation

Prison officials may naketaliate against prisers for exercising theconstitutional rights.
Morris v. Powel| 449 F.3d 682, 684 {SCir. 2006). On the other harmhurts must view such claims
with skepticism to keep from getting bogged doweviary act of discipline prison officials impose.
Id. The elements of a claim undeetaliation theonare the plaintiff's invoation of “a specific

constitutional right,” the defendant’s intent to retimiagainst the plaintiff fdiis or her exercise of
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that right, a retaliatorgdverse act, and causatioe, “but for the retaliatgr motive the complained
of incident . . . wouldhot have occurred.WWoods v. Smitt60 F.3d 1161, 1166 {%ir.1995)
(citations omitted )ert. denied516 U.S. 1084, 116 &it. 800, 133 L. & 2d 747 (1996). A
prisoner seeking to estalbiia retaliation clairmust also show that theigwn official's conduct was
sufficiently adverse so thatitould be capable of deterringparson of ordinary firmness from
exercising his constitutionaghts in the futureWinding v. Grimes4:08CV99-FKB, 2010 WL
706515 at 3 (S.D. Miss. Feb. 22, 201ing Morris v. Powell449 F.3d 682, 684—85&ir.2006)
at 685. A single incidennvolving a minor sanction is insuffent to proveetaliation. Davis v.
Kelly, 2:10CV271-KS-MTP (citingones v. Greningef.88 F.3d 322, 325 {(%Cir. 1999),
2:10CV271-KS-MTP, 2012 WL 3544868.). Similarly, irconsequentialde minimi$ acts by prison
officials do not give ge to an actionabtetaliation claim.See Morrisat 685.

In this case, Jones must prdkat he engaged in constitutionally pragecactivity (seeking
redress for grievances)ctd significant adverse catgiences (use of excessfarce), and that such
action was taken “in an effort toitthihis] access to the courts twr punish [him]for having brought
suit.” Enplanar, Inc. v. Marshl1 F.3d 1284, 1296'(&Cir.), cert. denieg513 U.S. 926, 115 S. Ct.
312, 130 L. Ed. 2d 275 (1994ke alscerio v. Members of Laiana State Board of Pardqré21
F.2d 1112, 1114 [5Cir.1987). The showing isuch cases must be raghan the prisoner’s
“personal belief that he the victim of retaliation."Woods v. Edward$1 F.3d 577, 580 {ECir.
1995). Johnson v. Rodrigue210 F.3d 299, 310 {&Cir. 1997).

Jones has not met that standarthis case. He mentions two federal lawsuits he had filed
before the incident, and ladleges that the officers in the pressuit retaliated agast him because he
had filed the edier suits: Jones v. Clerk Marily L. Kelly, et aR:12CV125-MPM-DAS (N.D. Miss.),
andJones v. City of Roseda&z12CV32-SA-JMV (N.DMiss.) However, nonef the prison guards

Jones accuses of using excessivesfin the present case was a deééat in either of the previous
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suits. Jones alleges ti&tanley Douglas said that he woulangeel Jones to obdyis orders, despite
Jones’ reputation as an inmatko files many suits and griewaes. This statement does not,
however, suggest retaliatias a motive, as much as Douglas’ g do his job, despite the Jones’
threat of grievances and suiy his own admission, Jones repebteefused to obey the orders of
prison staff and refused telocate to anotheiog in the prison — prontipg prison staff to use a
reasonable amount of force to ghia compliance. Jones hasyided no more than his personal
belief that he is a victim of t@iation, which is insufficient tsustain a claim under 42 U.S.C. § 1983;
judgment will be entered fdhe defendants as tadtallegation, as well.
Three Strikes

In addition to the reasons $etth above, the court notesatiJones has accumulated three
“strikes” under the Prison Litig@n Reform Act. (“PLRA”). See28 U.S.C. § 1915(g). Theo se
prisoner plaintiff, an inmate in the custodytiod Mississippi Departnmé of Corrections, has
submitted a complaint challenging the candi of his confinement under 42 U.S§(1.983.

Section 1915(g) provides:

In no event shall a prisonelifyy a civil action oappeal a judgment & civil action or

proceeding under thisc@n if the prisonehas, on 3 or more prior occasions, while

incarcerated or detainedany facility, brought an acticor appeal ira court of the

United States that was dissed on the grounds thiis frivolous,malicious, or fails

to state a claim upon which relief maydranted, unlesséprisoner is under

imminent danger of sieus physical injury.
Jones has accumulated “st#isk under 28 U.S.C. § 1915(g)the following casesJones v. City of
Rosedalg2:12CV32-SA-JMV (N.D. Miss.) (December 2012 order dismissincase for failure to
state a claim)Jones v. City of RosedaNo. 13-60028 (5Cir. Judgment of Deember 16, 2013), and
Jones v. Clerk Marily L. Kel\2:12CV125-MPM-DAS (N.D. Mis$ (August 27, 2014 order
dismissing case for failarto state a claim).

In addition, Jones hadleged in this case thia¢ received a vicious beaj at the hands of the

defendant prison guards at thditér County Regional CorrectionBhcility — a beating leaving him

-11 -



with broken ribs, a brokehand, other broken bonesradions and contusioa#i over his body, and
brain damage. As the nurse wdx@mined him on two occasions wiittwo days of the incident
found no serious injury — and treateim for a single bruise and higlood pressure the court finds
that malice motivated Jones to fite instant suit. The incidentgly could not have occurred as
Jones has described. such, the instant dismissal will alsount as a “strike” under the PLRA —
Jonesfourth. As Jones has now “struokit” under the PLRA, he Wino longer be permitted to
proceedn forma pauperisn any federal suits he choosegursue undet2 U.S.C. § 1983.
Conclusion

In sum, the motion [56] by ¢hdefendants for summary judgment will be granted, and
judgment will be entered for the detiants in all regrts. In addition, the disasal of this case will
count as a “strike” nder the Prison Litigation Reform AdA final judgment consistent with this
memorandum opinion will issue today.

SO ORDERED, this, the 7th day of October, 2014.

/9 Ned Biggers

NEAL B. BIGGERS
SENIORU. S.DISTRICTJUDGE
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