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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
WESTERN DIVISION
CLARICEIVY PLAINTIFF
V. CIVIL ACTION NO. 3:10CV024-A-A

OXFORD MUNICIPAL SEPARATE
SCHOOL DISTRICT DEFENDANT

MEMORANDUM OPINION

Before the Court is Defendant Oxfordulicipal Separate Schodlistrict's Motion
for Summary Judgment [46]. Afteeviewing the motion, responseles, and authorities, the
Court finds as follows:

BACKGROUND

Plaintiff, an African-American female, aligxd for employment with the Defendant on
January 18, 2008. When Plaintiff applied fmployment, she exmsed interest in an
administrative position. However, she alsoeabthat she “would gladly accept a teaching
position, if offered.” The Defendant hirechch employed the Plaintiff as a fourth-grade
teacher at Della Davidson Elementary Schoolthe 2008-2009 school year. Subsequent to
this employment, Plaintiff applied for thrgmsitions with the Defendant: (1) Intervention
Coordinator, (2) Behavior Specialist, and (3) Assistant Principal. Plaintiff was not hired for
any of these three positions. Instead, at the afrdlaintiff's first year of employment, the
Defendant notified her that it would not renew her contract for the 2009-2010 school year.
Plaintiff was informed that, if she would peefto resign instead of receive a notice of
nonrenewal, she should write a égtto the superintendent temig her resignatin. Plaintiff

resigned by letter on May 19, 2009.
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On April 16, 2010, Plaintiff filed suit allegg racial discriminatin in violation of
Title VII, 42 U.S.C. Section 2000# seg., 42 U.S.C. Sections 1981 and 1983, and the Equal
Protection Clause of the Foeenth Amendment. Specifically, Plaintiff asserts that she was
racially discriminated against when (1) sheswet offered an admistrative position at the
school, and (2) her employment contracsvmat renewed. On May 26, 2011, the Defendant
filed a Motion for Summary Judgment [46], arguih@t it is entitled to judgment as a matter
of law as to all of Plaintiff's claims.

SUMMARY JUDGMENT STANDARD

Summary judgment is warranted under R&Ba) of the Federal Rules of Civil
Procedure when evidence reveals no genuinmtisregarding any material fact and that the
moving party is entitled to judgment as a nratié law. The rule “mandates the entry of
summary judgment, after adequate timedmcovery and upon motion, against a party who
fails to make a showing sufficient to establible existence of an element essential to that

party's case, and on which that party will bear the burden of proof at trial.” Celotex Corp.

<

Catrett 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears the initial responsibility of informing
the district court of the basier its motion, and identifying those portions of [the record]
which it believes demonstrate the absenca génuine issue ohaterial fact.” Id.at 323. The
nonmoving party must then “go beyond the plagdi and “designate ‘specific facts showing
that there is a genuine issue for trial.” ldt 324 (citation omitted) In reviewing the
evidence, factual controversies are to be resbia favor of the nonmovant, “but only when .

. . both parties have submitted evidence of contradictory facts.” Little v. Liquid Air,Gtp.




F.3d 1069, 1075 (5th Cir. 1994) (en banc). Whechstontradictory facts exist, the Court

may “not make credibility determinations ereigh the evidence.” Reeves v. Sanderson

Plumbing Prods., Inc.530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000).

However, conclusory allegatis, speculation, unsubstantiatedsertions, and legalistic
arguments have never constituted an adequate substitute for specific facts showing a genuine

issue for trial_TIG Ins. 6. v. Sedgwick James of WasR76 F.3d 754, 759 (5th Cir. 2002);

SEC v. Recile10 F.3d 1093, 1097 (5th Cir. 1997); Liitk/ F.3d at 1075.

ANALYSISAND DISCUSSION

Title VIl and Section 1981 Claims'

Under Title VII, it is “an unlawful emplyment practice for an employer . . . to
discharge any individual, or ottveise to discriminate againany individual with respect to
his compensation, terms, conditions, or peyes of employment, because of such
individual’'s race, color, religin, sex, or national origin.” 42 B.C. § 2000e-2(a)(1). In her
Complaint, Plaintiff alleges thathe was discriminated agairsised on her race. Plaintiff
seeks to prove her case circumstantially; tthes Court turns to the standards set forth by the

United States Supreme CourtMtDonnell Douglas Corp. v. GreedAll U.S. 792, 93 S. Ct.

1817, 36 L. Ed. 2d 668 (1973).

Under the_McDonnell Douglastandard, Plairffi must first establish a prima facie

case of discrimination by establishing thae skias (1) a member of a protected group; (2)

1 “Claims of racial discrimination bught under § 1981 are governed by the same

evidentiary framework applicable to claimseshployment discrimirteon brought under Title
VII.” Defenbaugh-Williams v. Wal-Mart Stores, Incl56 F.3d 581, 587 (5th Cir. 1998)
(quoting_LaPierre v. Benson Nissan, |86 F.3d 444, 448 n.2 (5th Cir. 1996)).




gualified for the position she held; (3) that shéfered an adverse employment decision; and
(4) either replaced by someone outside theegtetl group or treated less favorably than

employees not in the protected group. Okeyé&niv. of Tex. Houston Health Sci. GtR45

F.3d 507, 513 (5th Cir. 2001). Proof of dispatat@tment can establish the fourth element of

the plaintiff's prima facie case. S&yant v. Compass Group USA In@l3 F.3d 471, 478

(5th Cir. 2005).
Once a plaintiff has made her prima facieegdbe defendant then has the burden of
producing a legitimate, nondiscriminatory motiee the adverse employment action. Parker

v. State of La. Dep’t oEduc. Special Sch. Dist323 F. App’x 321, 327 (5th Cir. 2009). The

defendant’s burden at this stage is meome of production-not persuasion. Id.

If the defendant can articulate a reasaat,tif believed, would support a finding that
the action was nondiscriminatory, then the inference of discrimination created by the
plaintiff's prima facie case disappears, and the factfinder must decide the ultimate question of

whether the plaintiff has proven intentionasaimination._St. Mary’s Honor Ctr. v. Hicks

509 U.S. 502, 511-12, 113 S. Ct. 2742, 125 L. Ed. 2d 407 (1993). The plaintiff must present
substantial evidence that tlemployer's proffered reason & pretext for discrimination.

Laxton v. Gap, In¢.333 F.3d 572, 578 (5th Cir. 2003). To show pretext on summary

judgment, “the plaintiff must substantiate biaim of pretext through evidence demonstrating

that discrimination lay at the heart of themayer’'s decision.” Price v. Fed. Express Corp.

283 F.3d 715, 720 (5th Cir. 2002).
Pretext may be establishédither through evidence oflisparate treatment or by

showing that the employer’'s proffered explaéma is false or ‘unworthy of credence.



Laxton 333 F.3d at 578 (quoting Reey&30 U.S. at 143, 120 &t. 2097). “To raise an
inference of discrimination, theghtiff may compare his treatmetat that of nearly identical,

similarly situated individuals.Bryant v. Compass Group USA Inéd13 F.3d 471, 478 (5th

Cir. 2005). To establish disparate treatment,dw@r, a plaintiff must show that the employer
gave preferential treatment to another employee under “nearly identical” circumstances.” Id.
Alternatively, “[a]n explanation ifalse or unworthy of credence if it is not the real reason for
the adverse employment action.” Laxt@&33 F.3d at 578.

In contrast, the Fifth Circuihas modified the McDonnell Dougldsrmulation to

permit proof that discrimination was one mativg factor among others for an adverse

employment action. SegenerallyRachid v. Jack in the Box, Inc376 F.3d 305 (5th Cir.

2004). At one time, the Fifth Circuit requiredatha plaintiff present direct evidence of

discrimination in order to receive tlhenefit of a mixed-motive analysis. SEerros v. Tex.

Dep'’t of Health 274 F.3d 187, 191 (5th Cir. 2001). Hoxee the Supreme Court in Desert

Palace, Inc. v. Costheld that Congress’s failure togugre a heightened burden of proof

suggested that courts should not depart frongémeral rule of civil litigation that “requires a
plaintiff to prove his case ‘by a preponderancéhefevidence,’ using itect or circumstantial
evidence.” 539 U.S. 90, 99, 123 S. Ct. 2148, 15&d.. 2d 84 (2003) (quoting Postal Service

Bd. of Governors v. Aikens460 U.S. 711, 714 n. 3, 103 S. Ct. 1478, 75 L. Ed. 2d 403

(1983)). Therefore, a plaintiff asserting atldiVIl discrimination claim may utilize the
mixed-motive analysis whether she has preserdirect or circumstantial evidence of

discrimination._Id at 101, 123 S. Ct. 2148; Smith v. Xerox CogD2 F.3d 320, 327-28 (5th

Cir. 2010).



Prima Facie Case

The Defendant asserts that Plaintiff hagethto prove a prima facie case of race
discrimination. As noted, in order to meet hemar facie case, Plaintimust show (1) that
she is a member of a protected group; (2) shatwas qualified for the position she held; (3)
that she suffered an adverse employment degiand (4) that she was either replaced by
someone outside the protected group or tceddss favorably than employees not in the
protected group. Okoy@45 F.3d at 513. Plaintiff allegesattshe was racially discriminated
against on two different occasions: (1) wiste was not offered an administrative position,
and (2) when her contract wast renewed. It is undisputedathPlaintiff, as an African-
American, iIs a member of a protected class that she suffered an adverse employment
action. Further, the Defendant concedes Bhaintiff was replaced by one or more Caucasian
teachers.

The Defendant, however, asserts that Bfaicannot establish that she was qualified
for her position. Specifically, Defendant arguest tRlaintiff's prima facie case fails due to
her poor performance evaluations. While tefendant has presented several documents
demonstrating assessments of Plaintiff's wdhe Fifth Circuit had Hd that “a plaintiff
challenging h[er] termination atemotion can ordinarily estalisa prima facie case of . . .
discrimination by showing that [she] contimuéo possess the necessary qualifications for
[her] job at the time of the adverse action. Tihes of battle may then be drawn over the
employer’'s articulated reason for its action and whether that reason is pretext for

discrimination.” Bienkowski v. American Airlines, Inc851 F.2d 1503, 1505-06 (5th Cir.

1988). To “establish a prima facie case, a pifiineed only make a very minimal showing.”



SeeNichols v. Loral Vought Sys. Cor®81 F.3d 38, 41 (5th Cir. 1996) (quoting Thornbrough

V. Columbus and Greenville R. C@60 F.2d 633, 639 (5th Cir. 1985}plaintiff was initially

minimally “qualified” for the job as an elesntary school teacher, and her alleged poor
performance does not necessarily strip awayumglerlying qualifications. In other words,
there is a difference between “qualificats” and “performance” — a difference between
possessing the minimal qualifications necesdarythe job and utilizing those minimal
gualifications to perform in manner thahe employer deems satisfactory. As such,
considering the “minimal” standé& needed to establish airpa facie case and recognizing
that Defendant’s arguments cangreperly evaluated in lateregis of the analysis, the Court
acceptsarguendo, that Plaintiff has met her initial bden of presenting a prima facie case.
Legitimate, Non-Discriminatory Reason

Once a plaintiff has made a prima facie cakdiscrimination, the burden then shifts
to the defendant to articulate a legitimat@n-discriminatory reason for its employment
decision. Here, Defendant asserts that the Plaintiff failed to perform her job responsibilities in
a satisfactory manner according to her direct stipar and other administrators charged with
observing her job performance. This artiteth reason satisfies Defendant's burden of
production.

Pretext / Mixed Motive

As noted above, the Fifth Circuit inreRhid v. Jack in the Box, Incorporatset forth a

new framework for pretext/mixed-motive casedh&t summary judgment stage. That is, the

court announced a “modified McDonndllouglas approach” for the summary judgment




framework in mixed-motive cases. 376 F.3d at 31Rike McDonnell Douglas the Fifth

Circuit's mixed-motive analysis has three stefphe first two steps in this mixed-motive
approach, prima facie case and legitimate, nondiscriminatory reason, are identical to the

traditional_ McDonnellDouglaspretext analysis. However, in the final step, the Racbidt

held that “the plaintiff must ... offer sufficient evidence to create a genuine issue of material
fact either (1) that the defenut&s reason is not trydout is instead prekt for discrimination
(pretext alternative) or (2) #t the defendant’s reason, whiledy is only one of the reasons
for its conduct, and another ‘motivating factor’ is the plaintiff's protected characteristic.” Id.
(citations omitted).

In this case, Plaintiff has failed to presemidence of either pretext or mixed motive.
As to Plaintiff's claim that she was discrimtad against when not hired for an administrative
position, Plaintiff conceded that, when shppleed for employment wi the Defendant, she
specifically stated that she twld gladly accept a teaching position, if offered.” While
Plaintiff applied for the three positions selsient to her employment as a teacher —

Intervention Coordinator, Behaori Specialist, and Assistantifipal — the only one of these

%2 The “modified McDonnellDouglag framework appears to be unique to the Fifth
Circuit. That is, since_DeseRalace the circuit courts have developed widely differing
approaches to the question of how to amalggmmary judgment challenges in Title VIi
mixed-motive cases. Sé&¥hite v. Baxter Healthcare Cqrp33 F.3d 381, 398-99 (6th Cir.
2008) (critically evaluating how various aiits apply the mixed-motive framework).

? Plaintiff, who is now proceeding pro se, did not discuss or mention the mixed-
motive theory. While, in the Fifth Circuit, &ppears to be incumbent upon a plaintiff to
actually raise mixed-motive arguments in ortierhave them considered at the summary-
judgment stage, se®trong v. Univ. HealthCare Sys., L.L,Cl82 F.3d 802, 805 (5th Cir.
2007); Jones v. Overnite Transp. (212 F. App’x 268, 276 n.2 (5@ir. 2006);_Septimus v.
Univ. of Houston,399 F.3d 601, 607 n.7 (5th Cir. 2005); Vaughner v. Buliés F.2d 873,
877 n.2 (5th Cir. 1986), the Cdurere discusses preteatd mixed motive given Plaintiff's
pro se status.




positions that is “administrative” is the Astnt Principal position. Plaintiffs Complaint
asserts that “it is likely that the person hifjedo the administrative position] did not have
Plaintiff's qualifications.” Howeer, Plaintiff conceded in her deposition that she not only
does not know who was ultimately hired for eaththe three positions, but she also has no
knowledge as to what qualiitons those individuals tdoned. Although Plaintiff may
subjectively believe that she should have bekared an administrates position within the
school district, her subjective I cannot alone establish that racial animus was either
pretext for or a motivating factor ithe Defendant's employment decision. S&ard v.

Midwestern State Uniy.217 F. App’x 325, 329 (5th Cir. 2007) (holding that a college

professor failed to show he was better qualified than others because he “fail[ed] to refer th[e]
court to any particularized evidence to supdus subjective view,’instead presenting as
evidence only his own deposition, which the ¢daund to be “mere speculation™); Strong v.

Univ. Healthcare Sys., L.L.C482 F.3d 802, 807 (5th Cir. 2007inding that the plaintiff had

not demonstrated she was treated more hatbhh other employeend commenting on the
fact that the plaintiff's claimvas “supported solely by her own self-serving affidavit”); Byers

v. Dallas Morning News, Inc209 F.3d 419, 427 (5th Cir. 2000) (refusing to rely upon a

plaintiff's subjective belief ato discriminatory intent).
Plaintiff also fails to produce evidence tlmate discrimination was either pretext for
or a motivating factor in the Defendant’s dgah to not renew heroatract. In Plaintiff's
brief, she asserts that “youillWfind that the defendant alies that | had poor classroom
management skills. To the contrary, you will find quite the opposite as reported by every

individual that evaluated asbserved my classroom management skills during their time in



my classroom . . . .” Despite thassertion, Plaintiff has presenteal competent evidence of
satisfactory classroom assessments. The Dafendn the other hand, presented tangible
evidence of poor classroom ewations. Dr. Martha McLarty, ghPrincipal of Della Davidson
Elementary School, found Plaintiff to be dediot in, inter alia, preparing lesson plans,
following school district grading practices, and assigning appropriate reading materials. The
associate principal, Ruby Darbandi, likewisgmssed concerns regangl Plaintiff's lesson

plans and the pacing of her instruction. WHikintiff may subjectively believe that she
should have been given positive evaluationg Eifth Circuit has determined that such
subjective beliefs, no matter how genuine, @oé enough to withstand summary judgment.

SeeRoss v. Univ. of Tex. at San Antonib39 F.3d 521, 526-27 (5th Cir. 1998) (holding that

the plaintiff's generalized statemts about relative @lifications or treahent of similarly

situated employees is insufficteio defeat summary judgmenNichols v. Loral Vought Sys.

Corp, 81 F.3d 38, 42 (5th Cir. 1996) (same); Elliott v. Group Med. & Surgical ,SEM.

F.2d 556, 564 (5th Cir. 1983) (noting that the Fifthicuit is “not prepared to hold that a
subjective belief of discriminain, however genuine, can be thesibaof judicial relief.”).
Further, “[o]ur job as a reviemg court conducting a pretext algsis is notto engage in

second-guessing of an employer’s businesssam.” LaMaire v. La.Dep'’t of Transp. &

Dev., 480 F.3d 383, 391 (5th Cir. 2007).

Next, Plaintiff apparently attempts to show pretext through the use of statistics.
Plaintiff asserts that she “was one (1) ofyoBb [African-American] teachers” and that “in
each grade 3, 4, and 5, there was only one @dkbleacher in each of the three (3) grade

levels mentioned.” Statistical evidence mayused in a disparate treatment case “to show

10



that an employer’s justification for a distinhatory act is pretext.” Plemer v. Parsons-

Gilbane 713 F.2d 1127, 1137 (5th Cir. 1983). However, the &aprCourt has made clear
that “[tlhe probative value détatistical evidence ultimatelgepends on all the surrounding

facts, circumstances, and other evidence sérdnination.” Int'l Bd. of Teamsters v. United

States 431 U.S. 324, 340, 97 S. Ct. 1843, 52 L. Edl.396 (1977). Here, Plaintiff does not
provide any “other evidence” ahcial discrimination. Insteadlaintiff again offers only a
subjective belief that she was discriminated agaks example, in Plaintiff’'s deposition she
was asked questions concerning any tangibieeace she may have of discrimination. She
responded: “It's clearly evident. There are fewv . . . [African Americans] in teaching
positions.” However, Plaintiff then goes on ¢at against her racial discrimination claim,
stating that she believes “[her] agad a lot to do with th[e] decisiof.” Further, Plaintiff
stated that she “can only believe that [her nonrenewal] had something to do with [her] level of
intelligence, as [she] was once told [ ] that [swas too intellectual to teach fourth grade.”
Belief of discrimination based on age and/or intelligence does not demonatrat&nimus.
Given that Plaintiff has presented only ubstantiated and conclusory allegations of
race discrimination, her statement that Defant employs a low number of African

Americans does not in itself show pretext. $exoach v. Delchamps, Inc897 F.2d 815,

818-20 (5th Cir. 1990) (only when coupledtiwother evidence contradicting employer’s
reason was statistical evidenpeobative of pretext). In ber words, while statistical
evidence could be relevant in this casageballegations and numisealone without more

context provided are not sufficient. S&éard 217 F. App’x at 329 (fiding that plaintiff's

* Plaintiff’'s Complaint did nostate a claim, and Plaiffthas not proven a claim, of
age discrimination under the ADEA.

11



allegations that there were only four Afin-American faculty oubf approximately 500
faculty members and that another African-Aroan faculty member was denied tenure failed
to establish pretext, as the pitaff “failjed] to present any padicularized evidence to support

the[] allegations”); Baker vRandstad North America, L,P151 F. App’x 314, 320 (5th Cir.

2005) (finding that “it is extraordarily rare that raw numbeisan insulate a plaintiff from

summary judgment”); E.E.O.C. v. Tex. Instruments,,ld60 F.3d 1173, 1185-86 (5th Cir.

1996) (affirming the districtaurt’'s order granting summagydgment to the employer and
rejecting the plaintiff's comntion that statistical evidea was probative of pretext).

In the end, Plaintiff simply offers no ielence to substantiate her allegation of
discrimination. The Fifth Circuit has “recogniz¢hat generalized testimony by an employee
regarding [her] subjective belief that [her] diacge was the result of. . discrimination is
insufficient to make an issue for the jury in the face of proof showing an adequate,
nondiscriminatory reason for [her] discharge.” Elligit4 F.2d at 564. For these reasons, the
Court finds that the Plaintiff's evidence is not “so persuasive as to support an inference that

the reason [for Plaintiff's nonrenewal] wassdimination.” Rubinstein v. Adm’rs of the

Tulane Educ. Fund218 F.3d 392, 400 (5th Cir. 2000). Therefore, Defendant’s Motion for

Summary Judgment is granted tasPlaintiff's Title VIl and Section 198tlaims of racial
discrimination.
Equal Protection Claim

“[T]o state a claim of racial discrimitian under the Equal Protection Clause and 8§
1983, a plaintiff must demonstrate that the gonemtal official was motivated by intentional

discrimination on the basis of race.” Coleman v. Houston Indep. Sch.T1i8tF.3d 528, 533

12



(5th Cir. 1997) (citing Washington v. Day#26 U.S. 229, 240-42, 9. Ct. 2040, 48 L. Ed.

2d 597 (1976); Vera v. Tu&3 F.3d 604, 609 (5th Cir. 19968ince the Courhas already

concluded that Plaintiff's unsupported allegaticasnot prove a claim of race discrimination
under Title VII or Section 1981, Plaintiff's EquBtotection claim must necessarily also fail.
Vague and conclusory allegatiooisracial discrimination are gufficient to state a cognizable

claim under the Equal Protection Clause. Be&night v. Eason227 F. App’x 356, 356 (5th

Cir. 2007). Accordingly, Defendant’'s Motiofor Summary Judgment is granted as to
Plaintiff's claim of racial dscrimination under the Equal Protien Clause of the Fourteenth
Amendment.

CONCLUSION

For the reasons stated above, DefatidaMotion for Summary Judgment is

GRANTED in its entirety.

So ordered on this, the _29thday of June, 2011.

/sl Sharion Aycock
UNITED STATESDISTRICT JUDGE
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