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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
WESTERN DIVISION

TONY CRAWFORD PLAINTIFF
V. CIVIL ACTION NO.3:10CV54-SA-DAS
BANNUM PLACE OF TUPELO DEFENDANT

MEMORANDUM OPINION

Presently before the Court is Defendant’s Motion for Summadgrdent [61]. For the
reasons set forth below, the Court grants that Motion.

FACTUAL BACKGROUND

Defendant Bannum Place of Tupelo is a &libsy of Bannum Incorporated, which is in
the business of contracting with the Federal Bureau of Prisons to operate Residential Re-Entry
Centers. These Re-Entry Centers are comm@igrred to as halfway houses and are facilities
designed to provide supervisi@md support for inmates who apeeparing to reenter society
after their release from prison. Plaintiff To@8yawford was employed by Defendant at one such
facility, Bannum Place of Tupe| as a Counselor Aide.

In January 2009, however, Crawford was ieated from his employment with Bannum.
Although the specific facts givingse to the termination are contested between the parties, the
pertinent and uncontroverted facts are as follou@n or about December 9, 2008, Crawford and
a co-employee, Bobby Lester, became involvedhiheated verbal alation regarding the
acceptability of allowing inmates to take smokedks after-hours. Pursuant to its contract with

the Bureau of Prisons, Bannumas required to report all seus incidents of employee
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misconduct to the Department of Justice. Goagh reported the incident to Cynthia Hill,
Bannum Place of Tupelo Director, on December 10, 2008so on December 10, Crawford
was issued a written warning for allowing @ammate to go to a funeral without proper
authorization on November 29, 2008.

On December 15, Crawford and Lester once again became engaged in a verbal
altercation. This time, howey, the argument was allegedsurreptitiously recorded by
Crawford. Crawford reported the incident kbll and informed her that he had taped the
conversation. Hill decided to suspend bothffsmembers pending an investigation into the
incident and duly informed both employee€©n December 23, Compliance Manager Cherie
Summers submitted a memorandwnammending that both staff meers be terminated from
their employment with Bannum. Both Crawfoadd Lester were subsequently terminated on
January 20, 2009.

Crawford initially filed the instant actiopro se on June 17, 2010. On July 5, 2011,
Plaintiff filed a first amended complaint, alleging wrongful termination in violation of public
policy, negligent misrepresentation, estoppel @etrimental reliance, baeh of the duty of good
faith and fair dealing, and negligent inflati of emotional distress. Bannum now seeks
summary judgment as to all of Crawford’s claims.

SUMMARY JUDGMENT STANDARD

Summary judgment is warranted under R&@&(a) of the Federal Rules of Civil
Procedure when evidence reveals no genuine dismgarding any materidhct and that the

moving party is entitled to judgment as a maié law. The rule “mandates the entry of

! Crawford alleges in his briefing that Hill told him taogrthe incident. The record, however, is devoid of any
evidence regarding this aspect of the transaction. tifflgites to Exhibit 19, Depositin of Tony Crawford, p. 68
in support of this factual allegation. Plaintiff's exhibit 19 ends at page 57.



summary judgment, after adequate time fecdvery and upon motion, against a party who fails
to make a showing sufficient to establish théstxace of an element essential to that party's

case, and on which that party will bear the burdlgoroof at trial.”_Celtex Corp. v. Catrett, 477

U.S. 317, 322,106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears ithitial responsibily of informing the
district court of the basis fats motion, and identifying those gimms of [the record] which it
believes demonstrate the absenca génuine issue of materfakt.” 1d. at323, 106 S. Ct 2548.
The nonmoving party must then “go beyond thleadings” and “designate ‘specific facts
showing that there is a genuine issue for ttitdd. at 324, 106 S. Ct2548 (citation omitted). In
reviewing the evidencea€tual controversies are to be resaolwn favor of the nonmovant, “but

only when . . . both parties have submitted ewgenf contradictory facts.” Little v. Liquid Air

Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en bavwé)en such contradictory facts exist, the

Court may “not make credibility determinations weigh the evidence.” Reeves v. Sanderson

Plumbing Prods., Inc., 530 U.S. 133, 150, 120 S2097, 147 L. Ed. 2d05 (2000). However,

conclusory allegations, speculation, unsubsttatiaassertions, and ldgic arguments have
never constituted an adequate substitute for specific facts shavgeguine issue for trial. TIG

Ins. Co. v. Sedgwick James of Wash., 276 34|, 759 (5th Cir. 2002); SEC v. Recile, 10 F.3d

1093, 1097 (5th Cir. 1997); Little, 37 F.3d at 1075.
DISCUSSION
Employment Status
Central to the dispute regarding Plaintifileged wrongful termination is whether the

Plaintiff was employed in an-atill capacity. Mississippi has lowed the employment at-will



doctrine since 1858. Coleman v. $dissippi Emp’'t Sec. Comm'n662 So0.2d 626, 628

(Miss.1995). Where there mither no employment contract thre contract fails to specify the
length of the worker's employment, either partgy terminate the employment at will. Perry v.

Sears, Roebuck & Co., 508 So.2d 1086, 1088 (MiS8.7). This means that the employee is

entitled to quit or the employer is entitled to terminate the employee for a good reason, a wrong

reason, or no reason at &8latery v. Ne. Mississippi Contract Procurement,,Ind7 So.2d 257,

259 (Miss.1999).

In the case at hand, Crawford declines to artipat he had a contitaspecifying that he
would be employed for a specific term. Atmhally, the employee manual distributed to
Plaintiff clearly stated:

IT IS IMPORTANT TO NOTETHAT THIS HANDBOOK AND
THESE POLICIES, PRACTICEBND PROCEDURES DO NOT
CONSTITUTE AN EMPLOYMENI CONTRACT, NOR ARE
THEY ANY GUARANTEE OF CONTINUED OR FUTURE
EMPLOYMENT FOR ANY SPECFIC PERIOD OR AT ANY
SPECIFIC RATE OF PAY.
And, under the nature of emplognt section, the policy read:
Employment with Bannum is voluatily entered into, and you are
free to resign at will at any tim®ith or without cause. Similarly,
Bannum may terminate the employreelationship at will at any
time, with or without notice or cause.
Thus, under the rule set forthRerry, Crawford was an at-will gsfloyee. As such, he could be
terminated for a good reason, a wrong reasomooreason at all._ Skty, 747 So. 2d at 259.

Absent an applicable exception to the generatmaourse doctrine for at-will employees, then,

Crawford cannot sustain a cause of action ag&asnum for an allegedrongful termination.



Wrongful Termination Exceptions for At-Will Employees
Although recourse for an at-will employeelimited, the Mississippi Supreme Court has
carved out two narrow exceptions ttee employment at-will dodhe, thereby allowing an at—
will employee to sue for wrongful discharge. On one hand, when an employer furnishes its
employees a handbook or manual that sets foreeplures to be followed in reprimanding,
suspending, or discharging isnployees, then the employer is obligated to follow its own

provisions, even in the absence of a foreraployment contract. Bobbitt v. The Orchard, | td.

603 So. 2d 356 (Miss. 1992); Slateid7 So.2d at 259 (Miss. 1999). This Bobbitt exception to
the at-will employment doctrine is qualified, viaever, by the principle that an employer may
avoid creating a contract of employment by havuisgemployees sign a disclaimer stating that

the employees’ continued employmanthe firm remains at-will. Se@yrd v. Imperial Palace of

Mississippj 807 So. 2d 433, 436-37 (Mis8001) (“holding that wherthere is a disclaimer
which expressly provides that the employmesationship is at-willthe handbook in question

does not create a contractual obligation thagredes the at-will doctrine.”); Lee v. Golden

Triangle Planning & Dev. Dist., Inc797 So 2d 845, 848 (Miss. 2001) (same).

Additionally, where an employee is termiedt because he or she has refused to
participate in illegal activity or has reportectitlegal activity of his employer to the employer
or to anyone else, a suit for wrongful discharge lmarbrought, despite the at-will status of the

employee. McArn v. Allied Bruce—Terminix G626 So. 2d 603, 607 (Miss. 1993); Laws V.

Aetna Finance Cp667 F.Supp. 342, 348 (N.D.Miss.1987).

Plaintiff initially relies on the exception setrfb in Bobbitt to argue that he was not an

at-will employee. Specifically, Crawford argubst although his employee manual reiterated in



at least two different locations the at-will naturfehis employment, a parate set of employee
standards of conduct that was required to digtributed by the Bwau of Prisons was
disseminated and that trescond set of guidelines containedsnch at-will disclaimer. Plaintiff
contends that in orderrf@uch a disclaimer to be valid, iteteappear on evesget of procedures
disseminated to the employee.

To sort out this dispute, closer inspectiontled court’s holding in_Bobbitt is in order.
There, the employee was provided with a itiedamanual which set forth administrative
procedures to be followed in the event ofeanployee’s incompetena misconduct. _Bobbitt,
603 So. 2d at 357. The defendant, however, contplgieored such prockires and argued that
the employee’s at-will status precluded any resjagnt that the manual actually be followed.
Id. The court disagreed, holding that whenemnployer disseminates a manual setting forth
proceedings to be followed in the event ofanployee infraction and there is nothing in the
employment contract to the coaty, the employee is entitled kmld the employer to its word.
Id. at 361. The Court cautioned, however, thatsaldimer reiterating #at-will nature of an
employee’s continued employment would likely befficient to preserve the typical at-will
nature of the relationship. e8 id. (“had there been [inguious cases upholding discharge],
again as in this case, no exprdsslaimer or contractual provisi that the manual did not affect
the employer’s right to terminate the employewvidlt. . . we would haveequired the employer
in both cases to abide litg own manual”).

Although the court in Bobbitt did not addressetiter the disclaimer need appear in each

set of standards distributed tetemployee, subsequent cases Hwld that it need not be. For

instance, in McCrary v. El Paso Energy Holdinkpe., this Court addressed a markedly similar




situation. 209 F. Supp. 2d 649, 6@9.D. Miss. 2002). There, themployee attempted to rely

on a manual the Department of Transportation maddhte the defendantstribute in order to

strip the at-will nature of the employmentatonship. _Id. at 650. Although the employee had
signed an at-will disclaimer in both his application for employment and upon receipt of the
employer’s code of conduct, the plaintiff argubdt the separate manual could be relied upon to
transform the relationship out of i-will status. _Id. at 652This Court disagreed, finding that

the holding of Bobbitt was much narrower and thatalid disclaimer need not appear in each

document to maintain the employment at wélationship. _See id.; see also Lee v. Golden

Triangle Planning & Dev. Dist. Inc., 797 So.2d 8883 (Miss. 2001) (“Nowhere in the Bobbitt

decision did the Court state that an employesthuse specific language in a disclaimer to
preserve the at-will nature of employmentWhere there is ‘something’ in the employee
handbook disclaiming a contract of employment, tie developed in Bobbitt does not apply”).
Thus, in the case at hand, this Court fildat Bannum’s disclaimers in the employee

handbook sufficient to maintain the ployment at will relationship.In at least two instances,
the handbook reiterated the at-will nature of therfifis employment. lItstated in capitalized
letters:

IT IS IMPORTANT TO NOTE THAT THIS HANDBOOK AND

THESE POLICIES, PRACTICESND PROCEDURES DO NOT

CONSTITUTE AN EMPLOYMENI CONTRACT, NOR ARE

THEY ANY GUARANTEE OF CONTINUED OR FUTURE

EMPLOYMENT FOR ANY SPECFIC PERIOD OR AT ANY

SPECIFIC RATE OF PAY.
Additionally, the handbook readEmployment with Bannum isoluntarily entered into, and

you are free to resign at willt any time, with or withaucause. Similarly, Bannum may

terminate the employment relatidmg at will at any time, withor without notice or cause.”



Therefore, as in_McCrary, Defendant’s disclaineersufficient to preclude application of the
Bobbitt exception.

Having determined that the exception in Bobisithapplicable to th employment at will

framework here, the Court next considers \weethe McArn exception allows a potential cause

of action. In_McArn v. Allied Bruce-TerminixXco., Inc., the court caed out another public

policy exception to the general employment dt eoctrine of Mississippi, establishing that “an
employee who is terminated becabigeor she has refused to partatgin illegal activity or has
reported illegal acts of hismployer to the employer omygone else is not barred by the
employment at will doctrine frorbringing action in tort for daages against his employer. 626
So. 2d 603, 607 (Miss. 1993). In order to nteetreporting exception, howew the plaintiff is
required to prove that the condueported was actually criminat nature and that the report
was made based on the employee’s subjective appicetiof the act’s criminality._ Wheeler v.

BL Development Corp., 415 F.3d 399, 402-04 (5th 2005) (finding activity at issue must be

actually criminal as opposed to requiring a mgoed faith belief that the conduct is criminal);

Jones v. Fluor Daniel Services Corp., 95828 1044, 1048 (5th Cir. 2007) (finding report
insufficient when there was no idence it was reported underetlbelief that the conduct was
illegal).

For both the reporting and abstention prontpe plaintiff need also present some
evidence tending to establish causation betwkeneporting of thalleged misconduct and the

decision process resulting in tbescharge._Dismuke v. City dfidianola, 32 F. App’x. 126, * 4

(5th Cir. 2002) (citing Hust v. Forrest ieHosp., 726 So. 2d 298, 301-02 (Miss. 2000)). For

instance, in Kent v. VicksbgrHealthcare, LLC, the courddind summary judgment appropriate




where the court was unable to determine thatdecision maker was aware of the report of
illegal activity and, even if the decision malkktexd been aware, there was no evidence to show
that the decision tterminate was based on the allegeports. 2012 WL 1556511, * 15 (S.D.
Miss. April 30, 2012).

The Plaintiff offers two alternative theoriesach contingent on a distinct illegal act to
which he, in turn, allegedly either reported aystained from particip@g. The first theory
raised by Plaintiff is that the threatening baba of his co-worker constituted an illegal act
under Mississippi law. According to the Pidffy the co-employee’s threatening behavior
constituted an assault and Cravd@ould therefore not be ternaited in retaliation for reporting
the alleged incident to his superiorBhis theory, however, fails.

As is often problematic igrounding a McArn claim on a puwrted incident of assault,
Crawford is unable to show that the alleged al$$ed anything to do with the subject business.

See e.g. Hall v. Georgia Gulf Chemicals/éyls, LLC, 2010 WL 5333690%2 (S.D. Miss. Dec.

21, 2010) (finding an assault be too attenuated from the busss of an employer to support a

McArn claim); Bailey v. Cooper Lighting m, 2008 WL 1868568, * 3 (S.D. Miss. Apr. 24,
2008) (“alleged simple assault upon the plaintiff carreosaid to relate to or have ‘actually had

something to do with the busiss’ of [defendant].”); Dacer v. Bryce Corp., 2006 WL 897964,

*4 (N.D. Miss. Apr. 4, 2006) (finding assault efated to business). Although Crawford argues
that the assault was related to the subject business on the basis that it was specifically prohibited
by the applicable code of conduct, s@rhargument is unpersusasive.

In Bailey, the plaintiff attempted a similargument to that offered here. 2008 WL

1868568 at *2. There, the plaintiff was allegedfsaulted by a co-work&hen the co-worker



allegedly “touched her right breast in ‘an inaggiate and unwelcomed manner.” Id. The court

was willing to assume that such conduct constituted an assault and had been reported by the
plaintiff on such grounds, but nonetheless found that it wouldsapport the application of
McArn due to the fact that it was not related to the business of the company. Id. In doing so, it
made apparent that determining that the illegalhas something to do with the business of the

company requires more than a tangential @tethip. _1d.;_see sb Hall, 2010 WL 5333690 at

*2 (“Mississippi law plainly does not support such an expansive viethie concepof ‘related
to the employer’s business™).

In the case at bar, Crawford argues that shbject conduct necesdarelated to the
business of the defendant because it wasciBpally prohibited by the code of conduct
governing the facility. The Court finds thatich an expansive definition of relationship
oversteps the narrow exception created in McArn. See Jones, 959 So. 2d at 1048 (finding that
hostile language of supervisor did not have tevith subject business despite the fact that it was
a breach of the peace); Bailey, 2008 WL 1868568 at *2 (determining that alleged instance of
workplace sexual harassment did not have to do with business).

Particularly damaging to PIdiff's argument is the fact thato courts appear to have
considered whether a business prohibited gedanduct to determine wther it was related to
the business. This Court finds it hard to believe that had the defendant company in Jones or
Bailey prohibited such hostile behavior, the ¢omould have found it related. It seems more

reasonable that such conduckely was prohibited, yet dichot weigh into the court’s

determination. Crawford has failed to demaagtrthat an alleged assault committed by a co-

10



employee had to do with Bannum’s businesstadannot invoke McArn’s limited exception on
based upon the reporting thiat incident.

Plaintiff's alternative theory based on thentention that he was stiharged for refusing
to participate in illegatonduct also fails. Plaintiff claims thlay failing to report the incident to
the Bureau of Prisons, Defendanoblated 18 U.S.C. 1001(a) whicin pertinent part, forbids
government contractors from concealing materadtd. Plaintiff urges that this theory is
supported by the fact that Bannum did not falign begin its internal investigation until
approximately a week after thecond altercation between Lesséad Crawford and that there is
no record that Crawford’s initial report was fordad to B.O.P.  Therns, however, absolutely
no evidence to suggest that Crawford appreciategttential illegality offailing to report this
incident to the B.O.P. and, on that basis, refusgzhtbcipate in this “cover-up.” Such a theory
is absent not only from the deposition testimonythaf plaintiff, but is also absent from the
Plaintiffs amended complaint, appearing for tist time in response to Defendant’s motion for
summary judgment. As made cléarJones, the Plaintiff mustpert the activity because of its
illegal nature. This Court thus determines taaPlaintiff must alsahoose to refrain from a
given action because of its illegal nature. Ther@o evidence in the cerd to suggest that
Crawford did so here.

Negligent Misrepresentation, Estoppel, and Detrimental Reliance

Under Mississippi law, in order to succeed either a negligent misrepresentation or

estoppel theory, the plaintiff must show thataation was taken witheasonable or justifiable

reliance upon some representation of the defdnd&se Horace Mannfe Ins. Co. v. Nunaley,

960 So. 2d 455, 461 (Miss. 2007) (requiring reaBlEneeliance upon the misrepresentation or

11



omission in regard to a negligent misreprgggon claim);_Suddith v. Univ. of Southern

Mississippi, 977 So. 2d158, 1180 (Miss. Ct. App. 2007) @uring justifisble reliance upon

defendant’s representation for ggtel to apply). In _Dancer, ¢hplaintiff similarly argued that

the defendant should have been estopped tevminating her for reporting the misconduct of
co-employee because the handbook encouraged such practice. 2006 WL 897964 at *4. This
Court, however, ruled that estoppel was inappade because the “[p]laintiff was never made a
promise that the employee handbook would superttedat-will employment doctrine.” Id. at

*5.

In the case at hand, Crawford alleges that Defendant’'s employee manual instructed,
“Bannum is eager to assisttime resolution of employee disputaisd we will not discipline an
employee for raising these types of concerns.& fidtionale of the Court’s holding in Dancer is
equally applicable to the situation at bafhe employee manual to which Plaintiff cites also
affirmed the plaintiff's status as an at-will ployee; establishing thdtte could be fired for a
good reason, bad reason, or no reason at allntffiiherefore had no reason to assume that the
employment at will doctrine would somehow deerridden and his negligent misrepresentation
and estoppel claims subsequently fail.

Breach of the Duty of Good Faith and Fair Dealing

Having determined that plaintiff was anveitl employee, his breach of the duty of good

faith and fair dealing claim cave quickly disposed. It is Weestablished undevlississippi law

that an at-will employee is precluded from Igiimy such a cause of action. Hartle v. Packard

Elec., 626 So. 2d 106, 110 (Miss. 1993); Povtefunica Co., 2012 WL 113741, *6 (N.D. Miss.

Jan. 13, 2012). As such, plaintiff's claim untlgs theory is also due to fail.

12



Negligent Infliction of Emotional Distress

Finally, Plaintiff's claim for negligent inflison of emotional distress is barred by the

exclusivity provision othe Mississippi worker’'s comperigm framework. _Easterling v. AT&T

Mobility, LLC, 824 F. Supp. 2d 729, 731 (S.D. #di 2011). Summary judgment is therefore

granted in favor of the Defendatat this claim as well.

CONCLUSION

Upon review, the Court finds that the Pldinwvas an at-will employee of the Defendant
and could be terminated for any reason. Thangff has failed to set forth any evidence
creating a genuine dispute of nrae fact as to whether the maw exceptions set forth in

McArn or Bobbitt should apply, and his claim ferongful termination or retaliatory discharge

are due to be dismissed. Additionally, Pldftgti claims for negligent misrepresentation,
detrimental reliance, estoppélieach of the duty of good faitméh fair dealing, and negligent
infliction of emotional distress are also withaneérit and are due to be dismissed. Accordingly,

Defendant’s Motion for Summaldudgment is granted.

So ORDERED on this, the 8th day of January, 2013.

/sl Sharion Aycock
UNITED STATESDISTRICT JUDGE
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