INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
OXFORD DIVISION

ALBERT JOINER, JR. PETITIONER
V. No. 3:11CV11S-MPM-IMV
STATE OF MISSISSIPPI, ET AL. RESPONDENTS

MEMORANDUM OPINION
This matter comes before the court ongfeesepetition of Albert Joier, Jr. for a writ of
habeasorpus under 28 U.S.C2254. The State has pemded to the petitioand Joiner has filed a
traverse. The mattes ripe for resolution. Fdhe reasons set forth beladwe instant petition for a
writ of habeas corpusiill be denied.
Factsand Procedural Posture
Albert Joiner, Jr. is an inmaie the custody of thilississippi Departmerdf Corrections and
is currently housed #e Holmes-Humphrey CounBegional Correctional Faity. On July 3, 2007,
in Lafayette County, Misssgopi, Joiner, was arrested for flegian investigativpolice stop and for
being a felon in possessioha deadly weapon (autcher knife) in his car. Asresult of that incident,
Joiner was charged in a two-count indictment, alleging: CountariFéilight,” and Count II, “Felon
in Possession of a Deadly Weapo&bunt Il listed fivefelonies for which Joindnad been previously
convicted — to show that Joiner s\a convicted felon. @unt | of the indictmentnade no reference to
Joiner’s prior convictionsNeither Count | nor Couritalleged that Joiner vgaa habitual offender.
At that time, Joiner had afs&rate pending indigtent for armed roldyy as a habitual
offender under Miss. Code Ann98-19-83 — an enhancement mandagirsgntence of life without
parole. [d., p. 29). Joiner’s cosel negotiated an agreement with $tate that included dismissal of

Count Il in the second dictment (felon-in-possession of eadlly weapon) ana reduction of his



armed-robbery charge to strongrad robbery — if Joiner pled iy to felony flight and strong-
armed robbery under the lesbabitual offender statute (MigSode Ann. § 99-19-81). The lesser
habitual offender statute, MigSode Ann. § 99-19-81, reads:

Every person convictad this state of a felony who shall have been convicted twice

previously of any felony diederal crime upon chargegaeately broughand arising

out of separate incidentsdifferent times and who shall have been sentenced to

separate terms of o) year or more iany state and/or feds penal institution,

whether in this state or elsewhere, kbalsentenced to the maximum term of

imprisonment prescribed for such felonydauch sentence $haot be reduced or

suspended nor shall sustrson be eligible fguarole or probation.

On October 18, 2007, in accordamdth the agreement, Joiner pled guilty in the Lafayette
County Circuit Court to felonydeing from a law enforcement affir and strong-armed robbery. The
court accepted Joiner’s guilty plasa a lesser habitual offendeder Miss. Code Ann. § 99-19-81 and
sentenced him to four years for f@yaflight and fifteen years forrsing-armed robbgrto be served
consecutively — a tal of nineteen years withbthe possibility of early tease, probatiomr parole.
The indictment in Joiner’s cas&s not, however, amended to ua# the enhancement under Miss.
Code Ann. § 99-19-81.

Following his guilty plea and stence, Joiner filed a motidar post-conviction collateral
relief in the Lafayette County Cin¢ Court, seeking to set aside thabitual offendeportion of his
sentence (as stated by Joiper s¢:

The court erred in convictirgnd sentencing Petitioner adabitual offender, upon his

plea of guilty to ount one of indictment charging himth the crime of felony flight,

wherein count one of indictmefails to charge him astabitual offender, nor was a

proper bifurcated habituaffender sentencing heariognducted by the court.

Neither was the indictmeaimended to charge Petitioraes a habitual offender.

S.C.R.,\ol. 1, pg. 27. Joiner thamended this petition toclude a clan for ineffective assistance of

counsel alleging:



Counsel failed to object to the Coodnducting a sentencitngaring on Petitioner
under the habitual offender sitg, 99-19-81, in which heas not indicted for, and,
finding him guilty and sentemg him as a habitual feihder without sufficient
evidence being presenttedthe Court by the Stapeoving Petitioner met the
gualifications to be sentencead a habitual offender.

S.C.R.,\ol. 1, pg. 32.

The trial court denied Joinerggetition and amendepetition for post-anviction rdief, and
Joiner appealed that decisiorthie Mississippi Supreme Couwjsing the folloving grounds for
relief (as stated by irer through counsel):

l. WhetherAlbert JoinerJr. was properly charged undersdissippi’s habitual offender
statute.

Il. WhetherAlbert JoinerJr. was properly sentencexder Mississippi’s habitual
offender statute.

. Whether Albert Joiner, Jr. wasmled effective assistance of counsel.
The Mississippi Court of Appealsfiained the trial court’s decisiodoiner v. State61 So. 3d 171
(Miss. Ct. App. 2010)yeh’g denied August 31, 2010 (Cause.[2009-CA-00222-COA). Joiner then
filed a petition for writ ofcertiorari, arguing the same issueghe trial court ad Court of Appeals.
The Mississippi Sugme Court grantecertiorari and affirmed.Joiner v. State61 So. 3d 156 (Miss.
2011).

Joiner then filed the instant federal petition for a wrhialfeas corpygaising the following
grounds for relief (restatday the court for the salka brevity and clarity):

Ground One. Failure to amend indictment:

A. The court erred in finding and sertary Petitioner todur (4) years as a
habitual offender vihout a properly cirged indictment.

Ground Two. Failure to provide supportf@amendment of indictment:
A. The court erred in finding and sertery Petitioner todur (4) years as a
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habitual offender without properly submitted proof from the State that
Petitioner was at the least a twice cotaddelon sentenced oyear or more
in a state for federal prison.

Ground Three. Ineffective assigince of counsel:

A. Failing to object teourt’s finding andentencing Petitioner as a habitual
offender without groper indictment.
B. Failing to object to the court’s findy and sentencing ashabitual offender

without sufficient proof oPetitioner’s prior felongonvictions in cause no.
LK2007-399, Count | of Indtment “Felony Fleeing”.

Joiner has exhausted Biate court remedies as to the ésstaised in the instant petition.

Grounds Oneand Two: Sentencing asa Habitual Offender
in the Absence of that Chargein the Indictment

Federahabeascorpusrelief is only available whea conviction hasden obtained in
violation of a federal consiitionally protected rightSmith v. Phillips455 U.S. 209, 221 (1981). A
“mere error of state law” isot a denial of due procegsigle v. Isaac465 U.S. 107, 121, and n.21,
102 S. Ct. 1558 and n.21, 71 H.Ed 783 (1982). Thus &dalleged violation oftate rules, without
more, is not a cograble ground fohabeas corpueelief.” Edwards v. Butler882 F.2d 160, 164 (5
Cir. 1989) (citations omitted\When a federal court reviewsit court evidentiary rulings on a
petition for a writ ofhabeas corpyst will grant reliefonly if the state court error is sufficiently
egregious to render the entire trial fundamentally uniillard v. Blackburn,780 F.2d 509, 513 {5
Cir. 1986) (citéion omitted).

The Court of Appealsral the Mississippi Supreme Court colesed Joiner’s claim that he
was not put on notice reging his sentencing as a habitual offer. Both courtfound that even
though the indictmeraigainst him was not propedynended to reflect thesser habitual offender
charge (as required undgniform Rules of Circuiatnd County Court 7.09 ardd.03) his claims did
not merit post-convion collateral relief. The Court of Appeals held:
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Joiner is correct that the plea petitioreglmot list his priofelony onvictions.
However, Joiner voluntarilgleaded guilty to a reducetiarge of “felony fleeing
lesser habitual.” He wasiginally charged as a hab#luoffender under Mississippi
Code Annotated section 99-19-83 (Rev.20@Wiring the pleaolloquy, the trial

judge explained to Ja@n that he would be senten@sla lesser-habitual offender,
which meant that Joiner waliserve his ninetegyear sentence “day-for-day” without
eligibility for parole or pobation rather than life withoedigibility for parole or
probation under section 9®-81. Joiner does not deny thathas five por felonies.
Because the reduced sentencs pat of Joiner's plea barg, we find that the record
shows that Joiner was aware of his eligipflor sentencing aa habitual offender.

Joiner, 61 So. 3d 171, 172-3.

Likewise, the Mississipgsupreme Court found that the teginy from Joiner’s plea colloquy

evidenced his knowing and voluntayyilty plea to a reduced clggr of “felony fleeing lesser-

habitual,” holding that the plea ‘aived the failure of thmdictment to include defendant’s status as a

habitual offender.”Joiner, 61 So. 3d 156, 158. The Missgi Supreme Court held:

It is well-settled that a lawing and voluntary guilty plea waives certain constitutional
rights, among them the privilege against-sedfimination, the righto confront and
cross-examine the State's witnesses, thetoghjury trial, and the right to have the
State prove each element of dffense beyond a reasonable dodeétferson v. State,
556 So.2d 1016, 1019 (Mig989) (citations oitted). And beyondhe constitutional
rights that may be waivetthe law is settled thatith only two exceptionghe entry
of a knowing and voluntgrguilty plea waivesll other defects or insufficiencies
the indictment.’Conerly v. State§07 So.2d 1153, 1156 (Mi$892) (citation omitted)
(emphasis added). A guiltygal does not waive an indictnts failure to charge an
essential element of the crime, andiaies not waive lacif subject matter
jurisdiction, but neither of thesxceptions is at issue here.

Joinertestifiedthathe was aware he waspting guilty to strongrmed robbery and felony

fleeing“as a lesser habitual offende8.C.R., Supp. Vol.1, pg. 5. ld&so acknowledged that he knew

such a plea would resiitt a sentence to be sedrday for day. S.C.RSupp. Vol.1, pg. 10. In

addition, Joiner responded irethffirmative when asked:



You already qualify as a habitual offendand you will continuéo qualify as a

habitual offender. Onggou get out of th penitentiary, any other felony yoai

charged with, you can take these chargegetisas your other pricdfelonies, and use

them against you to make yquunishment worse, to entie it. Do you understand

what fm telling you?

S.C.R,, Supp. Wol.1, pg. 11.

The Mississippi Supreme Courtufad that Joiner knawgly and voluntarilywaived his right
to be separately indicted as dihaal offender under @unt |, “Felony Fleeing.As the state Supreme
Court has already ruled on this issue of state laswturt cannot review it. Further, Joiner has not
shown that failure tonclude the habitual offender chargehe indictment rosto the level of a
violation of federal law. Therefe, Joiner’s claimander Grounds One and Two simply challenge the
application of the habigl offender statute under Miss. CodeAB 99-19-81.These claims are
solely issues of statedeand do not present cogalde grounds for federbbbeas corpueelief. As

such, they will be denied.

Grounds Reviewed on the Meritsin State Court
The Mississippi Court of Appeat®nsidered the meritsf Joiner’s allegéon in Ground Three
of ineffective assistance of counaad found that Joiner&torney was not coristtionally deficient.
As such, under the Antite@rism and Effective Death Penaftgt 1996, 28 U.S.C. § 2254(d), a claim
previously decided on&merits is barred frofmabeas corpuseview by unless ineets one of two
exceptions:
(d) an application for a writ dfabeas corpuen behalf of gerson in custody
pursuant to the judgment of et court shall ndie granted with respect to any claim
that was adjudicated on the merits in Statart proceedings unless the adjudication of
the claim —
(1) resulted in a aésion that was contrary tor involved an unreasonable
application of clearly edbdished Federal law, as determined by the Supreme

Court of the Uniéd States; or
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(2) resulted in @ecision that was ad on an unreasonalgletermination of
the facts in light of the evidenceggented in the S&Court proceeding.

The first exception, subgimn (d)(1), applies to astions of law or to med questions of law and
fact. Morris v. Cain 186 F. 3d. 581 {5Cir. 2000). The second exdiem, subsection (d)(2), applies
to questionsf fact. Lockhart v. Johnsqri04 F. 3d 54, 57 {5Cir. 1997). Since Joiner’s claims
challenge both the application oiand the finding ofdct, the court must consider the exceptions in
both subsections.

Under subsection (d)(1) petitioner’s claim merithabeas corpuseview if its prior
adjudication “resulted ia decision that wasontrary tq or involved arunreasonable applicatioof,
clearly established Federal lawd. (emphasis added). A statourt’s decision isontrary tofederal
law if it arrives at aonclusion opposite todhreached by the Unit&tates Supreme Court on a
guestion of law, or if it decidea case differently from the Sepre Court on a sef “materially
indistinguishable facts.Williams v. Tayloy529 U.S. 362, 120 S.Ct. 18191523 (2000). A state
court’s decision involves amreasonable application &deral law if it identifies the correct
governing principle but unreasonalit just incorectly) applies that pringie to the facts of the
prisoner’s case; this applicatiof law to facts must babjectivelyunreasonableld. at 1521. Joiner
has not shown that the Missippi Supreme Court unreasonably egojihe law to the facts, or that
the court’s decision contradictedléral law. Accordingly, the excin in subsectiofd)(1) does not
apply to any grounds foelief in the instanpetition for a writ ohabeas corpus

Nevertheless, under § 2254(d){#se grounds may stitierit review if thefacts to which the
state Supreme Court applied the iare determined unreasably in light of the evidence presented.
Because the state Supreme Coutésumed to have determirted facts reasonably, it is the
petitioner’s burden to prove otiwase, and he must do so witlear and convincing evidenchliller
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v. Johnson200 F.3d 274, 281 {SCir. 2000); 28 U.S.C. § 2254(e)(1).
Ground Three: |neffective Assstance of Counsdl

In Ground Three Joiner arguestithis attorney was ineffecévor failing to challenge his
sentence as a habitual offendeder Miss. Code Ann. § 9®-81 in the absenad proof showing:
(1) that he had prewisly been convicted of twielonies, and (2) that he dhébeen sentenced to a year
or more in a state or Federal Penatitation for each of them. To mehiabeas corpueelief on a
claim of ineffective assistance abunsel, Joiner musatisfy the two-prongest established in
Strickland v. Washingtod66 U.S. 688 (1984). nder this test, Joiner raushow that counsel’'s
performance was deficientand that Joiner was puogliced as a result of thaéficiency. Under the
deficiency prong of theest, Joiner must show th@aiunsel made errors saises that they were not
functioning as the “counsel” guaterd by the Sixth Amendmerftrickland 466 U.S. at 687. To
prove prejudice, Joiner must deminate that the result of the pemxings would havieeen different
or that counsel’'s performae rendered the resulttbe proceeding fundamenyalinfair or unreliable.
Vuong V. Scatb2 F.3d 673, 685 {5Cir. 1995) cert. denied116 S.Ct. 557 (1995)pckhart v.
Fretwell, 504 U.S. 364, 369 (1998harp v. Johnsqri07 F.3d 282, 286 n.9N&ir. 1997). In
addition, the court must analyeeunsel’s actions based upon thewinstances at the time — and
must not use the crystlarity of hindsight.Lavernia v. LynaugtB845 F.2d 493, 498 (SCir. 1988).
Joiner “must overcome the presurap that, under theircumstances, the challged action ‘might be
considered soundai strategy.”Strickland 466 U.S. at 689 (eition omitted). An error by counsel,
even if professionallynreasonable, does nedrrant setting asidedahjudgment of criminal
proceeding if the error ham effect on the judgmenSmith v. Blackburri795 F.2d 1237, 1242%5

Cir. 1986).



Joiner’s attorney persuadee tftate to reducesharmed robbery charge to strong-armed
robbery and to dismiss Count Il ible second indictment. As a result of this nagjoh, Joiner no
longer faced spending the reshdd natural life in prison (urd Miss. Code Ann. § 99-19-83);
instead, he would face only 19aye’ incarcerationunder Miss. Code Ann. § 99-19-81). Thus,
through his attorney’s eff@Joiner faced a substaily more lenient sentee, but to do so, he had
to plead guilty to lesser offensesncluding the lesser baual offender statute — § 99-19-81. Joiner
now argues that his attorney failed to object wtherState did not amend tinglictment to reflect the
terms of his pleagreement.

In this case, Joiner has identified an oversighite administration dfis case (failure to
amend the indictment to refit the plea agreement) amed it in an effort toverturn his conviction.
Though it is always better to hathee indictment in its final fon match the offense to which a
defendant ultimately plead#iner suffered no harnoim that oversight in thisase. First, as stated
above, Joiner’s attorney negotiatetdextremely favorable agreemaiith the State but forgot to
seek amendment of the indictmémtonform to the agreement.ird&r argues thatounsel should
have objected to the faile of the State to so amend the indiett. Joiner doasot, however, say
how such an objection walihave helped him in this caséounsel could have objected and
demanded an amendment to the indictment, intwtase the State wouhéve moved for one, and
the court would have grantedetmotion under Uniform Rule of €uit and CountyCourt 7.09. In
that case, Joiner’s plea agreement would still lefféat, but with a propéndictment tosupport it.
Joiner would, however, be facing theneal9-year sentente does now.

If, however, neither Joinegror the State could come toagreement to amend the indictment,

then Joiner could have rejectbe plea agreement and moved i t where he would have faced
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incarceration for life without thpossibility of parole.Such a demand would halseen completely at
odds with the plea agreeméoiner signed — and wallhave exposed him toglfull penalty of the
greater habitual offendema Thus, whether Joiner’s counsealigbt an amended irelment or not,
Joiner faced at leta 19-year sentence.

On this point, the Court of Appeals held:

Also, we note that Joiner wariginally indicted for flony fleeing, armed robbery,

and possession afdeadly weapon by alde; and he faced a psible life sentence as

a habitual offender. His attorney negotiséedeal wherein trermed-robbery charge

was reduced to strong armetbery, and the chargé felon in possgsion of a deadly

weapon was dismissed. His atiey also negotiated adiéced sentence of nineteen

years as a habitual offenderder section 99-19-81 rather than a life sentence as a

habitual offender undesection 99-19-83.

Joiner v. Stateg61 So. 3d 171, 173 (Miss..@pp. 2010) aff'd, 61 & 3d 156 (Miss. 2011).

Finally, Joiner testified during $iplea colloquy that his attornegd properly advised him of the
charges and sentences and ltieatvas satisfied with fiattorney'sepresentationloiner v. State61
So.3d 171, 173 (Miss. Gipp. 2010) affd, 61 So. 3d 156 4. 2011). For all dhese reasons, it is
clear that Mr. Joiner knew he s/heing sentenced as a habitffdnder under Mis<Code Ann. § 99-
19-81.

It is not clear to the aot why Mr. Joiner seeksabeas corpueelief in the instant case. It does
not appear that Joiner has considered the seqateeents that would flmw should the present
petition for a writ ofhabeas corpube granted. If Joinavere to prevail in thinstant case, then the
case would return to the state ceuith a posture just prior to Joirgeplea agreement. Joiner would
then be facingll the charges the Stdieought — including thgreaterhabitual offender statute —

Miss. Code Ann. § 99-19-83. Thus, atary in the present sa would — again — prse Joiner to the

chance of life in prison without the possibility of parole
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In any event, Joiner has nobgin that his attorney’s performee was deficient or that he
suffered prejudice to hlsgal position due this attorney’s actions. Asich, Joiner has not proved
that counsel rendered ifedtive assistance in del@ing him, and his claima Ground Three of the
instant petition for a writ dhabeas corpushould be deniedStrickland v. Washingtod66 U.S. 668,
104 S.Ct. 2052, 80 Ed.2d 674 (1984).

Conclusion

In sum, for the reasons set forth ahdtie instant petitin for a writ ofhabeas corpus

without merit and wi be denied. A final judgment consistevith this memorandum opinion will

issue today.

SO ORDERED, this, the 20th daof August, 2014.

IS MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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