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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF MISSISSIPPI
WESTERN DIVISION

CORR WIRELESS

COMMUNICATIONS, L.L.C.,

CELLULAR SOUTH, INC., and

CELLULAR SOUTH LICENSES, LLC PLAINTIFFS

V. CIVIL ACTION NO. 3:12CV036- SA

AT&T, INC., AT&T MOBILITY LLC,

MOTOROLA SOLUTIONS, INC.,

MOTOROLA MOBILITY, INC.,

QUALCOMM INCORPORATED, and

JOHNDOES1-10 DEFENDANTS

MEMORANDUM OPINION

Before the Court are numerous motiothadf by the party Defendants to the lawsuit,
AT&T, Inc., AT&T Mobility, LLC, Motorola Sdutions, Inc., Motorolaviobility, Inc., and
Qualcomm Incorporated, brought by Ptifs, Corr Wireless Communications, LLC,
Cellular South, Inc., and Cellular South LicendelsC, for violations of federal antitrust
laws! Plaintiffs’ 146-page complaint revolves around the development of standards
governing wireless spectrum utilized by provil®f commercial wireless services. On
April 12, 2012—ten days after Plaintiffs fileeir complaint—Plaintfs filed a Motion to
Expedite Scheduling and Case Management Conference and for Other Relief [10]. After
considering the arguments made by all partie the motion to expedite, the Court deferred

ruling on the motion until the Defendants had apportunity to file motions to dismiss,

! For clarification, the Court nes$ that the Plaintiffs tthis lawsuit are referred to
collectively as either “Plairffis” or “Cellular South” throughout this memorandum opinion.
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specifically motions to disies under Federal Rule 12(b)(6All parties agreed on a
scheduling order for such motions, and the Court accepted the same.

The motions now currently pending and ripe judicial review are as follows: (1) a
Motion to Dismiss Pursuant to Federal Ruak Civil Procedure 1@)(2) [61] filed by
AT&T, Inc.; (2) Motion to Dismiss for Failure to State a Claim or, in the alternative,
Pursuant to the Doctrine of Primary Juitsn by AT&T Mobility LLC [65]; (3) a Motion
to Dismiss for Failure to State a Claim or,the alternative, Pursuant to the Doctrine of
Primary Jurisdiction [67] by Qualcomm Ingarated; (4) Motion Rguest for Judicial
Notice [69] filed by Qualcomm Incorporated;) (Motion to Dismiss for Failure to State a
Claim [70] filed by MotorolaSolutions, Inc.; and (6) Supplemtal Motion for Request for
Judicial Notice [90] filed by Qualcomnincorporated. On July 17, 2012, the Court
entertained oral arguments on all of the aforementioned motions.

After marshaling through the motion-to-dismiss record, carefully considering the
arguments articulated in the heariaggd reviewing the pertinent authorftyghe Court finds
that Plaintiffs’ complaint fag to state a claim and, for thisason, Defendants’ motions
brought pursuant to Rule 12(b)(6) shall be grdntas the Supreme Court explained in Bell

Atlantic Corporation v. Twombly, 550.S. 544, 557, 127 S. Ct. 1955, 167 L. Ed. 2d 929

(2007), “[tlhe need at the pleading stage dtlegations plausibly gigesting (not merely
consistent with) agreement reflects Rule 8(a)(2)’s threshold requirement that the ‘plain

statement’ possess enough heft to ‘sho[w] that pleader is entitled to relief.” Here,

2 The Court notes that it has reviewed the case law supplemented by Plaintiffs on August £28]2012



Plaintiffs have simply “not nudged their claims across the line from conceivable to
plausible[; thus], their complaimust be dismissed.” Id.

Relevant Background Facts
Spectrum

The antitrust allegations in this casencern electromagnetic spectrum, which at a
basic level, essentially refe to wireless capacity. Since the mid-1990s, the Federal
Communications Commission (“FCC”) hasnducted auctions of licenses for such
electromagnetic spectrum. That is, the F@fakes available, through auctions and a
competitive bidding process, new spectrton mobile telephony and/or broadband. The
spectrum at issue in Plaifig’ complaint is the 700 MHz al, which is comprised of 70
megahertz of commercial, non-guard band spett4 megahertz of guard band spectrum,
24 megahertz of public safety spectrunmdalO megahertz of spectrum that will be
reallocated for public safety use puant to congressional mandate.

The FCC recently launched proceedings to “free up” the 700 MHz band for
commercial mobile services, as this speauatrwas once occupied by analog television
broadcasters in TV channdd2-69. Commercialicenses for this spectrum were assigned
through several FCC auction proceedings. FB€ auctioned licenses for the guard bands
in the Upper 700 MHz band in 2000, and it idijiauctioned licenses in the Lower C and D
Blocks in 2002. In 2008, the FCC auctioned licenses in the Lower 700 MHz band A, B, and

E Blocks, as well as the Upper 700 MHz band C Block.



3GPP and Long-Term Evolution Wireless Broadband Technology

The service at issue here is the fourth-generation (4G8ng-Term Evolution
(“LTE") service, which Plaintiffsrefer to as the “gold standk of wireless technology. The
Plaintiffs state that “[a]lthough 4G-LTE isot required to be deployed on 700 MHz
spectrum, it is described in the industry‘l@sachfront spectrum.” Industry standards for
such LTE wireless broadband technology ke deployed on 700 MHz spectrum are
developed by a non-profit standard setting nizition called ThirdGeneration Partnership
Project (“3GPP”f 3GPP is a consensusdm international partmship of industry-based
telecommunications standards bEsli3GPP, established in 1998, is an industry-based group
and it is not associated with any governmental agency.

As noted, the FCC held an auctions@ll and repurpose licenses in the 700 MHz
spectrum in 2008. The complaint filed in thigtion focuses on three blocks of spectrum in
the Lower 700 MHz band: the A, B, and C Blocks. AT&T purchased licenses in the Lower
B and C Block. Cellular South purchassgzbctrum in the Lower A Blocks.

In this Lower 700 MHz band, there aremantly two differentoperating bands:

e Band Class 12, which covers operations in the Lower A, B, and C
Blocks; and

% 4G is the successor to 3G and 2Gtexogies and, according to Plaintiffs, is
intended eventually to pplant those standards.

* See Golden Bridge Technology, IncMotorola, Inc., 547 F.3d 266, 269 (5th Cir.
2008) (The 3GPP ‘institutes uniform technology standards for the telecommunications
industry to ensure worldwide oypatibility of cellular device and systems. More than 260
companies belong to 3GPP, representingeails of the celphone industry. The 3GPP
members are responsible for creating aedeloping the 3GPP astdard, which means
determining what technologies will be included in the standard as either mandatory or
optional features.”).




e Band Class 17, which covers operations in the Lower B and C Blocks
only.

Band Class 17 was created through the 3GP&epsoafter “Auction 73,” and the creation of
Band Class 17 is the focal poioit Plaintiffs’ claims of caspiracy, as Band Class 17 does
not include the Lower A Block thatas purchased by Cellular Sodtihe entities involved
in the creation of Band Class 17 during 3G#Bceedings, which include the Defendants
named in this action, assert that it was necgdsacreate a separate band class for Lower
700 MHz B and C Block licenses arder to avoid interferengssues from DTV in Channel
51 and high power operations the E Block. Due to the creation of this separate band
class, certain Lower MHz A Block licenseéscluding Cellular South, filed a petition for
rulemaking with the FCC in late 2009.
FCC Petition for Rulemaking

In 2009, Cellular South Licenses, In€avalier Wireless, LLC, Continuum 700,
LLC, and King Street Wireless, L.P. — &lblders of Lower 700 MHz A Block licenses —
filed a petition for rulemaking, asking the FCCassure that consumers will have access to
all paired 700 MHz spectrum that the FCC licenses. The FCC was also requested to put an
immediate freeze on the authorization of mokigiipment that is not capable of operation
on all paired commercial 700 MHz frequersi&dhe Wireless Telecommunications Bureau
sought comment on the petition in 2010, aheé FCC received comments and reply
comments. In order to update the recond gather additional information, the Wireless
Telecommunications Bureau held a workshopghenstatus and availability of interoperable

mobile user equipment across commergglectrum blocks in the 700 MHz band.

> Band Class 17 was originally labeled Band Class 15.



Thereafter, the FCC issued atine of proposed rulemaking address the issues raised by
the petition for rulemaking, seeking commestdfa, and evidence on the argument that an
interoperability requirement in the 700 MHband is necessary to obtain affordable,
advanced mobile devices to deploy servicecomsumers in smaller, regional, and rural
service areas. This notice of proposed rukingawas issued in March 2012, and less than
two weeks before Plaintiffsléd the instant action. All ofhe Defendants named in this
action maintain that the FCC has “primary jurisdictfoaver this dispute.
Allegations in Plaintiffs’ Complaint

A. 3GPP Process

Plaintiffs filed their complaint on Agr2, 2012, filed an amended complaint on June
8, 2012, and provide a “summary thfe allegations in the corgnt” in their response in
opposition to the Defendants’ motion to dismig¥aintiffs essentially contend that AT&T,
Motorola, and Qualcomm maintained a corspy that manipulated the 3GPP standard
setting process. The antitrust allegat began in 2008, shortly after “Auction 73Ih May
of 2008, Motorola proposed that apaeate band—now known as Band Class 17—be

created toinclude the Lower B and C Block 700 MHz spectrume( the spectrum

® The doctrine of primary jurisdiction opses, when applicable, to postpone
judicial consideration of a case until an agenityh special competence in the area makes a
determination regarding a padlar issue involved in the case. Mercury Motor Express, Inc.
v. Brinke, 475 F.2d 1086, 1092-93 (5th Cir. 197@)e doctrine “applies where a claim is
originally cognizable in theaurts, and comes into play whenever enforcement of the claim
requires the resolution of issues which, undexgulatory scheme, have been placed within
the special competence of an administratieey in such a case dhjudicial process is
suspended pending referral of such issues to the administrative body for its views.” United
States v. Western Pac. R.R., 352 U.S. 594377 S. Ct. 161, 1 LEd. 2d 126 (1956); see
also Wagner & Brown v. ANR Pipeline Co., 837 F.2d 199, 201 (5th Cir. 1988).

" As discussedsupra, “Auction 73" happened ir2008, when the FCC licensed
rights in the 700 MHz speatim, including the Lower A, B, and C Blocks.




purchased by AT&T), yeexclude the Lower A Block 700 MHz spectrum licensee.( the
spectrum purchased by Cellular South and rethimcluding VerizonWireless). Plaintiffs
maintain that “Motorola, as a current apbspective wireless deng supplier to AT&T,
would have never made its proposal in the fiface without the prioconsent, blessing, and
agreement of AT&T.”

After Motorola proffered its proposal, Ptdifs assert that, in June 2008, AT&T
submitted a paper that “supported the creation of what became Band Class 17.” In the report
for the June 2008 meeting, Qualcomm alsogaltty agreed with AT&T’s conclusion on
Band Class 17 with respect to “user equipnienklaintiffs maintain that Qualcomm’s
support for the creation of Banda&Sk 17 was against its own self-interest, and “can only be
explained by a preceding agreement with AT&TPlaintiffs further argue that “neither
[Qualcomm or Motorola] would ke taken such steps . . . without such a prior agreement
[with AT&T].” Plaintiffs contend that Ericsm, a device manufacturerjsad concerns that
the creation of a separate band class wogd]]“against the economies of scale.” Ericsson,
however, subsequently withdreg initial objection to the creation of this separate band
class.

In August 2008, the 3GPP, acting by a esus, adopted the proposal to create
Band Class 17, with no dissenPlaintiffs maintain thathe 3GPP “rubber-stamped” the
“concerted work” of the Defendants concernBgnd Class 17. Plaintiffs, however, do not
contest that the 3GPP process itself was Btricllowed. That is, technical arguments

supporting the creation of Band Class 17 weteoséin writing for evaluation by experts,



and the 3GPP acted by a consensus witbhjection from anyone concerning Band Class

17.

B. Alleged Delay of Band Class 12 Standards

Plaintiffs assert that after the Datlants “caused 3GPP to fragment Band 12 by

creating Band 17, AT&T and the other Defenttacontinued to preserve what their
concerted action had wroughte(, AT&T’s private ecosystem) when that private ecosystem
was threatened by Cellular South.” Afteaifltiffs filed the aforementioned petition for
rulemaking with the FCC, Plaintiffs maintain that AT&T and the other Defendants agreed to
improperly delay Band Class 12 standards. Plaintiffs contend that they “do[] not claim that
the Defendants’ opposition to the Interoperabiltgtition before the FCC was actionable . .
. Rather, the Complaint alleges that itsathe Defendants’ conduct beyond its opposition
before the government in threatening CellUluth with the delay of Band 12, actually
delaying Band 12, and attempting to secuCellular South’s withdrawal of the
Interoperability Petition which was, and is, actiblea’ Plaintiffs maintain that while Band
Class 12 was recognized prior tAuction 73,” “work was Iét to be done by 3GPP to
develop the technical specificans necessary for the implemtation of Band 12 by carriers
and equipment manufacturers.” Plaintiffs intain that Defendants “block[ed] and/or
delay[ed]” the development of such specifioa. To support this assertion, Plaintiffs set
forth factual evidence in the form of commie made by employees of Motorola and
Qualcomm.

First, Plaintiffs maintain that iMay 2010—approximately two years after Band

Class 17 was created—Qualcomm representative, Michael Chard, allegedly stated to Brian



Caraway of Cellular South that “there mayibéividuals participating in 3GPP discussions
who would oppose amendments to the Band Itdstal.” Chard allegedly also commented
that the Interoperability Petition was a “confflgenerator” and that “there could be some
‘blocking’ of Band 12 by the 3GPP paipants that were concerned about the
Interoperability Petition.” In the same cordace call, Chard also allegedly stated that
“Qualcomm was concerned thaethctions of the companies that filed the Interoperability
Petition — including Cellular Solut- conflicted with the best interests of Qualcomm’s ‘other
carrier partners.” In Plairffs’ brief in opposition to the ntmns to dismiss, Plaintiffs
contend that “Chard’s referente its ‘carrier partners’ . . had to include AT&T.” Chard
also allegedly commented that “most if rat of what happens in RAN 4 [discussions]
happens before the meeting.”

Second, Plaintiffs contend that at June 2010 3GPP meeting, Gene Fong of
Qualcomm had a conversation with Brianr&eay of Cellular South. When asked by
Caraway if the Interoperability Petition had caused delays in the advancement of Band 12
standards, Fong allegedly stated, “I would badyif | said no.” However, Fong then also
stated, “but | am still going to do my job.Fong also allegedly noted that Qualcomm’s
position on adoption of Band Ga 12 standards was subject to “external influences.”

Third, Plaintiffs assert that at the saB@PP June 2010 meeting, Edgar Fernandes of
Motorola, who was also the Vice Chairman of the RAN 4 Working Group at 3GPP, asked
Brian Caraway of Cellular Souttind others if their companiegere part of the group that
had filed the Interoperability Petition. Caraway confirmed that Cellular South, among

others, had filed the Interoperttyi Petition. Fernandes alleggdétated to Caraway that the



petition and related filings “have made usitae® to do anything with Band 12.” Fernandes
also allegedly commented that theippen “had gummed up the works.”

As it relates to these comments from Qualcomm and Motorola employees, Plaintiffs
argue that because they “came virtually simultanigoitss clear that they acted in concert
both to protect the newly created AT&T prigatcosystem and to punish Cellular South for
its role in filing the Interopetality Petition.” Plaintiffs futher maintain that the “only
interpretation that can be given to theseest&ints which directly evidence concerted action
is that Motorola and Qualcomm were actingestst with AT&T.” Plaintiffs additionally
assert that Qualcomm refused to build chigpghat function on Band Class 12; however,
Plaintiffs concede that “[s]hortly thereafter .. Qualcomm announced that it had decided to
build a Band 12 chip after all.” Plaintiffs maintain that Qualcomm decided to build the
Band 12 chip to “cover its tracks” concergi the alleged conspiracy. According to
Plaintiffs, the revised final standardsr fBand 12 were approved by 3GPP in November
2010.

C. Exclusive Dealing

Plaintiffs also base their antittusclaims on alleged exclusive dealing
arrangements. That is, Plaintiffs profferath“on information and belief, Cellular South
believes that AT&T has secwrats 4G-LTE devices on an exsionary basis.” In their
response in opposition to the motions to disndajntiffs contend tht, “[tjhose [alleged]
formal agreements, whose existences amds& content are knownt(keast before the
parties to this litigatin have conducted discovery) solétythe defendantsre susceptible

to legal attack under Section 2 of theeBhan Act as they are under Section 1.”
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D. Roaming
Plaintiffs additionally set forth allegations concerning AT&T'’s “increased power

and opportunity” to deny Cellular Southaraing on AT&T’s national network. Roaming
services are essentially netwadrvices that customers of regional carriers, such as Cellular
South, may utilize when outsidd their service area. Plaintiffs contend that “[b]ased on
prior knowledge and experience, AT&T widlbuse its monopoly power over 4G-LTE
nationwide data roaming in éhLower 700 MHz spectrum to ldg or refuse to provide
meaningful nationwide roaming to [Plaintiff5]. As the complaint sets forth by its very
language, and as Plaintiffs concede in oral ment, Plaintiffs’ claim for denial of roaming
is not based on any action that AT&T has adle taken. Rather, it is based on a course of
future action that AT&T, at some point, may pursue.
Summary of Plaintiffs’ Antitrust Claims

Plaintiffs maintain that Defendantsalleged conduct presents a “very mixed
combination” of (a) concerted action by altdh Defendants; and (b) unilateral abuse of
monopoly power by AT&T.” Plaintiffs allegéhat these claims fall under both Section 1
and 2 of the Sherman Act. céording to Plaintiffs, the complaint “has alleged a claim for
violation of Section 1 arising out of two typef conduct: (1) the Defendants’ collective and
concerted action to fragment and delayn®dl2, delaying the development of Band 12
devices and depriving Cellul&outh and others of roaming; and (2) AT&T’s exclusive
agreements with manufacturers to produce Bhndlevices, and refusal to sell devices to

AT&T’s competitors.”

11



Plaintiffs’ complaint furtherlleges that AT&T is alstiable under Section 2 of the
Sherman Act. Plaintiffs contend that, assessing Section 2 lifity, “AT&T’s conduct
must be considered as a whole — including creation of Band 17, the agreements with
device manufacturers, and AT&T’s patternaoinduct designed to deprive competitors of
roaming access.”

Legal Standards

Pursuant to Rule 12(b)(6) of the Federald?wof Civil Procedure, a plaintiff must
state a claim upon which relief can be grantedhe complaint may be dismissed with
prejudice as a matter of lawek R. Civ. P. 12(b)(6). When ansidering a motion to
dismiss for failure to state a claim, the “coactepts ‘all well-pleaded facts as true, viewing

them in the light most favorable to the pl#ii” In re Katrina Canal Breaches Litig., 495

F.3d 191, 205 (5th Cir. 2007) (quoting Martin K. Eby Constr. Co. v. Dallas Area Rapid

Transit, 369 F.3d 464, 467 (5th Cir. 200#dalones v. Greninger, 188 F.3d 322, 324 (5th

Cir. 1999)). To withstand a Rule 12(b)(6) tiono, the plaintiff must plead “enough facts to
state a claim to relief that is plausilae its face.” Twombly, 550 U.S. at 570-72, 127 S. Ct.
1955.

Rule 8 of the Federal Rules of Civild@edure sets out the fundamental pleading
standard for civil litigation and governs allaghs in a civil suit, requiring “a short plain
statement of the claim showing thag thleader is entitled to relief.”"eB. R. Civ. P.8(a)(2).

“A plaintiff's obligation to provide the ‘grounds of his ‘entitlefemt] to relief’ requires more
than labels and conclusions, and a formulagitagon of the elementsf a cause of action

will not do.” Twombly, 550 U.S. at 555, 127 8t. 1955. Factual allegations must be

12



enough to raise a right to reliabove the speculative levdd. Although the Supreme Court
in Twombly stressed that it did not impose al@ability standard at the pleading stage, the
allegation of a mere possibility of relief doest satisfy the threshold requirement of Rule
8(a)(2) that the “plain statement” of a clainclude factual “allegatins plausibly suggesting
(not merely consistent with)” an entitlemdntrelief. Id. at 557, 127 S. Ct. 1955; see also

Ashcroft v. Igbal, 556 U.S. 662, ---, 129 S. Ct. 1937, 1953, 173 L. Ed. 2d 868 (2009).

When ruling on a motion to dismiss under Rule 12(b)(6), a court must accept as true
all of the factual allegationsontained in the complaintwombly, 550 U.S. at 555-56, 127

S. Ct. 1955 (citing Swierkiewicz v. Sorema N. A., 534 U.S. 506, 508 n.1, 122 S. Ct. 992,

152 L. Ed. 2d 1 (2002); Neitzke v. William490 U.S. 319, 326-27, 109 S. Ct. 1827, 104 L.

Ed. 2d 338 (1989); Scheuer v. Rhodes, 416 @33, 236, 94 S. Ct.6B3, 40 L. Ed. 2d 90

(1974)). But, a court need natcept as true “conclusorylegations, unwarranted factual
inferences, or legal conclusions,” which wilbt defeat a Rule 12){&) motion to dismiss.

Plotkin v. IP Axess, Inc., 407 F.3d 690, 696 (&lin. 2005) (citing_Sodtland Sec. Corp. v.

INSpire Ins. Solutions, Inc., 3623d 353, 361 (5th Cir. 2004)).

In Igbal, the Court formalized a twmronged approach to apply the underlying
jurisprudential principles ofwombly. The first prong requirdee Court to separate factual
allegations from legal conclusions. Id. Ti@ourt in Ilgbal dismissed those allegations
deemed to be “conclusory” on the basis thathagal conclusions are not entitled to the

privilege that all well-pleaded facts be talk@ntrue at the motion to dismiss stage® Mthe

8 |gbal illustrated its analysisf the first prong as follows:

13



second prong then applies the plausibility testhe remaining allegations. Id. (explaining
that although the court must “take all of the factual allegatiottseicomplaint as true,” it is
“not bound to accept asue a legal conclusion couched adgactual allegation” (internal
guotation marks omitted)). That two-pronged a&agh is now the standard for evaluating
the plausibility of a compint under Rule 8(a)(2).
Discussion and Analysis

Section 1 Claim Against All Defendants

Section 1 of the Sherman Act states: “Every contract, combination in the form of

trust or otherwise, or conspy, in restraint of trade or momerce among the several States,

We begin our analysis by identifying the allegations in the complaint that are
not entitled to the assumption of tutRespondent pleads that petitioners
“knew of, condoned, and willfully and maiously agreed to subject [him]”

to harsh conditions of confinement “asmatter of policy, solely on account

of [his] religion, race, and/or national origin and for no legitimate penological
interest.” Complaint { 96, App. to Pdor Cert. 173a—174a. The complaint
alleges that Ashcroft was the “principal architect” of this invidious policy,
id., T 10, at 157a, and that Mueller svanstrumental” in adopting and
executing it, id., § 11, at 157a. These bare assertions, much like the pleading
of conspiracy in_Twombly, amourtb nothing more than a “formulaic
recitation of the elements” of a coistional discrimination claim, 550 U.S.,

at 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929, namely, that petitioners adopted a
policy “ ‘because of,” not merely ‘ispite of,” its adverse effects upon an
identifiable group .” Feeney, 442 U,&t 279, 99 S. Ct. 2282, 60 L. Ed. 2d
870. As such, the allegations are cosoly and not entitkk to be assumed
true. Twombly,supra, 550 U.S., at 554-555, 127 S. Ct. 1955, 167 L. Ed. 2d
929. To be clear, we do notject these bald atiations on the ground that
they are unrealistic or nonsensical. e not so characterize them any more
than the Court in_ Twombly rejectedettplaintiffs’ express allegation of a
“‘contract, combination or conspiracy to prevent competitive entry,” id. at
551, 127 S. Ct. 1955, 167 L. Ed. 2d 929, because it thought that claim too
chimerical to be maintained. It ihe conclusory nature of respondent’s
allegations, rather than their extravagparfanciful nature, that disentitles
them to the presumption of truth.

Id. at 1951.
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or with foreign nations, is declared to begi.” 15 U.S.C. § 1. Although § 1 could be read
to outlaw all contracts, it has long been interpreted to only prosaniteasonable restraints.

See Leegin Creative Leather Prods. v. BSKic., 551 U.S. 877, 885, 127 S. Ct. 2705, 168

L. Ed. 2d 623 (2007). To establish a § 1 viola, a plaintiff must prove that: (1) the
defendants engaged in a conspird® that restrained trade;)(B the relevant market. See

Apani Sw., Inc. v. Coca-Cola Enter., INn800 F.3d 620, 627 (5th Cir. 2002). Once a

plaintiff establishes that a conspiracy occdrre@hether it violates 8 1 is determined by the

application of either the per se rule or thke of reason. See Speces® Commc’n Network,

Inc. v. Colonial Country Club, 253 F.3d 215, 222¢(8& Cir. 2001). If the court determines

that the defendant’s conduct “wdullways or almost alwaysne to restrict competition
and decrease output,” the restraint is perillegal and no furthe inquiry occurs._ld.
However, if the conduct is not deemed pemusesasonable, the plaintiff will also have to
prove that the conduct unreasoratdstrains trade in light @fctual market forces under the
rule of reason. 1d.

Regarding the conspiracy element, thgi®me Court recently observed that “the
crucial question [in a 8§ 1 claim] is whethine challenged anticompetitive conduct stems
from independent decision or from an egment.”_Twombly, 550 U.S. at 553 127 S. Ct.

1955 (internal quotations omitted). The plaintiffist present evidence that the defendants

® Plaintiffs contend that the Court “neadt make the determination about whether
the per se or rule of reason applies at thiefure since that questi need not be decided
the context of the current motions.” The Court agrees. See TruePosition, Inc. v. LM Ericsson
Telephone Co., 2012 WL 22075, at *18 (E.D.. Ban. 6, 2012) (“We agree with the
Defendants that a decision concerning the standard we wili.aseUle of reason or per se]
to determine whether the restraint on traderseasonable is a premature question if the
Complaint fails to allege a conspiracy. Therefore, we will reach this question only if we find
that TruePosition has sufficieptalleged a conspiracy.”).
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engaged in concerted action, defined agirta“a conscious commitment to a common

scheme designed to achieve an unlawful diye¢ Monsanto Co. v. Spray-Rite Serv.

Corp., 465 U.S. 752, 764, 104 S. Ct. 1464, 7&d.. 2d 775 (1984). Concerted action may
be shown by either direct or circumstantiaidewice. Direct evidence plcitly refers to an
understanding between the alleged conspiratetsle circumstantial evidence requires

additional inferences in orddo support a conspiracy claim. See Tunica Web Adver. v.

Tunica Casino Operators Ass’'n, 496 F.3d 403, 409 (5th Cir. 2007). Independent parallel

conduct, or even conduct among competitoet ih consciously parallel, does not alone
establish the contract, combiion, or conspiracy required by 8 1. See Twombly, 550 U.S.
544, 127 S. Ct. 1955.

As notedsupra, Plaintiffs “have] alleged a clairfor violation of Section 1 arising
out of two types of conduct: (1) the Defendamisilective and concerted action to fragment
and delay Band 12, delaying the developmenBand 12 devices @ndepriving Cellular
South and others of roaming; and (2) AT&EBzclusive agreements with manufacturers to
produce Band 17 devices, and refusal to sellcgs to AT&T’s competitors.” While, in
considering whether Plaintiffsillegations state an antitrugblation, the Court considers
the allegations together, the Cbanalyzes each allegation segtaly in order to flesh out
all of Plaintiffs’ argumats in more detail.

A. 3GPP and the Creation of Band Class 17

The genesis of Plaintiffs’ ditrust claims begins in 2008Plaintiffs maintain that
“AT&T — with the assistance of Motoroland Qualcomm — [ ] caused the 3GPP to create a

private band for the benefit of AT&T.” Duringral argument on this issue, Plaintiffs again
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reiterated that Motorola “started” the alleigeoncerted action by proffering a paper at the
2008 3GPP meeting recommending theation of a separate bandsd. While Plaintiffs
contend that Motorola would never havedmats 2008 proposal at 3GPP to create Band
Class 17 without the “prior coest, blessing, and agreement/f&T,” Plaintiffs provide
no factual support for such a proposition either in the complaint or the response in
opposition to Defendants’ motions to dismiss. eRa this factual void in Plaintiffs’ filings,
the Court inquired from Plairfts at oral argument what facthey had to support the claim
that Motorola recommended the creation afseparate band sk based on a prior
“agreement” with AT&T. Plaintiffs, instead of providinigcts, simply maintained that
Motorola “had to have talked to AT&T about” Plaintiffs further stated, “We can be
reasonably assured that Motorola did wbange AT&T's spectrm because it made a
difference to AT&T.” Plaintiffs, as to thisssue, additionally stated, “That just doesn’t
happen.”

Plaintiffs have articulated the samedhdbare allegations concerning Qualcomm as
it relates to the creation dand Class 17 in 2008. Plaintiftontend that, in June 2008,
AT&T and Qualcomm joined Motorola in support of the creatminBand Class 17.
According to Plaintiffs, “Qualcomm’s support, ékMotorola’s . . . can only be explained by
a preceding agreement with AT&T.” Plaintiffs provide factual support for such an
assertion. In fact, when questioned abouetiver Plaintiffs had rey facts to support the
proposition that there was a prior agreementuarting to concerted action, Plaintiffs simply
reiterated that Motota “started it,” Qualcomm “supportat]” and “they had to have some

reason to do it.” Plaintiffs continued withighhighly speculative ahentirely conclusory
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argument, noting that the parties “had strangtives to act in concert” because they
“needed AT&T as a customer.”

While Plaintiffs maintain that Qualoom and Motorola had such “motives” to
engage in concerted action, accusationsaofmotive do not establish a Sherman Act
violation, and Plaintiffs provideo factual allegations to plab$y show the existence of an
agreement. That is, there are no allegations of when such a purported agreement happened,
nor are there facts showing that particular irdlials met at particulaimes, or even what
such an alleged agreement emtdil It should go without sayg that merely diculating that
an agreement “had to have” occurred ptomMotorola’s 2008 recommendation to create a
separate band class is ndiaetual allegation that raises Plaintiffs’ right to relief above the
speculative level in accordea with Twombly. See Twonpl 550 U.S. at 565 n.10, 127 S.

Ct. 1955;_TruePosition, Inc. v. LM Ericsson Tel. Co., 2012 WL 33075, at *21 (E.D. Pa. Jan.

6, 2012). Even if Motorola, Qualcomm, and AT&I supported the eation of Band Class

17 during the 3GPP process—due to what eaciend is technologically justified because
of interference concerns with the Lower Bdock—"[c]ircumstantial evidence of parallel
behavior must be pled in ‘a context thaies a suggestion of a preceding agreement, not

merely parallel conduct that could just as wal independent action.” Burtch v. Milberg

Factors, Inc., 662 F.3d 212, 226-27 (3d Cir. 2qQgjupting Twombly, 550 U.S. at 557, 127

S. Ct. 1955). “Parallel condum itself is insufficient to stte a claim for conspiracy because
it is ‘consistent with conspiracyut just as much in line wita wide swath of rational and

competitive business strategy unilaterally prompted by common perceptions in the market.

Id. (quoting_Twombly, 550 U.Sat 554, 127 S. Ct. 1955).
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Here, other than Plaintiffs’ conclusorstatements that an agreement happened
regarding the creation of Bar@ass 17, the only factual allegations provided show that
Motorola, Qualcomm, and AT&T participated the 3GPP process. Yet, the Fifth Circuit
has consistently maintained that “it has ldmeen recognized that the establishment and

monitoring of trade standardsaslegitimate and beneficial function.” Consol. Metal Prods.

Inc. v. Am. Petroleum Inst., 846 F.2d 284, ZBB{(5th Cir. 1988) (hding that though a

trade association naturally invels collective action by competirit is not by its nature a

“walking conspiracy”). In Glalen Bridge Technology, Inc. v. Motorola, Inc., 547 F.3d 266

(5th Cir. 2008), the court affirmed surany judgment in a challenge brought by the
developer of wireless communications technologies for cellular networks against other
members of the 3GPP nonprofit origination.efidy Golden Bridge Technology, a member
of 3GPP, alleged that the defentiaunlawfully conspired not eal with Golden Bridge in
violation of the Sherman Act. Id. The Fifthr@uit, in addressing ehfunction of the 3GPP,
noted as follows:
The standards 3GPP sets allow tmemerous necessary components of
cellular communications to operate ngoatibly. Potential procompetitive
benefits of standards promotingechnological compatibility include
facilitating economies of scale ithe market for complementary goods,
reducing consumer search costs, amcteasing economic efficiency. See
ABA Section of Antitrust Law, Handbook on the Antitrust Aspects of
Standard Setting 10 (2004).

Id.; see_also, e.g., Consolidated Metal Prods., 846 F.2d at_294; TruePosition, 2012 WL

33075, at *2 (dismissing antitrust claim basedatiaged conspiracy to exclude technology

from 3GPP standard).
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To be clear, the Court is not holding ti@ht standard settingannot be the basis of
a Sherman Act violation, as such standattirge has been successfully challenged under

Section 1. See Allied Tube & Conduit Corp.Indian Head, Inc., 486 U.S. 492, 108 S. Ct.

1931, 100 L. Ed. 2d 497 (1988). Plaintiffs rdlgavily on_Allied Tube to support their

claim. However, Allied Tubés quite distinguishable.

In that case, the Supreme Court addreds®lH the risks and befies of standard-
setting. The case involved a dte@nufacturing corporation thaet out to convince an SDO
not to change its standards in a way that wadgatively affect steehanufacturers. Id. at
495-97, 108 S. Ct. 1931. The stardfasetting organization, éhNational Fire Protection
Association, published the National Electric Code each year. Until 1981, the Code had
approved only steel as an electrical condlhen a new material suitable for use as an
electrical conduit becamavailable, the steel compamunded up everyone it could to vote
against incorporating this new material into tioele as another viabieaterial for electrical
conduits._ld. (stating the factsjhe issue in the case was wiwmat this behawar violated
Section 1 of the Sherman Act by unreasonaigigtraining trade, or whether the steel
company was immune from such liability besaut was merely lobbying a legislative body

for the result it desired. Id. at 495, 108 &. 1931 (citing_EasteriRailroad Presidents

Conference v. Noerr Motor Freight, Inc., 3686S. 127, 81 S. Ct. 523, 5 L. Ed. 2d 464

(1961) (providing antitrust immunity for indiduials who petition the government to adopt a
rule or law that would restrain trade)).
The Court in_Allied Tube held that éhsteel company did not enjoy any such

immunity. Id. at 509-10, 108 S. Ct. 1931. Theu@ found that the steel company, which
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had a clear economic interest in stiflicompetition from this new materialas biasing the
standard setting process. It therefore refused to grantetisteel company &trust immunity,
and concluded that efforts to influenpavate standard #&g organizationsmay violate
antitrust laws._Id. at 509-10, 108 S. Ct. 1931.

Unlike Allied Tube, which involved a gstdard setting pross that was biased

through the use of improper and unfair preesi and proceduresges Clamp-All Corp. v.

Cast Iron Soil Pipe Institute, 851 F.2d 478, 488 (1st Cir. 1988) (Breyer, J.) (discussing

Allied Tube), in this caseub judice, the Defendants’ conduct dng the 3GPP process in
2008 is, on its face, lawful. While Plaintiffsgare that Defendants’ technical justifications
set forth during the 3GPP process are mguedyext for anticompetitive behavior, the 3GPP
process was followed to the letter. Thattisre are no facts demonstrating procedural
irregularities within the pross, that the 3GPP process was stiledeor turnednto a sham,
or that the Defendants agd to employ—or indeed deimploy—any improper practices
within the standard setting press. The highly complex anethnical arguments in favor of
creating Band Class 17 were set out in writiogevaluation by experts, and the concerns
relating to such creation of Band Class 17 wauly contemplated 8GPP meetings. The
3GPP acted by a consensus as it relatesetermtion of Band Class 17, and there was no
objection from any person or entity, including tRlaintiffs and Verizon Wireless, who also
holds spectrum licenses in the Lower A Blodks the Court made clear in Golden Bridge,
We have found it “axiomatic” that a standard setting organization must
exclude some products, and such exoluss are not theselves antitrust
violations. See Consol. Metal Prod846 F.2d at 294 . To hold otherwise
would stifle the beneficialunctions of such organizats, as “fear of treble

damages and judicial second-guessimyh discourage the establishment of
useful industry standards.” Id. &97. Accordingly, we decline to infer
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conspiratorial action on the basis dinited circumstantial evidence,
particularly where this evidence is kast as consistent with permissible
competition, and with independent actj as with unlawful conspiracy. See
Matsushita, 475 U.S. at 588, 106 S. Ct. 1348.
547 F.3d at 273. Here, Plaintiffeave not alleged plausibfacts demonstrating that the
3GPP standard setting process was biaseath@mrwise subverted, dhat the Defendants
engaged in any type of conspiracy or conckdetion as it relates to the creation Band Class

17.

B. Delaying Development of Band Class 12 Devices

Plaintiffs additionally contend that AT&Bgreed with Defendants Motorola and
Qualcomm to improperly delay Band Class 12dtads. During oral argument, Plaintiffs
attempted to clarify their argument relatedhe alleged delay of Bal Class 12. Plaintiffs
maintain that, in order to preserve Band Class 17, the Defendants conspired to delay the
finalization of Band Class 12, aridat such a threat was maateorder to force Cellular
South to withdraw its Interopdydity Petition filed with the FCC. At the outset, the Court
notes that the Plaintiffs, durirggal argument, noted that Band Class 12 wagzality, only
“slightly delayed at 3GPP.” Plaintiffs mad&ar that the standards for Band Class 12 were
in fact already set prior to “Auction 73,” but there were still some “finalizations” to be
made. To support its contention that delay veasleast threatened?laintiffs point to
comments made by employees of Qualcomm and Mot&tolZhese comments are as
follows:

e First, that a Qualcomm employee (Mael Chard), two years after Band
Class 17 was created, stated that theag be individuals participating in

19 The Court notes that Plaifis do not point to any caments made by AT&T or
any commentary made by any individuederencing any action taken by AT&T.
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3GPP discussions who would oppose amendments to the Band 12
standard. That the same Qualcomm ay@é also stated that the petition
was conflict generator, that thereuld be some blocking of Band 12 by

the 3GPP participants ah were concerned about the petition, that
Qualcomm was concerned that the patitconflicted with the interests of

its other carrier partners, and thmbst of what happens at the RAN 4
3GPP meetings happens before the meéting.

e Second, that another Qualcomm employee (Gene Fong) was asked at a
June 2010 3GPP meeting if the peti had caused delays in the
advancement of Band 12 standarasd the response was, “I would be
lying if | said no . . . but | amtil going to do my job.” The employee
also allegedly stated that Quatem’s position on the adoption of Band
Class 12 standards was subjecexternal influence¥.

e Third, that the Vice Chairman of RAN 4, who is also a Motorola
employee (Edgar Fernandes), stated that the petition and related filings
“have made us hesitant to do anythwigh Band 12” and that the petition
“had gummed up the works>
As it relates to such comments, Plaintfffst contend that they are “direct evidence”
of concerted action taken by the Defendants. Allegations of direct evidence of an unlawful

agreement must be “explicit and require[ ] no inferences to establish the proposition or

conclusion being asserted.” In re Babgod Antitrust Litig., 166 F.3d 112, 118 (3d Cir.

1999); Golden Bridge, 547 F.3d at 272 (“lireevidence explicitly refers to an

understanding between the ghel conspirators”); Tunicad96 F.3d at 410 (finding that

" While a Qualcomm employee allegedlgtsd that there ‘twld be” blocking by
such unnamed 3GPP members, there is no alkegtitat any blocking actually occurred.

2 The Court notes that even Plaintiffs’ viersof this conversiofwhich is taken as
true) only states that the tg@n itself caused delay in Band 12. The comment from Gene
Fong does not state, or even infer, that“agreement” or a “conspiracy” between any
individuals or entities, muctess the Defendants to this action, could or would cause such
delay.

13 As noted in relation to the commantde by Gene Fong, the comment made by
Edgar Fernandes states tlia¢ petition and related filingggummed up the works.” The
comment does not state nor infer that aagreement or concerted action by any of
Defendants caused or threatened such alleged delay.
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email communications show conspiracy becausg tlontain direct evidence stating that the
parties entered into a “gentlemen’s agreemewot’to deal with another company). Here,

unlike Tunica, the statements made by Qualcomm and Motorola employees do not constitute

direct evidence of any type ebnspiracy. Accordingly, the Court reviews such allegations
under the standard required forcumstantial evidence.

As discussed above, regarding the carespyi element, the Supreme Court has
observed that “the crucial question [in a 8§ 1 claim] is whether the challenged anticompetitive
conduct stems from independent decisiorfrom an agreement.” Twombly, 550 U.S. at
544, 127 S. Ct. 1955. (internal quotations omitted)plaintiff must pesent evidence that
the defendants engaged in comeédraction, defined as having “a conscious commitment to a

common scheme designed to achieve an unlasbjective.” Monsanto Co. v. Spray-Rite

Serv. Corp., 465 U.S. 752, 764,418. Ct. 1464, 79 L. Ed. 2d 775 (1984). Plaintiffs here
have failed to present evidence of a corapjir either to create Band Class 17, or to
preserve Band Class 17 by delayBand Class 12. Plaintiffs haue fact failed to point to

any action taken, or any agreement to take achy any of the Defendants that delayed or
resulted in some delay of any Band Clds® standards, specifications, or technical
finalizations. Instead, Plaintiffs cite toomments made by Qualcomm and Motorola
employees over a year after Band Class 15 adopted without objé&on, that do not refer

to any agreement, much less an agreerbgnthe party Defendant® this action. The

comments at most can be said to plausibly sti@atthe FCC petition inserted uncertainty or
delay into Band Class 12 finalizatiomda “may” have caused certain—unnamed and

apparently unknown—members of the world wRIgPP organization “h&ant” to proceed
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with Band Class 12 development. The comis@o nothing to suggest any “agreement” or
conspiracy between Qualcomm, Motoroland AT&T, much less an unlawful and
speculative agreement that “had to havetially occurred at somenknown time prior to

the 2008 3GPP meeting and resulted in three multinational companies submitting numerous
public and fraudulent technical pers and related filings tostandard setting organization

and the FCC in order to harm CelluBouth, a smaller regional carriér.

Plaintiffs additionally cite evidence ah Qualcomm initially allegedly announced it
would not supply Band Class 12 chipglowever, Qualcomm—only one month later—
unilaterally and publically annoued it would supply such chipsPlaintiffs have provided
no factual evidence suggesting there was an agreement between Motorola, AT&T, and
Qualcomm not to provide such chips, chuless that it was agreed amongst the
Defendants—one month later—to change coarsd supply Band Clask? chips after all.

In fact, both alleged announcements were n@ad#ically by Qualcomm. Nevertheless, it is
not enough for Cellular South to state Quaiaw initially refused to supply Band Class 12
chips, as Cellular South cannot claim tlanalcomm had an obligation under federal
antitrust law to engage in the immediate development of chips in order to satisfy Cellular
South’s needs as they related to Band ClassFE2.to the contrary; Cellular South has the

burden to allege a plausibdgreement between the Defendantsdelay such Band Class 12

14 Each of the comments allegedly made occurred after the petition for rulemaking
and after each of the Defendants had alresatyforth in public ifings its opposition on
technical grounds to the regulatory religfat Cellular South and other carriers had
requested. As Cellular South even recognizes, it was publically known that AT&T, Verizon,
and numerous others in the industry opposedrdgulatory reliefrequested by Cellular
South.

25



devices and standards. Neither the compland memorandum bfigor oral arguments
proffered by Plaintiffs plausiblgllege such an agreement.

C. Denial of Roaming

Plaintiffs’ antitrust allegations alsooncern AT&T’'s alleged refusal to provide
roaming services access to Cellular South. Plaintiffeaintain that “[b]Jased on prior
knowledge and experience, AT&T will almugs monopoly power over 4G-LTE nationwide
data roaming in the Lower 700 MHz spectrum to delay or refuse to provide meaningful
nationwide roaming.” As the we language of Plaintiffs’ comgint illustrates, Plaintiffs
claims do not challenge any present conduct taken by AT&T. Instead, such a claim is based
on allegations that AT&T might, at some pointthe future, deny roaming access. In fact,
Plaintiffs have yet to request roaming seed from AT&T. Whemuestioned about such
allegations during oral argumerRJaintiffs maintained that they are asking the Court to
“fence [AT&T] in” as it relates to roaming seces. The Court finds that such speculative
assertions about conduct that may—or may not—oiccthe future is not a proper basis for
seeking relief here. Just esnclusory allegations that an agreement “had to have” occurred
do not plausibly state a chaifor relief under_ Twombly, comgsory speculation regarding
what could happen at some unlumo date in the future alstails to plausibly state a
violation of federal antitrust laws. See Twombly, 550 U.S. at 555, 127 S. Ct. 1955.

Additionally, the Court notes that whemobile wireless carriers must provide
roaming access is already the subject@€CHegulation, see 47 C.F.R. § 20.12, and Cellular

South has not alleged that AT&T has praberailed to comply with its regulatory

15 As notedsupra, roaming services are network sees that customers of Cellular
South may utilize when outside Gkllular South’service area.
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obligation to provide roaming access on caencrally reasonable terms and conditions.
Further, beyond this regulatory obligation, Rtdfs have not alleged that AT&T has an
independent duty under federaltigmist laws to provide roamg services to one particular
regional company such as Cellular South. Indeed, such antitrust laws generally do not
“restrict the long recognized riglof [a] trader or manufacture . . freely to exercise his

own independent discretion asgarties with whom he willleal.” Verizon Commc’ns Inc.

v. Law Offices of Curts v. Trinko, LLP, 540.S. 398, 408, 124 S. Ct. 872, 157 L. Ed. 2d

823 (2004) (quoting United States v. Coé&t Co., 250 U.S. 300, 307, 39 S. Ct. 465, 63 L.

Ed. 992 (1919)).
However, as the Trinko Court recognizedi]He high value that we have placed on
the right to refuse to dealithr other firms does not mean thae right isunqualified.” 540

U.S. at 408, 124 S. Ct. 872 (quoting AspeririskCo. v. Aspen Higldnds Skiing Corp.,

472 U.S. 585, 601, 105 S. .Ce847, 86 L. Ed. 2d 4671985)). “Under certain

circumstances, a refusal to cooperate withlsiean constitute anticompetitive conduct and

violate 8§ 2.” Trinko, 472 U.S. at 408, 124 S. Ct. 872. The Supreme Court, however, has
been “very cautious in recognigj such exceptionsbecause of the uncertain virtue of
forced sharing and the difficulty of identihg and remedying anticompetitive conduct by a
single firm.” 1d. The leading cador § 2 liability based on redal to cooperate with a rival
is Aspen Skiing, a case upon which all partiethie litigation understandably devote time
to discussing.

The Aspen ski area consisted of fanountain areas. Aspen Skiing, 472 U.S. 585,

105 S. Ct. 2847. The defendant in Aspenr&kiwho owned three of those areas, and the
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plaintiff, who owned the fourth, had cooperatedyears in the issuance of a joint, multiple-
day, all-area ski ticket. After peatedly demanding an increased share of the proceeds, the
defendant canceled the joint ticket. The plffintoncerned that skiers would bypass its
mountain without some joint offering, tried arsy of increasingly desperate measures to
re-create the joint ticket, even to the point of in effect offering to buy the defendant’s tickets
at retail price. Id. at 593-94, 105 S. Ct. 2847e Tlefendant refused even that. The Supreme
Court upheld a jury verdict fothe plaintiff, reasoning that “[tlhe jury may well have
concluded that [the defendamfected to forgo these shottrr benefits because it was more
interested in reducing competition . . . over the long run by harming its smaller competitor.”
Id. at 608, 105 S. Ct. 2847.

As the Trinko Court expressly made clegkspen Skiing is at or near the outer

boundary of 8§ 2 liability.” Trinko, 540 U.Sat 409, 124 S. Ct. 872. The Court_in Aspen

Skiing found significance in the defendant’s demn to cease participation in a cooperative
venture._ Aspen Skiing, 472 U.S. at 608, @110-105 S. Ct. 2847. The Court found that the
unilateral termination of a vohtary (and thus presumablyofitable) course of dealing
suggested a willingness to forsake short-terofits to achieve an anticompetitive end. Id.
Similarly, the Court concluded that the defen&anhwillingness to renew the ticket even if
compensated at retail price revealed a difiiinanticompetitive bent. Id. Moreover, in
Aspen Skiing, the defendant turned down a propossgll at its own il price, suggesting
a calculation that its future monopalstail price would be higher. Id.

In the caseub judice, the claims related to an allegedusal to deal do not fit within

the “limited exception” recognized by Asp&kiing. Trinko, 540 U.S. at 409, 124 S. Ct.
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872; see also Four Cornersp¥eology Assocs., P.C. v. Mercy Med. Ctr. of Durango, 582

F.3d 1216, 1224-25 (10th Cir. 2009) (quoting Trinko, 540 U.S. at 409, 124 S. Ct. 872)
(emphasis in original(“Aspen Skiing controlsonly where the monopolist’s ‘unilateral
termination of a voluntary (and thus presumabigfitable) course oflealing suggest[s] a
willingness to forsake short-term profits to sse an anticompetitive end.”); In re Elevator

Antitrust Litig., 502 F.3d 47, 53-54 (2nd Cir. 20Q[per curiam) (noting that termination

after prior course of dealing is “sole exceptiorthe right of refusal to deal”). That is, a
speculative and entirely conjectural refusaptovide roaming accede Cellular South at
some unknown point in the fututes not state a claim undedéeal antitrust laws in this
case.

Along the same lines, Plaintiffs have radleged how a speculative future dispute
over roaming access with one pautar regional carrier could givese to competition as a

whole. See Brunswick Corp. v. Pueblo BowdMat, Inc., 429 U.S477, 488, 97 S. Ct. 690,

50 L. Ed. 2d 701 (1977) (“[A]ntitrust laws .. . were enacted for the protection of

competition, not competitors.”) (internal gatbns omitted);_Spectrum Sports, Inc. v.

McQuillan, 506 U.S. 447, 458, 113 S. Ct. 884, 12Ed. 2d 247 (1993) (“The purpose of
the [Sherman] Act is not to protect businesé®m the working of the market; it is to
protect the public from the failure of the marKet Accordingly, Plaintiffs’ allegations
concerning AT&T’s alleged refusal to allow roang services fail, as such arguments do not
challenge any present conduptpvide concrete factuavidence that there is a threat of

such conduct in the future, allege that 8T has a duty under federal antitrust law to

29



provide such access, or factually allege home@ossible future refusal to provide roaming
to Cellular South will harm competition.

D. Exclusive Agreements

Plaintiffs also base their antitrust clairos alleged exclusive dealing arrangements.
That is, Plaintiffs proffer that, “on informian and belief, CellulaiSouth believes that
AT&T has secured its 4G-LTE devices on an agmnary basis.” Plaintiffs contend that
“[u]lpon information and belief, AT&T has emtsd into formal and informal understandings
with manufacturers that limthe ability of those manufacens to provide 4G-LTE devices
to smaller carriers such as Cellular South and Corr Wireless on a timely basis.” Both
Plaintiffs’ brief in opposition tdefendants’ motions to disss and the contentions made at
oral argument on the allegations of exolas agreements illustrate why Twombly’s
plausibility standard is crucial in antitrust easas well as other forms of litigation. It is
clear from Plaintiffs’ own admissns in this case that Plaiffisi cannot plausibly allege any
such agreements are actually in existeripefact, Plaintiffs have not named a single
manufacturer that has entered into an exeduagreement—or is considering entering into
such an agreement—with AT&T.

Instead, Plaintiffs assert that the “existeremed [ ] content” of such alleged
agreements “are known (at least before pasties to this litigation have conducted
discovery) solely to the defendants.” As sacstatement makes clear, Plaintiffs apparently
seek to utilize discovery in order to establiwhether such agreements exist. That is,
Plaintiffs request this Court to allow enmously expensive angbrotracted antitrust

discovery to proceed in order so that Pléfistmay “discover” whethethey have claim for
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purported exclusive dealing agreements betw®€&T and such unnamed manufacturers.
But, as the Court in Twombly made clear irpling the plausibility standard to a Sherman
Act claim, “stating such a claim requires amgmaint with enough faaal matter (taken as
true) to suggest that an agreement waslenia550 U.S. at 556, 127 S. Ct. Plaintiffs’
complaint in this action provides no factual ttea to infer an agreement “was made.”
Instead, Plaintiffs concede that their compla@sts on factual matteurrently not known,
and Plaintiffs’ contention that “[w]hether su@greements exist now is a red herring” is
directly contrary both to Twombly and bagiteading standardsFederal Rule 8(a)(2)—
even before Twombly articulated its plausibilgtandard—requires Plaintiffs to set forth a
“plain statement’ possess[ingheugh heft to ‘sho[w] that the pleadis entitled to relief.”
Id. (quoting FED. R.Civ. P. 8(a)(2)). That is, Rule 8(a)(@pes not state that plaintiffs may
set forth a plain statement showingeyhmight be entitled to relief ithey can engage in
discovery and such discoveryeals the existence and conteftan agreement, and such
agreement is unlawful and runs afoul of fedlenatitrust laws. If Rule 8(a)(2) allowed a
pleader to overcome a motion to dismiss for failto state a claim simply by stating that
discovery could reveal such a claim, evieough the “existence and content” of the claim is
not yet known, Federal Rule 12(b)(6) would become utterly futile.

Antitrust litigation is expensive, seewombly, 550 U.S. at 558, 127 S. Ct. 1955;

Associated Gen. Contractors ©8l., Inc. v. Carpenterd59 U.S. 519, 528 n.17, 103 S. Ct.

897, 74 L. Ed. 2d 723 (1983) (“a dist court must retain thpower to insist upon some

specificity in pleading before allowing a potially massive facial controversy to
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proceed.”):® and while it does not require heighterfadt pleading of specifics, there must
be enough facts to “state a claim of relief tisgtlausible on its face.” Twombly, 550 U.S. at
570, 127 S. Ct. 1955. Plaintiffs ieehave not alleged a plabka claim based on exclusive
dealing by AT&T, and Plaintis’ allegations that AT&Tmight, at some unknown time in
the future, enter into such agreements iskedapeculation that the Court shall not presume
is or will become true absefdctual evidence to support such. Likewise, while Plaintiffs
contend that such agreements—assuming timbgwfully exist—would harm competition,
Plaintiffs’ complaint fails to allege facts in support of this. That is, there is no allegation of
the scope of this particular market, the numtfepotential manufacters, or the terms and
duration of such alleged exclusive agreemen#sccordingly, the Gurt finds Plaintiffs’
complaint fails to plausibly state a claimsed on alleged exclusive dealing agreements
entered into by AT&T.
Section 2 Claim

Plaintiffs’ complaint furthemlleges that AT&T is alstiable under Section 2 of the
Sherman Act. Plaintiffs contend that, assessing Section 2 lifity, “AT&T’s conduct

must be considered as a whole — including creation of Band 17, the agreements with

16 See also Car Carriers, Inc. v.rBoMotor Co., 745 F.2d 1101, 1106 (7th Cir.
1984) (“[T]he costs of modern federal antitrlisgation and the increasing caseload of the
federal courts counsel againshdimng the parties intdiscovery when theris no reasonable
likelihood that the plaintiffs can construct a ofdirom the events relalan the complaint”);
Note, Modeling the Effect of One—Waye& Shifting on DiscovenAbuse in Private
Antitrust Litigation, 78 N.Y.& U. L. Rev. 1887, 1898-1899 (2003) (discussing the
unusually high cost of discomein antitrust cases); MNUAL FOR COMPLEX LITIGATION,
FOURTH, 8§ 30, p. 519 (2004) (describing extensivepsc of discovery imantitrust cases);
Memorandum from Paul V. Niemeyer, Chakdvisory Committee on Civil Rules, to Hon.
Anthony J. Scirica, Chair, Committee on Ral&f Practice and Procedure (May 11, 1999),
192 F.R.D. 354, 357 (2000) (reporting that discovargounts for as much as 90 percent of
litigation costs when discowgis actively employed).
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device manufacturers, and AT&T’s patternaoinduct designed to deprive competitors of
roaming access.” Section 2 of the Sherman&stablishes a cause of action against single
firms that monopolize, or atterhfw monopolize, or conspire tnonopolize, “any part of the
trade or commerce among the several Statesyitbr foreign nations.” 15 U.S.C. § 2;

Stewart Glass & Mirror, Inc. v. U.S. Autelass Discount Ctrs., Inc., 200 F.3d 307, 315 (5th

Cir. 2000);_C.A.T. Indus. Disposal, Ine. Browning—Ferris Indus., Inc., 884 F.2d 209, 210

(5th Cir. 1989). The Court addresses thilee causes of actiorand concludes that
Plaintiffs’ complaint fails to state a claiagainst AT&T under Section 2 of the Sherman
Act.

A. Conspiracy to Monopolize

The Court begins by addressing Plaintitfenspiracy to monopae claim. Such a
claim can be established only by proof of {{ig existence of speaifintent to monopolize;
(2) the existence of a combination or comspyr to achieve that end; (3) overt acts in
furtherance of the conspiracy; and (4) dfe@ upon a substantial amount of interstate

commerce, Stewart Glass & Mirror, Inc., 2BBd at 316. Such proof is nonexistent here.

As the Court’s analysis under Section 1 destmtes, Plaintiffs have failed to plead
sufficient plausible facts of any agreementamnspiracy, anticompiéve or otherwise,

between the Defendants. Because a coaspito monopolize claim requires joint action,
Plaintiffs’ deficiencies are fatal to theie@&ion 2 claim. Accordingly, Plaintiffs’ claims

under Section 2 of the Sherman Act for corepi to monopolize shall also be dismissed.
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B. Attempted Monopolizatioand Monopolization

Next, the Court addresses the mwiai of attempted monopolization and
monopolization. In order to prevail on atteanpt to monopolize claim under section 2, a
plaintiff must prove that (1}he defendant has engagedpredatory or anti-competitive
conduct with (2) a specific intent to moragze and (3) a dangerous probability of

achieving monopoly power. See Salts v. Mpoi07 F. Supp. 2d 732, 743 (N.D. Miss.

2000). “Unfair or predatory conduct may befisient to prove the necessary intent to
monopolize.” Id. However, intent alone is insai@int to establish the dangerous probability
of success, which requires inquiry into the relevant product and geographic market and the

defendant’s economic power in that mark&pectrum Sports, Inc. v. McQuillan, 506 U.S.

447, 459, 113 S. Ct. 884, 122 L. Ed. 2d 247 r{gitbwift & Co. v. Unitel States, 196 U.S.

375, 396, 25 S. Ct. 276, 49 L. Ed. 518 (1905)). “Thus, Defendants may not be liable for
attempted monopolization under 8§ 2 of thee®hman Act absent proof of a dangerous
probability that they would monopolize a rpeular market and specific intent to
monopolize.” Salts, 107 F. Supp. 2d at 743.

Plaintiffs’ complaints against AT&T concern allegations of exclusion from the
Lower A Block 700 MHz “competitive playing field.” Plaintiffs base such allegations on
“three different but related types of conducfThis conduct, as quoted by Plaintiffs, is as
follows:

e By creating Band 17, AT&T has exclutlesmaller carriers seeking to use

Lower A Block spectrum from compgbn by denying them access to Band

12 devices and roaming access. AT&T acted with the other Defendants so

this conduct is actionable under Section 1 and as a conspiracy to monopolize
subject to Section 2. Wholly apart from its actions in concert with the other
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Defendants, AT&T’s conduct in creaj and using Band 17 unilaterally is
actionable as actual and atteéegbmonopolization under Section 2.

e In addition, AT&T has exacerbated thieet of the creation of Band 17 by
continuing its prior practice of entag into exclusive arrangements with
manufacturers of wireless devicesdaxtending it to 4G-LTE devices, with
the purpose and intent of denyisigaller carriersiccess to devices.

e Finally, by creating Band 17, AT&T has nosveated at least a pretextual,
and perhaps a real, incompatibility that provides AT&T an excuse for
denying nationwide 4G-LTE roaming toarriers using Lower 700 MHz
spectrum. Moreover, AT&T’s exploitation of what is effectively a private
wireless ecosystem within Band 17 may enable it to build additional technical
incompatibility into its network oer and above that required by the
difference in frequencies used Band 12 and Band 17. Even if the Court
requires AT&T to eliminate all of those technological incompatibilities,
AT&T may continue the denial of roamingahis now occurring by the next
step in the plan -- simply refusing alow roaming on any feasible basis.

The Court has already addressed many ainkffs’ allegations under its Section 1
analysis. First, even accepting all factudlegations as true, the Court concludes that
Plaintiffs have failed to stata plausible antitrust violation asrelates to the creation of
Band Class 17. In fact, the only factual evidence presented agasrElaAT&T’s actions
regarding the creation of Bar@lass 17 is that AT&T suppodeMViotorola’s position on the
issue during the 3GPPasidard setting proce$s.There is no refereedo any action AT&T
has taken, other than its participation in 3&PP, which would demonstrate anticompetitive
conduct or a specific intent to monopolize. That is, there is no factual allegation that AT&T

subverted or manipulated the 3GPP ps3scéo create or strengthen monopoly power.

Instead, the facts alleged show that AT&T pag company among hundsggbarticipated in

17 As discussedupra, while Plaintiffs proffer, undetheir Section 1 claim, that an
agreement between AT&T and Motorola “h&dl have” happened prior to Motorola’s
proposal in 2008 to create a segia band class, there istr@ single factual allegation
supporting such a colusory assertion.

35



the 3GPP process, which acted by a consemdgthout objection aso Band Class 17.
Plaintiffs’ amended complaint, which adds avrteeory of purported tent driving AT&T’s
actions, does not cure thectual pleading deficiency.

In Plaintiffs’ amended complaint, it is alleged that AT&T's “motives in creating
Band 17 have become even clearer in lightwo recent statements of AT&T's Chief
Executive Officer.” The statement Plaintiffs rely is included in Plaintiffs’ complaint and
is as follows:

Yeah, most of your other large @mmies — and you can go through it,
whether it be Korea or the large econesin Europe, Japan — there are much
fewer numbers of competitors in thasarkets, so therefore you have a more
rational allocation of spectrum. But, you know, | don’'t know what the
optimal number is; I'm not into indusaf design or industrial planning. |
think our policymakers, wheer it be the Department of Justice or the FCC,
has got to come to a realizationaththe current sticture will not
accommodate what they want to do in terms of growing these services and
these capabilities. It is — obviouslyetimore competitors you have, the less
efficient the allocation of the spectrumill be. It just — that's mathematical.
And, obviously, you know, there’s probably aptimal place in there; | think

the markets are more than capabléiafl of sorting that out. But it's going

to have to change; whether they wénto change, or not, it will probably
change. | don't think the market is going to accommodate the number of
competitors that are currently in the marketpf&ce.

Based on this statement, Plaintiffs maintdiat AT&T sought to deelop Band Class 17 in
order to devalue the Lower A Block, and theurchase it for a lower price years later.
Thus, Plaintiffs maintain that AT&T defraudi®oth the FCC and the 3GPP in order to make
the Lower A Block spectrum available for purchasa cheaper price. Such an allegation is

based on layer after layer of faat speculation as to make timeory utterly implausible.

18 See Transcript of Milken Institute012 Global Conference, April 29-May 2,
2012, Los Angeles, A Conversation With &T's Randall Stephenson (11:.00 AM-
Wednesday May 2, 2012, at p. 2).
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e First, the Court would have tosasne, without factal support, that
AT&T intentionally did not bid on the Lower A Block spectrum
during the FCC auction in 2008 biristead, concocted and launched
a conspiracy with Motorola and Qualcomm to allow other entities,
including Verizon, tdouy the spectrum.

e Second, the Court would have to infevithout factual support, that
AT&T, purportedly with the help oassent of the other Defendants,
had the intent to devalue this spectrum by submitting numerous and
public fraudulent technical submissions and related filings to both
3GPP and the FCC.

e Third, the Court would have to asse, without factulasupport, that
Motorola and Qualcomm, among othgmned in AT&T’s concocted
scheme to defraud both 3GPP and the FCC by also submitting
fraudulent public submissions.

e Fourth, the Court would la to accept, without factual support, that
Verizon, the largest holder of A Block spectrum and a major
competitor of AT&T, simply acquiesced to the actions taken by
AT&T at 3GPP that were, according to Plaintiffs, taken to devalue the
very spectrum it had just purchaséd.
e Fifth, the Court would have to asea, without factual support, that
AT&T engaged in this conduct with the foresight that the Lower A
Block spectrum would be devalyeithus allowing AT&T the ability
to possibly purchase the spectruranfr A Block carriers four years
later for a lower price.
Such suggestions based on entirely unsuppdaettal predicates create only implausible
speculations. Moreover, ingEg into an amended compi& a factually unsupported yet
possible “motive” on AT&T’s part does nestablish an antitrust violation.
As it relates to Plaintiffs’ claims oéxclusionary conduct, the Court has already
addressed Plaintiffs’ allegations regarding AT&T’'s alleged exclusive agreements with

manufacturers. Other than prdirig a blanket assertion thetich agreements exist and/or

9 For clarification, the Court notes thderizon did not objecto the creation of
Band Class 17 at 3GPP in 2008.
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will exist at some unknown time in the futur®laintiffs provide no facts plausibly
supporting such an allegation. Plaintiffsesplative claims concerning roaming access are
also discussed in more detail above andythiall on the same footing as Plaintiffs’
allegations related to exclusive dealing agreements. The complaint does not allege that
AT&T has ever denied CellulgBouth the opportunityo roam, or that AT&T even has a

duty under antitrust law—as opposed to a lauy obligation from the FCC—to allow
Cellular South to do so.

Plaintiffs’ claims of monopolizatn, as distinguished from attempted
monopolization, also fail. As noted, Section Zle¢g Sherman Act declares that a firm shall
not “monopolize” or “attempt to monopolize.” It settled law that this offense requires, in
addition to the possession of monopoly poweaherelevant market, e willful acquisition
or maintenance of that power as distirsipgid from growth or development as a

consequence of a superior product, business aguonénistoric accident.” United States v.

Grinnell Corp., 384 U.S. 563, 570-71, 86C3. 1698, 16 L. Ed. 2d 778 (1966); Trinko, 540
U.S. at 407, 124 S. Ct. 872. “The mere possassf monopoly power . . . is not only not
unlawful; it is an important ement of the free-market system.” Trinko, 540 U.S. at 407,
124 S. Ct. 872. As the Supreme Court has nadar, “[tjo safeguard the incentive to
innovate, the possession of monopoly power will not be found unlawful unless it is
accompanied by an element of anticompetitoaduct.” Id. (emphasis in original).
Plaintiffs’ complaint is voidof plausible factual allegatins illustrating anticompetitive
conduct on the part of AT&T. While Pldifis’ complaint details, in 146 pages, its

allegations and the background leading ughts action, Twombly does not require longer
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complaints._Twombly, instead, requires thataaplaint state enough facts, as opposed to
conclusions, so that relief is plausible. TigtPlaintiffs must fiudge[] their claims across
the line from conceivable to plausiblé€faintiffs have failed to do so here.
Conclusion

For the foregoing reasons, Defendants’ motimndismiss for failure to state a claim
brought pursuant to Federal Rule of Civil Procedure 12(b)(6) shall be granted. Because the
Court has concluded that such motions are due to be granted, Defendants’ motions to
dismiss pursuant to the doctrine oinpary jurisdiction are deemed moot.

SO ORDERED, this the $Wday of August, 2012.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE
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