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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION

CARLOS IVY, PETITIONER
V. No. 3:13CV233-MPM-SAA
STATE OF MISSISSIPPI, ET AL. RESPONDENTS

MEMORANDUM OPINION
This matter comes before the court ongtesepetition of Carlos Ivy for a writ diabeas
corpusunder 28 U.S.C. § 2254. The State has respdodbd petition; the gigioner has filed a
traverse, and the matteripe for resolution. Fdhe reasons set forth belaiwe instant petition for a
writ of habeas corpusiill be denied.
Facts and Procedural Posture
Carlos Ivy is currently ithe Free World; released from imprisonment for his September
16, 2010, conviction in the Circuit Court of Uni@ounty, Mississippi, for possession of cocaine
and child endangerment. State Court Reco@R(Sv/ol. 1, pg. 9). Under his guilty plea, vy
was sentenced to a term of sixteen years onthyear suspended for the possession of cocaine
charge — and ten years with ten years suspkfaiehe child endangerment charge, with five
years of post-release supision following his retase from incarcerationd.
On December 10, 2010, Ivy filed a “Motion Bost-Conviction Collatat Relief” in the
Union County Circuit Court, which was dockeét® Cause No. CV-2010-317. S.C.R., Vol. 1,
pg. 4. In his petition, Ivy raised the followingoginds for relief, as summarized by the court:
1. The sentence exceeds the statutory maximum.

2. Ineffective assistance of coehfor advising Ivy to acq# the plea offer based on
understanding that his sentence wdaddeduced under the “25% law.”
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3. The search warrant was iraper because Ivy wamt present whemhwas served.

Id. On May 11, 2011, the Union County Circuit Codenied Ivy’s petition, holding in pertinent
part:

After reviewing the documents filed by the Retier, as well as the court file in this
case, the Court finds it playnbppears from the face oktmotion, exhibits, and prior
proceedings that the Petitioner is not entittedny relief. Therefore, the Court is of

the opinion the requestedief is not welkaken and hereby denied.

Id. at 39. On June 7, 2011, Ivy signed a “Reqémsyacate of Conviction,” which was also
filed in the trial court.ld. at 39. On June 29, 2011, the Union County Circuit Court again denied
lvy’s request for relief.ld. at 51.

Ivy appealed the trial cots denial of his post-convicin motion to the Mississippi
Supreme Court, which assignénd case to the MississippoGrt of Appeals. In hipro se
appellate brief, lvy raised the followingaymds for relief, as summarized by the court:

1. Sentence exceeded #tatutory maximum.

2. Sentence was illegal because Ivy was mgibég to receive a suspended sentence.

3. Plea was involuntary because Ivy waprioperly advised regarding the “25% law.”

4. Ineffective assistance of counsel forueelto adequately westigate the case.

5. lllegal search and seizutae to defective paperwork.

The Mississippi Court of Appeals affirmed thial court’s denial of Ivy’s post-conviction
motion. Ivy v. State103 S0.3d 766 (Miss.Ct.App. 2018h’g. deniedJune 25, 2013.
Ivy filed a petition for writ ofcertiorari in the Mississippi Sareme Court, which he

signed on July 9, 2013. However, on July 18, 2013, the state supreme court dismissed Ivy’s

petition as untimely filed under Miss. R. App. P.ld)7(Because the court of appeals had denied



lvy’s petition for rehearingn June 25, 2013, any petition foertiorari review would have been
due on or before July 9, 2013 (June 25, 2013, plus 14 days).

On August 15, 2013, Ivy signed a “RequestReconsideration” &g that the state
supreme court reconsider the dismissal of higipe for certiorari reiew. Specifically, vy
attached a copy of the prison maily and argued that he had mreted his certiorari petition to
prison authorities for mailing within the timéaved as required by the “prison mailbox rule.”
Ivy’s request for recomderation was deniedThe mail log attached by vy was authentic; Ivy’s
“Mail Transaction History” shows that he did,fact, mail a “writ cert” to the Mississippi
Supreme Court on July 9, 2013. As such, undefphison mailbox rule,” lvy’s petition for writ
of certiorari was timely filed in the Mississippi Supreme Court.

As the state court found Ivy’s request fortimari review untimely and procedurally
improper, vy has no avenue through which to en¢sis claims to thstate’s highest court.
Therefore, Ivy’s petition is “technically exhausted” for the purposes of the Antiterrorism and
Effective Death Penalty Act (“AEDPA")Gray v. Netherland518 U.S. 152, 161-162, 116 S.Ct.
2074 (1996). A federal court may not considahstiechnically exhausted” claims on the
merits unless the petitioner can demonstrateefar his procedural default and prejudice
resulting from it. As noted above, in this c&®gs request for certiorari review was actually
timely filed under the “prison mailbox rule Iy thus satisfies thé&cause and prejudice”
requirement, and the court may consider his claimte merits despite the state court’s finding
of procedural default. The court “should [thdopk through’ to the lat clear state decision on

the matter,” and afford deference to the Missisgiiurt of Appeals’ review of these issues on



the merits.Jackson v. Johnspi94 F.3d 641, 651 {5Cir. 1999),see also Wood v. Quarterman
491 F.3d 196, 202 {5Cir. 2007).
On September 16, 2013, lvy filed a petition for wrihabeas corpus this court under
28 U.S.C.A. § 2254. ECF doc. 1. In it, lvyses the following grounds for relief (as
summarized by the court):
Ground One: The sentence exceeds the statutory maximum.
Ground Two: The search and seizure was illdgatause of deficient paperwork.
Ground Three: Ineffective asistance of counsel for:
A. Failing to conduct agtjuate investigation,
B. Incorrectly advising ly that he would be eligie for the “25% law,” and
C. Negotiating an illegal plea.
Ground Four: Involuntary plea.
The Doctrine of Procedural Bar
Federal courts have farisdiction to review dabeas corpuslaim “if the last state court
to consider that claim expressly relied ostate ground for denial oélief that is both
independent of the merits of the federal claim and an adequate basis for the court's decision.”
Roberts v. Thale681 F.3d 597, 604 {5Cir. 2012). Thus, a federal court may not consider a
habeas corpuslaim when, “(1) a stateoart [has] declined to address [those] claims because the
prisoner [has] failed to meet a state procedweqillirement, and (2) the state judgment rests on

independent and adequatatstprocedural groundsMaples v. Thomas— U.S. , 132

S.Ct. 912, 922, 181 L.Ed.2d 807 (2012) (alteratiormriginal) (intenal quotation marks

omitted). This doctrine isnown agprocedural bar To determine the adequacy of the state
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procedural bar, this court must examine whethe state’s highesbart “has strictly or
regularly applied it.”Stokes v. Andersp23 F.3d 858, 860 {ECir. 1997) ¢iting Lott v.

Hargett 80 F.3d 161, 165 (5Cir. 1996)). The petitionehowever, “bears the burden of
showing that the state did notistly or regularly follow a proedural bar around the time of his
appeal”’ — and “must demonstrate that the stadddiked to apply the procedural bar rule to
claims identical or similar to thegaised by the petitioner himselfld.

Cause and Prejudice — and Fundameat Miscarriage of Justice —
As Ways to Overcome Procedural Bar

A petitioner may overcome theqmedural bar by showgncause for it — ahactual prejudice
from its application. To show cse, a petitioner mustqvre that an externahpediment (one that
could not be attributed tum) existed to prevent him fromisang and discussintipe claims as
grounds for relief in state courBee United States v. Floy@81 F.2d 231 (5Cir. 1993). To establish
prejudice, a petitioner nstishow that, bubr the alleged errpthe outcome of the proceeding would
have been differentPickney v. Cain337 F.3d 542 (5Cir. 2003). Even i petitioner fails to
establish cause for his faikiand prejudice from apghtion of the bar, he rgastill overcome the bar
by showing that its application walifesult in a fundamental miscarriage of justice. To show that
such a miscarriage of justice would occur, a petitiomgst prove that, “as adtual matter, that he did
not commit the crimef conviction.” Fairman v.Anderson188 F.3d 635, 644 {5Cir. 1999) (citing
Ward v. Cain53 F.3d 106, 108 (5Cir. 1995)). Further, he mustipport his allegins with new,
reliable evidence — that was noépented at trial — and stishow that, “more likg than not that no
reasonable juror wodlhave convicted him inght of the new evidence Fairman, 188 F.3d at 644
(citations omitted).

On direct appeal, the Missippi Court of Appealfound that Ivy’s allgations in Ground Two
-5-



were procedurally barreas they were raised ftre first time on appeal. hbugh he alleged on appeal
and in Ground Two of the instgoetition that the searalas illegal because deficient paperwork
(failure to state underlgg facts and circumstances); he allegetial that the search was illegal
because he was not permitted tghesent when it was conductddy, 103 So.3d at 770.

Failure to present an issue to the trial caauth as Ivy’s failure in this case, is an
independent and adequate state proceduralSmaith v. Black970 F.2d 1383, 13875
Cir.1992),see also Day v. Kindgyo: 1:03CV624-DMR-JMR, 2006 WL 2541600, at *4
(S.D.Miss. August 31, 2006) (listing Mississippi cases regarding failure to ladgeeanporaneous
objection). Thus, Ivy is barrdotbm presenting his state claimsf@deral court under an independent
and adequate state procedural ride at 861.

In addition, vy has nashown that any external impedimi@revented him from bringing
these claims in state court; he b failed to show that actyaejudice would redufrom applying
the bar. Further, lbause there was no vabjection on this basisthe petitioner may not rely on
ineffective assistance obansel to establish cause his failure to rais¢éhese issues in a timely
fashion. In failing to establighese two elements, Ivy has not owene the state procedural bar, and
the court cannot review Ground dwf the instant petition.

Neither will this court’s decision to forego cafering the petitioner’slaims result in a
“fundamental miscarriage of just,” as lvy has not shown, byear and convinog evidence not
available at trial, thathe did not commit therime of conviction.” Fairman v.Anderson188 F.3d

635, 644 (5 Cir. 1999) (citingWard v. Cain53 F.3d 106, 108 {5Cir. 1995)). CHos Ivy has not

! lvy’s allegation in Ground Two that the “selmvarrant that was proded does not state any
underlying facts or circumstances” is demondyrédse. ECF doc. 1, pg. 6. A copy of the
search warrant and accompanying affidavit i@yound in SCR, Supp. Vol. 1, filed on March
21, 2012. The underlying facts and cir@tamces can be found on pages 5 and 6.
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presented the courtithy any such evidence. As such, his claims in Gr@walof the instant petition

will be dismissed agrocedurally barred.

Grounds Reviewed on the Merits in State Court
The Mississippi Supreme Court has alreantystdered Grounds One, Three, and Four on
the merits and decided those issues against tlimper; hence, these claims are barred from
habeaseview by the Antiterrorism and Effective Death Penalty Act, 28 U.S.C. § 2254(d),
unless they meet one iv$ two exceptions:
(d) An application for a writ ofiabeas corpusn behalf of a person in
custody pursuant to the judgmentaobtate court shall not be granted
with respect to any claim that wadjudicated on the merits in State
courtproceedingsinlessthe adjudication of the claim—
(1) resulted in a decision thats contraryd, or involved an
unreasonable application of, clgagstablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
the State court proceeding.
Id. (emphasis added). The first exception, sutbse¢d)(1), applies tguestions of lawMorris
v. Cain 186 F.3d 581 (BCir. 2000). The second excaptj subsection (d)(2), applies to
questions of factLockhart v. Johnsqril04 F.3d 54, 57 {5Cir. 1997). Since the petitioner’s
claims challenge both the application of law arelfthding of fact, this aurt must consider the
exceptions in both subsections.
Under subsection (d)(1),petitioner’s claim merithabeaseview if its prior
adjudication “resulted in a decision that veasitrary tq or involved arunreasonable

applicationof, clearly established Federal lawd. (emphasis added). A state court’s decision

is contrary tofederal law if it arrives at a conclasi opposite to that reached by the United
-7 -



States Supreme Court on a question of law, ibidécides a case differently from the Supreme
Court on a set of “materialipdistinguishable facts. Williams v. Tayloy529 U.S. 362, 120
S.Ct. 1495, 1523 (2000). A stateucis decision involves annreasonable application of
federal law if it identifies the correct governipgnciple but unreasonab(yot just incorrectly)
applies that principle to facts tife prisoner’s case; this application of law to facts must be
objectivelyunreasonableld. at 1521. As discussed below, fhetitioner has not shown that the
Mississippi Supreme Court unreasoryadypplied the law to the factsy that the court’s decision
contradicted federal law. Accordingly, theception in subsection (d)(1) does not apply to
Grounds One, Three, and Four of the petitioner’s claim.

Nevertheless, under § 2254(d)(2) these groumais still merit reviewf those facts to
which the supreme court applied the law wereiaieined unreasonably in light of the evidence
presented. Because the supreme court is presion@de determined the facts reasonably, it is
the petitioner’s burden to prove otherwised de must do so with clear and convincing
evidence.Miller v. Johnson200 F.3d 274, 281 {5Cir. 2000); 28 U.S.C. § 2254(e)(1). As
discussed below, the petitionerstfailed to meet this burden; sigsch, he cannot use subsection
(d)(2) to move these claims beyond 8§ 2254(d), which barsHiedreas corpuseview issues
already decided on the merits.

In Ground One, Ivy complains that hi;igence exceeds the statutory maximum. As
noted above, vy is currently serving five yearposét-release supervisiafier his release from
incarceration for a term of see¢n years with one year susged for the possession of cocaine
charge and ten years with ten years suspefut@te child endangerment charge. State Court

Record, S.C.R., Vol. 1, pg. 9. Under Miss. Céam. 847-7-34, “the totamumber of years of
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incarceration plus the total number of years of postease supervision shall not exceed the
maximum sentence authorized to be impdsethw for the felony committed.” (emphasis
added). lvy asserts that, withetpost-release supervision, his sece of sixteen years with one
year suspended for the possession of cocaireedsdhe statutory maximum of sixteen years.
SeeMiss. Code Ann. 841-29-139(c)(1)(C).

Ivy’s claim in this ground for relief challengdse application of a state statute — an issue
of state law. A state’s interpretation of@&n laws or rules provides no basis for fedaatleas
corpusrelief because no constitutional question arises fromribnstein v. Wainwrigh46
F.2d 1048, 1050 {5Cir. 1981). A federal court has a mdireited role than the state appellate
court. Skillern v. Estelle720 F.2d 839, 852 {5Cir. 1983). A federal district court does “not sit
as a super state supreme court tial@eas corpuproceeding to review error under state law.”
Mendiola v. Estelle635 F.2d 487, 491 {5Cir. 1981). Federal courts hold no supervisory power
over state judicial mrceedings, and federdadbeas corpuselief is appropriate only when a
conviction has been obtained in violationsoime constitutionally protected rigtmith v.

Phillips, 455 U.S. 209, 221 (1981). Put simply, a “mener of state lawtoes not constitute
the denial of due procesg&ngle v. Isaac465 U.S. 107, 121 and n.21, 102 S.Ct. 1558 and n.21,
71 L.Ed.2d 783 (1982). This ground folieéis not available for federdlabeas corpuseview.

In addition, the claim is meritless. The samting order did not require that the five
years of post-release supervision apply to tméypossession of cocaine charge. Instead, the
sentencing order read:

It is, therefore, atered and adjudged tiye Court that the Dendant is hereby

sentenced to serve a ternsofteen (16) years on the gession of cocaine and ten

(10) years on the chilendangerment to ruuonsecutive to eadlther in the custody

of the Mississippi Department of Correctiais facility to belesignated by said
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department, that one (1) year the possession of coaaiand ten (10) years on the

child endangerment of saidgence shall beral the same is hereby suspended, and . .

. the defendant shall be placed under-Restase Supervin upon the release from

the term of incarcerationifa period of five (5) yeagursuant to Migssippi Code

Section 47-7-34 . ..
S.C.R,, Vol. 1, pg. 9. The ordeastd that lvy would serve fingears of post-release supervision
(twenty years), without assigningathpost-release supervision tther of the specific charges.

The appellate courtdaressed this claim:

The maximum sentence for lvy's possessiboocaine charge was sixteen yeSee

Miss.Code Ann. 8§ 41-29-139(c)(CT) (Rev.2009). The maximum sentence for Ivy’'s

child-endangerment charge was ten yeSesMiss.Code Ann. § 97-5-39(2)(b)(i)

(Rev.2006). Ivy was sentert® the maximum term agach count, for a total of

twenty-six years. However, eleven y&af his sentence wesespended, leaving

fifteen years to serve. When the five yeair post-release supeion are added to the

fifteen years of incarceratn, the resulting twentyears is less than the permissible

statutory maximum sentenc8ee Brown v. Stgt823 So.2d 258, 260 ( 5)

(Miss.Ct.App.2006). Accordingly, wind no merit tathis issue.
vy, 103 So0.3d at 768. lvy’s totakte of incarceration plus the terof post-release supervision
clearly do not exceed the statutory maximum fosahtences (twenty-six years); as such, Ivy
was properly sentenced under state. I hus, the appellate cowgtdecision that this claim was
without merit was neither contratg, nor did it involve an ueasonable application of, clearly
established federal law, as determined by the Supreme Court of the United States. Additionally,
the decision was not based on aneasonable determination of tteets in light of the evidence.

lvy’s allegations in Ground One ttie petition do not warrant fedetabeas corpusgelief.

Grounds Three and Four: Ineffective Assistance
of Counsel, Which Led to an Involuntary Plea

The court must address clainfaneffective assistance of counsel underttho-prong test set
forth in Strickland v. Washingtod66 U.S. 668, 104 S.G2052, 80 L.Ed.@ 674 (1984). Tprove that
defense counsel was ineffectitte petitioner must show thatuwetsel's performance was deficient
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and that the deficiency resultedorejudice to her defenséinder the deficiencgrong of the test, the
petitioner must show thabunsel made errors serious that he was nairfctioning as the “counsel”
guaranteed by the Sixth Amendme8trickland 466 U.S. at 687. Th@ugrt must analyze counsel’s
actions based upon the circumstaratdle time — and must not use tirystal clari of hindsight.
Lavernia v. Lynaug45 F.2d 493, 498 {5Cir. 1988). The pdtoner “must overcome the
presumption that, undereitircumstances, the challenged actioight be considred sound trial
strategy.” Strickland 466 U.S. at 689 (citation omitted). pmove prejudicehe petitioner must
demonstrate that the result of fireceedings would have been difet or that counsel’'s performance
rendered the result die proceeding fundamentaliyfair or unreliableVuong v. Scat62 F.3d 673,
685 (3" Cir. 1995),cert. denied116 S.Ct. 557 (1995)pckhart v. Fretwe)l506 U.S. 364, 369 (1993);
Sharp v. Johnsgri07 F.3d 282, 286 n.9"&ir. 1997). “When §2254(d) applies, the question is
not whether counsel’s actions weeasonable. The questionnkether there is any reasonable
argument that counsel satisfittickland’sdeferential standard.Harrington v. Richter131
S.Ct. 770, 788 (2011Premo v. Moore131 S.Ct. 733 (2011).
Inadequate Investigation

Ivy first complains that higrial attorney did nbconduct adequate investigation before
advising him to plead guilty. lvy argues th&tounsel had conducted more discovery, he
would have found a deficiency in the seandrrant. The Fifth Circuit has recognized:

Certainly, an attorney cannot rendexsenably effective assance unless he has

acquainted himself with tHaw and facts of the casgee Roberts v. Duttps" Cir.

1966, 368 F.2d 46%Villis v. Hunter 10" Cir. 1948, 166 F.2@21. Our adversary

system is designed serve the ends of justicecdnnot do thaiinless accused’s

counsel presents an intetligt and knowledgeable defensuch a defense requires
investigation and preparation.
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Caraway v. Betp421 F.2d 636 637-638'{%Cir. 1970). The appellatcourt considered this
issue and held:

Second, lvy argues that his ceghwas ineffectiveecause he failed investigate the
case. lvy asserts his atteynshould have noticed certagrrors, such as that the
sentence was illegal and theusdh warrant failed to shoprobable cause. We find no
error with regard to Ivy’s sentence or ggarch warrant (as disgsed below); thus, we
cannot find a basis for the assertion that Ivy's attorney was ineffective.

Ivy, 103 So0.3d at 770. As discussed above, Mr. Iwmgply mistaken about the contents of the
search warrant, and the method of computingémgence is a matter of state law which this
court may not disturb.
Eligibility for the 25% Rule
Ivy also complains that his attorney imprdgedvised him that he would qualify for the
“25% rule” thus making him eligible for adaced sentence. Again, the appellate court
considered this issue, holding:

First, lvy asserts his attam told him that his sentee fell under th “25% law”;
however, Ivy learned later he svaot eligible for this redec sentence because of his
child-endangerment convioti. The 25% law is found Mississippi Code Annotated
section 47-7-3 (Rev.2011). states that a paser who is sentencéd one year or
more but less than thirtyegrs may be released on paatdter serving at least one-
fourth of the sentenceSee id.However, section 47—7-3(1)(bpecifically excepts
child endangerment fromighparole provision.

lvy asserts his attorney peegled him to plead guiltyased on the possibility of
parole, and that he walihot have pleaded guilty but for his attorney's
misrepresentation. In suppofthis argument, lvy submitss own affidavit as well as
the affidavits of two dter people. All the affidavitsae that lvy's cunsel told Ivy on
the day of sentencing that he would be eligible forlpamder the 25% law. The
affidavits, which are attached to Ivy's aligtte brief, are dated October and November
2011. Ivy's post-conviction motion wasikedl on May 11, 21, and a second motion
to vacate his conviion was denied on June 29, 20Rlparty cannot make something
part of the record by simpbttaching it tchis brief. McCullough v. State47 So.3d
1206, 1211 (1 18) (Ms.Ct.App.2010). This Court “ivnot consider matters which
are outside the recoahd must confine ourselves toattactually does appear in the
record.”Jones v. Staj§76 So.2d 643, 649 (1)1(Miss.2000) (quotind/edina v.

-12 -



State 688 So.2d 727, 73”Miss.1996)). The affidavitare not in the record and

cannot be considerenh appeal. vy canndiing this claim on t& bare assertions.

See id This issue is without merit.

We note that, regardless of Ivy’s claimgy stated during his sgencing hearing that

he was not persuadedyad guilty by the promise aflighter sentencer any other

kind of inducement. [S.C.R., Supp. Vol. 1edi 3/21/12 (transcrip pg. 12]. “Great

weight is given to statements made uraih and in open cadwgluring sentencing.”

Gable v. Stater48 So.2d 703, 706 (1 11) (Miss.199Burther, “[a] pleds considered

voluntary and intelligent when the defendaradvised concenmg the nature of the

charge against him and the consequences of the plgas’ State918 So.2d 84, 86 (

10) (Miss.Ct.App.2006) (citingVilson v. States77 So.2d 394,9%—-97 (Miss.1991)).

lvy was informed by the trial court ofdltharges against him and the potential

sentences those charges carriggl's argument isvithout merit.
lvy, 103 So3d at769-770.

In his petition for a writ ofhabeas corpydvy argues that he didot learn that he would
be required to serve more than 25% of hisesere until he was “delivered to M.D.O.C.” ECF
doc. 2, pg. 6. However, lvy was sentenced and entered MDOC custody in September of 2010.
As the court of appeals discussed, his state post-conviction motion was denied May 11, 2011.
lvy’s state post-conviction motion, which raisegtbhallenge, was dated in December of 2010.
However, the affidavits lvy attempted to usestgport his claims wemot dated until October
and November of 2011, over a year after heredt®lississippi Department of Corrections
custody. Thus, as the affidavits involved evemier to sentencing, Mivy could have timely
submitted them to the trial court in his request for post-conviction collateral relief to make them
part of the record. He did not. These affidawiese not properly before the appellate court, and
this court may not consider therBee Cullen v. Pinholstet31 S.Ct. 1388, 1398 (2011).

As the court may not consider the untiynaffidavits, Ivy’s claim regarding the 25%
Rule rests solely on his allegations. “[M]ere conclusory allegations do not raise a constitutional

issue in a habeas proceedirchlang v. Heard391 F.2d 796, 798 {5Cir.1982) (collecting
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cases).”Ross v. Estelle594 F.2d 1008, 1012 {xCir. 1983). Furthers the appellate court
noted, Ivy stated under oath thas plea had not been induced bgmises of a lesser sentence.
Finally, even if counsel were maten about the availability of pae, the Fifth Circuit has held
that:
[t]he fact that a ledanistake resulted in an impropegppraisal of parole consequences
[during plea negotiations] is hthe type of error that takehe representation outside

the wide range of professidlyacompetent assistance tt&tticklandwould condemn.

Johnson v. Caban®18 F.2d 333, 342 {5Cir. 1987).

Thus, counsel provided effective assistamgmrding the plea negation, and this claim
for relief is without merit. Th appellate court’s holding rejectitiys claim was neither contrary
to, nor did it involve aminreasonable application 8frickland, supra In addition, the decision
was not based on an unreasonable determinatithre dhcts in light of the evidence. For these
reasons, Ivy’s allegation that trial counsel ioyerly advised him regarding his sentence does
not warrant federdiabeas corpuselief; nor does his allegationg&rding the validity of his plea
of guilty.

Conclusion
For the reasons set forth above, itstant petitiofor a writ ofhabeas corpuwill be denied.

Afinal judgment consistent with this memorandopmion will issue today.

SO ORDERED, this, the 23rd day &eptember, 2016.

[s/ MICHAEL P. MILLS
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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