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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSI PPI
OXFORD DIVISION

MOST VALUABLE PERSONNEL, LLC
and ANDREA MIHELIC, Individually, PLAINTIFFS

V. Civil Action No.: 3:13-cv-00252-M PM -DAS

CLAY AND WRIGHT INSURANCE, INC.,
And DEBBIE McNEAL, Individually, DEFENDANTS

MEMORANDUM OPINION AND ORDER
DENYING MOTIONSFOR
SUMMARY JUDGMENT

This matter comes before the Court for consideration onMbton for Summary
Judgment Pursuant to Rule 56 of tRederal Rules of Civil Procedur09][210] filed by
defendant Debbie McNeal, and the relatation for Summary JudgmeRursuant to Rule 56 of
the Federal Rules of Civil Proceduf211][212] filed by defendant @y and Wright Insurance,
Inc. (collectively, the “Motions”). The Motionand their respective memorandum briefs were
filed on January 11, 2016. Plaintiffs Most IWable Personnel, LLC (“MVP”) and Andrea
Mihelic jointly filed a Response to the Motions for Summary Judgméiite
“Response”)[221][222] on JanuaB®pb, 2016, addressing the Motiotogyether. On February 1,
2016, Defendants, collectively, filed th&efendants’ Rebuttal to Plaintiffs’ Reply in Opposition
to Defendants’ Motions for Summary Judgmgme “Rebuttal”)[223].

Because the arguments contained in the Motions are identical (Clay and Wright
Insurance, Inc.’s motion and memorandum g$ymimcorporate the legal and authority and
analysis of defendant McNeal’s motion and nnaeandum) and because the Plaintiffs have

addressed the Motions jointly,egiCourt now also addresses the Motions together. The Court
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has considered the Motions, Response, and Rebastalell as relevant case law and evidence,
and is prepared to rule.
I. BACKGROUND

This case was commenced with the filing of the Complaint [1] on October 16, 2013. Due
to the need to make various amendmentsaddbmplaint — including amendment of claims and
parties involved — it was natntil June 11, 2014 thahe Plaintiffs filed theSecond Amended
Complaint [53] on which the on-goinditigation is now predicad. The Second Amended
Complaint, in short, sets forth claims for:

civil fraud, intentional misrepresentation of material facts, negligent

misrepresentation of material factsjlliul and intentional breach of contract,

breach of contract, breach of fiduciaduty, bad faith insurance, willful and

intentional infliction of emotional distress, negligent infliction of emotional

distress, simple negligence, gross negligeavidencing an intentional or reckless

disregard for the reasonably foreseeabtguries to plaintiffs, liability of

principles under the theory of respondsaperior, tortiousnterference with a

business relationship, compensatory damages, punitive damages, attorney fees

and all costs herein.

[53].

Over the course of the last several yeding substance and nature of the suit has
substantially evolved. Liberty Mual Insurance, Inc. and Travelers Commercial Insurance, Inc.,
originally both named defendants in thec&@e Amended Complaint, have since been
terminated as parties on August 7, 2014, and September 28, 2015, respectively. Clay and Wright
Insurance, Inc., and Debbie Mcilare the only remaining defemds. Further, through various
orders entered by the Court, the claims remaining have been reduced so that the remaining
claims against defendant McNeate for 1) civil fraud, 2) itentional misrepresentation of

material facts, 3) bad faith insurance, 4) ititmmal infliction of emotionhdistress, 5) tortious

interference with a busass relationship, and 6) gross negfige. [210]. The remaining claims



against Clay and Wright Insurem are for 1) negligent misrepresation of mateal facts, 2)
negligent infliction of emtional distress, and 3) simple negligence. [212]. Through the Motions,
Defendants assert that the Pldfathave failed to establish awy the above-listed claims. They
further assert that the claims are barred by tipdicgble statute of limitations, that the Plaintiffs
have failed to establish causation and damagesxpgrt testimony or that either plaintiff has
suffered damages. The Court has considere@thuments made through the Motions, and the
Plaintiffs’ responses thereto, and finds the genwssedas of material factik remain in dispute,
So as to preclude summary judgment.
[I.  CONCLUSIONSOF LAW

Summary judgment is proper “if the movahbss that there is no genuine dispute as to
any material fact and the movant is entitlegudbigment as a matter &w.” Fed.R.Civ.P. 56(a).
A genuine dispute as to a matefedt exists “if the evidence ®uch that a reasonable jury could
return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inct/7 U.S. 242, 248,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). “[T]his coumstaues ‘all facts and inferences in the
light most favorable to the nonmoving party.McFaul v. Valenzuela684 F.3d 564, 571 (5th
Cir. 2012) (quotingDillon v. Rogers 596 F.3d 260, 266 (5th Cir.2010))f the party seeking
summary judgment meets its initial burden of showing that there is nongeisaue of material
fact, the nonmoving party must then “comeward with specific facts showing a genuine
factual issue for trial. Harris ex rel. Harris v. Pontotoc Cnty. Sch. Dj€35 F.3d 685, 690 (5th
Cir. 2011). The nonmoving party cannot relyragtaphysical doubt, conclusive allegations, or
unsubstantiated assertiobst instead must show that thereais actual controversy warranting

trial. Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 199 Further, “[sJummary



judgment may not be thwarted by conclusl allegations, unsupported assertions, or
presentation of only a scintilla of evidenceMcFaul, 684 F.3d at 571.

Considering the pleadings and supporting entéiry submissions, the Court finds that
genuine issues of material fagmain, requiring further devsgment of evidence, and that the
Defendants have failed to mekeir burden as movants.

The first argument raised by the Defendantshest Plaintiffs’ claims are barred by a
three-year statute of limitationas set forth in 8 15-1-49 oie Mississippi Code Annotated,
applying to claims for fraud and for all other acis for which no other statute of limitations is
prescribed. Miss. Code Ann.1%-1-40 (“(1) All actions for with no other period of limitation
is prescribed shall be commenced within th(8g years next after ¢hcause of such action
accrued, and not after.”sanderson Farms, Inc. (Prod. Div.) v. Balla@ll7 So.2d 783, 789
(Miss.2005) (ruling three-year statute of lintidas applies to claims of fraud).

Mississippi law provides that “A fraud ctai accrues upon the completion of the sale
induced by false representation, uggon the consummation of the frau@unn v. Dent,169
Miss. 574, 153 So. 798 (1934). In this case, thtust of limitations would begin to run from
the commencement of the insurance cayeran question, October 16, 2013. However,
Mississippi law also provides that “[f[raudulerdnzealment of a cause of action tolls its statute
of limitations.” Myers v. Guardian Life & Co. of America, Inc.5 F.Supp.2d 423, 431
(N.D.Miss.1998). The fraudulent concealmenttdoe “applies to any cause of actionld. In
the present case, Plaintiff repeatedly asseds Erefendants set into motion certain events —
initiated by the Defendant’s own mistakesegligence and/or fraulent intent — which

Defendants later tried to actively conceal. Accordingly, although the statute of limitations would



have normally run by the time of the filing of tlagit in 2013, it is the Plaintiffs’ contention that
Defendants’ fraudulent actions would hagked the running of the statute.

On this issue, the parties have failed tbrsit conclusive evidence one way or the other.
Although the Court can apprecidtee Defendant’s legal researahd analysis on this issue of
law, the entirety of their Motions rest on two downts. First, they submit what is repeatedly
referred to in the pleadings as an “UndispuBtdtement of Facts.”Upon inspection of the
document, however, the Court finds the Defetslamaming of the document to be somewhat
disingenuous. The document is not in fact, jointigidated to by the partse as the name might
suggest. It is instead a “statement of factsinterpreted and presented by the Defendant, based
upon the deposition of plaintiff Mihelic. [211xEA]. This document simply cherry-picks
excerpts from Defendants’ other piece of suppg evidence, the deposition testimony of Ms.
Mihelic. [211, Ex. B]. Unsurprisingly, the Sgament of Facts appears to simply highlight
portions of the deposition whidhure to the Defendants’ bemefwhile ignoring those portions
which do not. Likewise unsurprigily, in their Response, Plaintiffsoint to alternating portions
of that same deposition in support of themigls. However, the Plaintiffs do submit certain
other pieces of evidence, which mayfaact show fraudulent concealmertiee, e.g., comparing
Dkt. 222, Ex. A and Dkt. 222, Ex. B. The comlicdory nature of the deposition testimonies
shows the Court that there is aryweeal genuine issue of mat&rifact (in this case, whether
Defendants attempted to conceal any alleged fraubh that a jury could reasonably find for
the Plaintiff, and thereby makirsgmmary judgment inappropriate.

As for the assertion that Ms. Mihelic’'s claim for intentional infliction of emotional
distress is also time-barred,etfCourt finds that the evidence and arguments are somewhat

nebulous. As presented in the Mwts, Defendants are correct that:



[tlhe tort of intentional infliction of emotional distress &f like kind or

classificationas the torts enumerated in § 15-1-35, as require®.dy. Drug

Com. v. Howard Bros. Pharmacy of Jackson,,II820 So.2d 776, 779 (Miss.

1975),and it too carries a onesgr statute of limitationslones v. Fluor Daniel

Services, Corp 32 So. 3d 417 (Miss. 2010).

[210]. However, Defendants alsgsert that the stae of limitations on the emotional distress
claim would have run on or foge March 14, 2013 — one yeafter the Hartford Insurance
policy was cancelled. On this assertion, the €sunnconvinced of the aallation of the “start
date” of the running of the limitations periodAt what point the causef action accrued is a
genuine issue of material fact, and one natctgsively establishe@nd/or answered by the
pleadings and evidence. Further evidentiadgnsgsions and development of the record are
needed on this issue.

Addressingen massethe other bases for summarydgment as presented by the
Defendants, the Court similarly finds, simply ptitat there remain genuinssues of material
fact. As to the claim that &htiffs have failed to estabhisliability and damages by expert
testimony, the Court has already explained in porolers that the suffiency and admissibility
of expert testimony is best determined dunag dire of the experts, whethe parties’ various
experts can be subject to cross examinationgiweh the opportunity to be heard on the facts.
[226][227]. Considering Dfendants’ assertions that Plaintiffeave failed to establish damages,
and failed to establish their claims against thefendants, the Couggain finds that the
Defendants have failed to meeeithburden of proof. As explagd above, the Court finds the
Defendants’ own evidentiary submissions to bekilag as conclusive pof. The entirety of
Defendants’ summary judgment filings restasingle deposition transcript, and what amounts

to an abridged version of that same transerigtfar cry from the high burden of proof necessary

to support summary judgment. Further, the entéhry submissions presented by the Plaintiffs



in their Response sulfficiently coatt Defendants’ evidence, so tasshow that genuine debate
exists. Even those pieces of evidence relipdn by both parties (suds plaintiff Mihelic’s
deposition testimony) are subject to vastly diffg interpretations. As much is confirmed by
the mere fact that each padygues that the same piece of ewide conclusively proves their
respective — and opposite — claims.

It is the Court’s obligation tewiew the evidence in theglht most favorable to the non-
moving party — the Plaintiff. In doing so, a tpadge must refrain fromveighing the evidence
or making credibility deteninations himself.Peel & Co., Inc. v. The Rug Mark&38 F.3d 391,
394 (5th Cir. 2001). The Court’s opinion tggdalenying summary judgment, should not be
construed as an indication that the Plaintiffs wdtessarily be successn their claims, or that
the Defendants will necessarilyilfan their defenses. It isnstead, simply an acknowledgment
that over the course of the three years sinceciis was commenced, so many genuine issues of
material fact have been raised and argued (admittedly, some resolved), that summary
judgment is simply inappropriate andpossible to grant at this time.

1.  CONCLUSION

Rule 56 of the Federal Rules of Civildeedure mandates that summary judgment is
appropriately rendered “if the mavlashows that there is no geneidispute as to any material
fact and the movant is entitldd judgment as a matter of lawhe court should state on the
record the reasons for gramgi or denying the motion.” #b. R. Civ. P. 56. Upon review of the
pleadings and evidence, and for the reasons shtdbdve, the Court findsdhgenuine issues of
material fact exist, so ds preclude summary judgmenfccordingly, it is hereby,

ORDERED that theMotion for Summary Judgment Purstian Rule 56 of the Federal

Rules of Civil Procedur209] is DENIED. It is further



ORDERED that theévotion for Summary Judgment Purstidao Rule 56 of the Federal

Rules of Civil Proceduri211] is DENIED.

SO ORDERED this the 92day of March, 2016.

[ MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI




