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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
OXFORD DIVISION

MICHAEL A. DE GRAFFENRIED PLAINTIFF
V. CIVIL ACTION NO. 3:14-CV-00009-SA-SAA
SMITHWAY MOTOR XPRESS, INC. DEFENDANT

MEMORANDUM OPINION

This cause comes before the Court omirRiff's Motion for Reconsideration [26],
Defendant’s Motion to Dismiss for Failure &tate a Claim [29], and Plaintiffs Motion for
Judgment [31]. Having duly considered the motjaasponses, rules, aadthorities, the Court
finds as follows:

FACTUAL AND PROCEDURAL BACKGROUND

On June 18, 2008, Plaintiff Michael de Gearied was employed as a truck driver by
Defendant Smithway Motor Xpress, Inc. On tday, Plaintiff claims he was attacked by two
men while attempting to deliver goods for Defemidim Memphis, Tennessee. Plaintiff alleges
he was able to return to hisick and contact Defendant, whestructed him to leave the area
with the truck. Plaintiff droveaway and contacted his wife, seeking medical attention. Plaintiff
was taken to the hospital where he was givenn‘gdier drugs to aichim in sleeping, etc.”
Plaintiff alleges in his complaint:

The dispatcher for the Defendant toldnhio go and get a drug test immediately,

as it is supposed to be done withinl8urs of the incident. He did not get one

the day of the accident, because he haygbtdo a doctor, and didn’t take one after

they had injected him with nareodrugs, but did soon thereatfter.

Plaintiff claims Defendant terminated his employment on July 1, 2008 for failing to take a drug

test and has since reported Pldiistalleged failure to other companies with which Plaintiff has

sought employment.
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Plaintiff filed this actiorpro se on January 14, 2014, asserting that “Defendant should be
held liable for any difference in income thatweuld have had, had memained employed as a
truck driver, and what he hasade since the accident” and demanding judgment in the amount
of $146,845.49, as well as punitivendigges. Defendant filed a Motion to Dismiss [7], arguing
among other things that Plaintgf'claims are barred by the agplble statutes of limitations.
However, addressing the issak subject matter jurisdictiosua sponte, the Court determined
that it was unable to rule upon Defendant’stiomo because Plaintiff failed to adequately
establish the Court’s jurisdiction over this aati The Court entered an Order [20] granting
Plaintiff leave to amend his Complaint no lateasn April 29, 2014 and specifically stated therein
that the “[f]ailure to timely file an amended colaipt shall result in thelismissal of this action
for lack of subject matter jurisdiction.”

Plaintiff failed to comply with the Coud’ Order, and the Court dismissed this action
without prejudice on June 12, 2014, finding that it lacked subject matter jurisdiction. Thereafter,
on June 24, 2014, Plaintiff filed a Motion for Resideration [26] andn Amended Complaint
[27]. Defendant has filed a smwl Motion to Dismiss [29], and PHiff has additionally filed a
Motion for Judgment [31].

MOTION FOR RECONSIDERATION

Whereas this action was dismissed on Jufe 2014, the Court nsu first consider

Plaintiff's Motion for Reconsideration [26].

Applicable Legal Standard

The Federal Rules of Civil Procedure dot specifically provide for a motion for
reconsideration, but the Fifth Circuit has heldtth district court may entertain such a motion

and treat it as a motion tdter or amend under Rule 59(e) as a motion for relief from



judgment under Rule 60(b). Teal v. Eagle Fleet, Inc., 933 F.2d 341, 347 (5th Cir.1991).

Specifically, if, as here, the motion for reconsideration is filed and served within twenty-eight
days of the rendition of judgmerihe motion falls under Rule 59(&d if it is fled and served
after that time, it falls under the matingent Rule 60(b). Id.; see alsed-R.Civ. P. 59(e).

“Rule 59(e) motions provide relief for the matan grounds at least as broad as Rule 60

motions.” Templet v. HydroChem Inc., 367 F.38@3, 483 (5th Cir. 2004) (citation omitted).

Under Rule 59(e), the Court recognizes é#hrpossible grounds for granting a motion for
reconsideration: (1) an interveigi change in controlling law, (2) the availability of new evidence
not previously available, and (3) the need tor@ct a clear error of law or prevent manifest

injustice.” Towns v. Ne. Miss. Elec. Powgss’'n, 2011 WL 3267887, at *1 (N.D. Miss. July 29,

2011) (citing_Atkins v. Marathon LeTourned&lp., 130 F.R.D. 625, 626 (S.D. Miss. 1990)).

While “[r]leconsideration of a judgment after @atry is an extraordinary remedy that should be
used sparingly,” Templet, 367 F.3d at 479 (awatomitted), “Rule 59(e) . . . provides district
courts with the power to consider equitable factmd provide relief for ‘any ... reason justifying
relief from the operation of thedgment.” Id. at 483 (citing ED. R. Civ. P. 60(b)(6);_Liljeberg

v. Health Servs. Acquisition Corp., 4863J.847, 863—64, 108 S. Ct. 2194, 100 L. Ed. 2d 855

(1988) (noting that Rule 60(b)(6)aguides district courts with “authity adequate to enable them
to vacate judgments whenever such actionpr@priate to accomplish justice,” but that such
power should only be used in “extraordinamcamstances.”) (internal quotations omitted)).

Analysis and Discussion

In its Order [20] dated\pril 8, 2014, the Court foundua sponte that Plaintiff failed to
meet his burden of establishing subject matter jintigsh. Plaintiff's Complant wholly failed to

address jurisdiction but alleged the is a resident and citizen Mississippi and that Defendant



is a corporation doing busise in Mississippi and “domiciledin lowa. Based upon these
allegations and the amount of damages souitiet, Court speculated that federal diversity
jurisdiction might be present. See 28 U.S8C1332(a) (Original fedelaliversity jurisdiction
exists “where the matter in controversyces&ds the sum or value of $75,000.00, exclusive of
interest and costs, and is between citizens of differet States . . . .”).Nevertheless, because
the Court had before it no alleégm or evidence as to eith&efendant’s principal place of
business or its state of incorporation, theu@ was unable to determine whether diversity

jurisdiction was presengee_lllinois Cent. Gulf R. Co. v. Pargas, Inc., 706 F.2d 633, 637 (5th

Cir. 1983) (“[A] complaint propeyl asserting diversity jurisdian must state both the state of
incorporationand the principal place of business of eamrporate party.”). Accordingly, the
Court granted Plaintiff leavéo amend his Complaint. See 28 U.S.C. 8§ 1653 (“Defective
allegations of jurisdiction may be amended, ugms, in the trial or appellate courts.”).

Plaintiff did not follow the directive of # Court and failed to amend his Complaint
during the time period set out by the Courtstéad, Plaintiff filed a Pleading Motion to Enter
All Relevant and Discoverable Evidence of Fatarad Subject Matter2P] consisting of nine
evidentiary exhibits. As th€ourt explained in its MemoranaduOpinion [24] dated June 12,
2014, none of the attached documents contain#itient information to establish Defendant’s
citizenship or the presence of diversity jurisdiction. Accordingly, the Court found that it lacked
subject matter jurisdiction and dismisd@dintiff's Complairt without prejudice.

Thereafter, Plaintiff filed both the instamMotion for Reconsideration [26] and an
Amended Complaint [27]. Though Plaintiff does specifically requesthat the Court reopen
this matter or explain his failure to comply witte Court’s prior order, he attaches to both his

Motion for Reconsideration and Amended Conmladocuments that purport to establish



Defendant’s state of incorporatias well as its principal place btisiness, both of which appear
to be the state of lowa. Defendant has faedotion to Dismiss Plaintiffs Amended Complaint
[29] but has not responded to Plaintiff's Motifmm Reconsideration. Further, Defendant has not
contested Plaintiff's assertions that it is azati of lowa and that ih Court possesses subject
matter jurisdiction over this matter.

Accordingly, the Court is satisfied that setfj matter jurisdiction is present in the form
of diversity jurisdiction ad, mindful of Plaintiff’'spro se status, GRANTS Plaintiff’'s Motion for
Reconsideration [26] ithe interests of justice. Furthéhough filed withouteave, the Court
accepts Plaintiffs Amended Complaint [27] asupplement to the original Complaint [1] and
proceeds to an analysis of Defiant’s Motion to Dismiss [29].

MOTION TO DISMISS

Applicable Legal Standard

“To survive a motion to dismiss, a complaimust contain sufficient factual matter,

accepted as true, to ‘state a clamrelief that is plausible on iface.” Ashcroft v. Igbal, 556

U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 8B809) (citing_Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 16Ed. 2d 929 (2007)). “A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendant is liabler filhe misconduct alleged.” Id., 129 S. Ct. 1937.
“Generally, when ruling on a Rul&2(b)(6) motion to dimiss, the district court may not look

beyond the pleadings.” Hicks v. Lingle, 370 FppAx 497, 498 (5th Cir2010) (citing_Cinel v.

Connick, 15 F.3d 1338, 1341 (5€@ir. 1994); see alsodb. R. Civ. P. 12(d) (“If, on a motion

! Also pending before the Court is Plaintiff's Motion for Judgment [31] wherein Plaintiff requesBothreissue
judgment in his favor and award him the damages sought in his complaint. To the extent Plaintiff's mptimn m
construed as a motion for summary judgment, the Court firelsame to be premature as this matter was dismissed
without prejudice some five months before the conclusion of the discovery period set forth bgeéhdahagement
Order. Accordingly, Plaintiff's Motion for Judgment is DENIED without prejudice iatttme.



under Rule 12(b)(6) or 12(c), mateoutside the pleadings areepented to and not excluded by

the court, the motion must be treated as one for summary judgment under Rude 56.").
Ultimately, the court’s task “is to determiwehether the plaintiff has stated a legally

cognizable claim that is plaus#lnot to evaluate the plaifits likelihood of success.” In re

McCoy, 666 F.3d 924, 926 (5th Cir. 2012) (citingne Star Fund V (U.S.), L.P. v. Barclays

Bank PLC, 594 F.3d 383, 387 (5th Cir. 2010))t.cdenied, 133 S. Ct. 192, 184 L. Ed. 2d 38
(2012). Therefore, the Court must accept alllipleaded facts as true and must draw all

reasonable inferences in favor of the pldintiLormand v. U.S. Unwired, Inc., 565 F.3d 228,

232-33 (5th Cir. 2009). Still, th standard “demands moreathan unadorned, the-defendant-
unlawfully-harmed-me accusation.” Ashcroft, 556 U.S. at 678, 129 S. Ct. 1937.

With respect t@ro se plaintiffs, the Court liberally @enstrues their pleadings. Johnson v.

Atkins, 999 F.2d 99, 100 (5th Cir. 1993); see also Haines v. Kerner, 404 U.S. 519, 520, 92 S. Ct.
594, 30 L. Ed. 2d 652 (1972) (noting tlpab se complaints are held “to less stringent standards
than formal pleadings drafted by lawyers”). wawver, 28 U.S.C. § 1915(e) authorizes the Court

to dismiss a case filed by a plaintiff proceedindorma pauperis upon a determination that the
complaint or any claim therein is frivolous or maiigs, that fails to state claim for which relief

can be granted, or that seeks monetary relief against an immune defendant. Reeves v. Collins, 27

2 Plaintiff has not responded to Defendant's sechtadion to Dismiss [29], and Defendant has submitted no
exhibits in support thereof. Howayen response to Defendant’s first kan to Dismiss [7], Plaintiff submitted
multiple documents for the Court’s considtion. As the Fifth Circuit has recognized, “[i]t is well known that when
‘matters outside the pleading’ are presented with a motion to dismiss under Rule 12(b)(6), a district court has
complete discretion to either acceptexclude the evidence.” Gen. Retail Serwisc. v. Wireless Toyz Franchise,

LLC, 255 F. App’x 775, 783 (5th Cir. 2007) (citing Isquith v. Middle S. Utils., 1847 F.2d 186, 193 (5th Cir.

1988); ED. R. Civ. P. 12(b)). Given the current postunf the case at bar, Plaintiffgo se status, the extensive

period of time left for discovery at the time Defendant’s first motion was filed, and the lack of any non-pleading
matters presented to the Court by Defendant, the Court finds that conversion of the instant motion to one for
summary judgment would be imprudent. Accordingly, in considering Defendant’s Motion to Dismiss [29] the Cour
excludes and will not consider any matters presented outside of the pleadings.
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F.3d 174, 176 (5th Cir. 1994); see Jackson v. VanaeyF.3d 175, 176-77 (5th Cir. 1995);

Moore v. Mabus976 F.2d 268, 269 (5th Cir. 1992).

Analysis and Discussion

Plaintiff does not specifically llge any cause of action ofegeence any law in either his
Complaint or supplement. In moving for dismiseé Plaintiff's claims Defendant identifies
three possible state law causes of action basedthpdacts asserted in the complaint: wrongful
termination, termination in violation of a wy and alcohol testing program, and slander.
Defendant argues that all claims are barrethbyapplicable statuted limitations.

“While dismissal under Rule 12(b)(6) ordmig is determined by whether the facts
alleged, if true, give rise ta cause of action, a claim may also be dismissed if a successful

affirmative defense appears clearly on the face of the pleadings.” Tucker v. United Fire & Cas.

Co., 1998 WL 433954, at *2 (N.D. Miss. May 29, 1998itations omitted). Additionally, the
Fifth Circuit has specifically held that

[flailure to file an action within théime period provided for in the statute of
limitations is an affirmative defense .and may be raised by a motion to dismiss
for failure to state a claim upon which edlican be granted pursuant to [Federal
Rule of Civil Procedure] 12(b)(6). Aomplaint cannot be dismissed, however,
unless it appears beyond doubat the plaintiff can mve no state of facts in
support of his claim that would entitle him to relief.

Neel v. Rehberg, 577 F.2d 262, 264 (5th Cir. 19{8)ernal quotation marks and citation

omitted).
Whereas the Court has determined that diwejsiisdiction exists pursuant to 28 U.S.C.
8 1332(a), Mississippi law controlgith regard to any applicabktatutes of limitations. Mullen

v. Sears, Roebuck, & Co., 887 F.2d 615, 616 (5th Cir. 1989) (“In Guaranty Trust Co. v. York,

326 U.S. 99, 65 S. Ct. 1464, 89 L. Ed. 2079 (194%) Gburt read Erie R. Co. v. Tompkins, 304

U.S. 64, 58 S. Ct. 817, 82 L. Ed. 1188 (1938) to ireqapplication in fderal court of state



statutes of limitations when jurisdiction resbn diversity of citizenship.”); Allison v. ITE

Imperial Corp., 928 F.2d 137, 138 (5th Cir. 1991A[“federal court in a diversity case must

apply the choice of law rules of the State inichkhit sits.”) (citations omitted); Davis v. Nat'l

Gypsum Co., 743 F.2d 1132, 1134 (5th Cir. 198AJtfiough Mississippi appts the substantive
law of the state having the most significant relaship to the litigation, it applies its own law in
matters of procedure, including stasiof limitation.”) (citations omitted).

As to wrongful termination, Defendant citbBssissippi’s general statute of limitations,
which states in pertinent part that “[a]ll tams for which no otheperiod of limitation is
prescribed shall be commencethin three (3) years next after the cause of such action accrued,
and not after.” Nbs. CODE. ANN. § 15-1-49(1). This Court hasgmiously recognized that “[t]he
appropriate statute of limitatiorier wrongful termination under Migsippi law is the ‘catch-all’

statute of limitations, MissCode Ann. § 15-1-49.” Banks v. Jockey'l, Inc., 996 F. Supp.

576, 579 (N.D. Miss. 1998). Plaintiff filed hisitial Complaint January 14, 2014, alleging that
Defendant terminated his employment on July2@08. Thus, it is clear upon the face of his
Complaint that any claim for wrongful termian is barred by the statute of limitations and

must be dismissetl.

% The Court notes that “when the substantive laws ofrenqurisdiction apply to a case in Mississippi, and such
other state has determined that its applicable period of limitation is substantive rather than procedural, Mississippi
courts recognize and apply such periods of limitation as substantive law.” Walls v. Gen. Motp9)6 F.2d 143,

146 (5th Cir. 1990). However, “[flederal [c]ourts have uniformly held, in construing Tennessee tastatitas of
limitations are procedural.” Bramblett v. Nick Carter’s Aircraft Engines, Inc., 1991 WL 12284, at *8.(Tén

App. Feb. 7, 1991) (citations omitted) (distinguishing statafegpose as substantive law from procedural statutes

of limitation). Likewise, “lowa law classifies statutes ohifation as procedural . . . .” Peda v. Fort Dodge Animal
Health, Inc., 293 F. Supp. 2d 973, 979 (N.D. lowa 2003). Therefore, whether Tennessee, lowa, or Mississippi has
the most significant relationship to the litigation at bar, this Court is bound to apply Mississippi's statutes of
limitations.

* Defendant additionally argues that Riiff’'s claim for wrongful termination is due to be dismissed because it is
barred by statute and was not premised on any excdptidississippi's at-will employment doctrine. Whereas the
statute of limitations bars Plaintiff's claim, the Court need not address these additionakgandismissal.



Similarly, Defendant directs the Court to $dissippi Code 8§ 71-7-25(1) as barring any
potential action by Plaintiff fotermination in violation of @rug and alcohol testing program.
Section 71-7-25(1) states that:

Upon an alleged violation of the provisionstioifs chapter, a pson must institute

a civil action in a court of competent jurisdiction within one (1) year of the

alleged violation or the exhaustion aihy internal administrative remedies

available to the person, or be barfedm obtaining the relief provided for in
subsection (2) of this section.
Thus, to the extent that Plaintiff seetelief under Mississippi Code 88 71-&lseq., his claims
are also clearly barred by the applicablewsgaof limitations and are due to be dismissed.

With regard to the action of slander, Dafl@nt cites Mississipgode 8§ 15-1-35, which
states that “all actions for slanderous wordsceoning the person or titléor failure to employ,
and for libels, shall be commenced within ofig year next after the cause of such action
accrued, and not after.” I85. CODE. ANN. § 15-1-35. Unlike his pported claims related to
termination, though, Plaintiff's Complaint is leslear with regard tavhen any potential claim
for slander may have accrueBlaintiff's Complaint states:

Since his employment was terminatede tRlaintiff has applied for jobs with

several different companies as a truckver, however, he has been unable to

obtain a job, as the Defendant reports#id companies that he refused a drug
test, which is untrue. As a direct respilithe Defendant’s slanderous reports, the

Plaintiff's income has diminished and cionted to diminish because of the said

slander.

Based on these allegations, the Court cannotlsgt Plaintiff's Complaint shows on its

face a bar to relief. Tucker, 1998 WL 433954 *at(quoting _Clark v. Amoco Prod. Co., 794

® Mississippi Code §§ 71-7-t seq. sets forth Mississippi’s rules and regulations governing employers’ voluntary
drug and alcohol testing of employees and applies to:

any individual, organization or government body, subdivision or agency thereof, hethew
domestic or foreign, . . . and any common caioeimail, motor, water, air or express company
doing business in or operating within this state, which has one or more employeesthigthin
state, or which has offered or may offer employment to one or more individuals in this state.

Miss. CODE. ANN. § 71-7-1(g).



F.2d 967, 970 (5th Cir. 1986)). Nedr can the Court say that Piaif could “prove no state of
facts in support of his claim that would eletihim to relief.” Neel, 577 F.2d at 264 (citation
omitted). Accordingly, Defendant’'s motion to dissiPlaintiff's state law slander claim must be
denied.
CONCLUSION

For the foregoing reasons, Plaintiff's Motitor Reconsideration [26] is GRANTED, and
this matter is hereby reopened. Additionally, Defendant’s Motion to Dismiss for Failure to State
a Claim [29] is GRANTED INPART and DENIED IN PART. Riintiff's claims for wrongful
termination and termination in violation of audrand alcohol testing program are dismissed with
prejudice, but his claim for slander remainBinally, Plaintiff's Motion for Judgment [31] is
DENIED without prejudice A separate order to thaffect shall issue this day.

SO ORDERED on this, the 22nd day of December, 2014.

/s/ Sharion Aycock
UNITED STATES DISTRICT JUDGE
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