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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION

KENNETH EUGENE FOX, SR. PETITIONER
V. No.3:14CV53-MPM-JMV
WARDEN ARTHUR L. SMITH RESPONDENT

MEMORANDUM OPINION
This matter comes before the court ongtesepetition of Kenneth Eugerteox, Sr. for a writ of
habeas corpuander28 U.S.C. § 2254 The State has moved to disnifss petition as umely filed under
28 U.S.C. § 2244(d)(2). Fox haspended to the motion, and the mateipe for restution. For the
reasons set forth below, tBéate’s motion to dismiss will be gradtand the instant p&tn for a writ of
habeas corpudismissed as untimely filed.
Facts and Procedural Posture
The petitioner, Kenneth Fox, is in the custodyhaf Mississippi Department of Corrections and
is currently housed at the Missiggi State Penitentiary in Parchm Mississippi. On September 2,
2009, Fox entered a guilty plea to two counts of aggeavassault and one cowidtleaving the scene of
an accident in the Circuit Court of Desoto County, Mississippi. On October 16, 2009, for the first count
of aggravated assault, Fox was sentenced te $eenty years in the stody of the Mississippi
Department of Corrections (“MDOC”). At the sammme, on the second counitaggravated assault,
Fox was sentenced to twenty years of post-releapervision, five years reporting and fifteen non-
reporting, to run consecutively toetlsentences for the other two caunin addition, for leaving the
scene of an accident, Fox was sentenced to serveears in prison, to be served concurrently with the

sentence for the first count of aggravated assault.
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On April 4, 2011, Fox filed a “Motion for Po§tonviction Relief,” signed on March 25, 2011, in
the Desoto County Circuit Court. Qanuary 26, 2012, the circaburt denied the motiorn-ox
appealed the denial to the Mssippi Supreme Court. On ApB0, 2013, the Mississippi Court of
Appeals affirmed the judgment of the circuit coUsee Fox v. Staté29 So0.3d 208 (Miss.Ct.App.
2013)reh’g deniedSept. 17, 2013;ert. deniedJan. 30, 2014 (Case No. 2012-CP-00238—-COA). Fox
filed the instant petition for a writ dfabeas corpusn March 14, 2014. The State moved to dismiss the
petition on November 12, 2014. In response, on DecemBéi4, Fox filed &Motion to Strike the
State’s motion to dismiss unddiss. R. Civ. P.12()(2). In thaimotion, Fox presents several arguments in
favor of statutory and edable tolling of the federal statutelwhitations, thus renderg his petition timely
filed. As set forth below, howey, the arguments are unavailing, &melinstant petition for a writ dtfabeas
corpuswill be dismisseds untimely filed.

One-Year Limitations Period

Decision in this case is governeg 28 U.S.C. § 2244(d), which provides:

(d)(1) A 1-year period of limitation shall appy an application for a writ of habeas

corpus by a person in custody pursuant tgudgment of a State court. The limitation

period shall run from the latest of —

(A) the date on which the judgment be@afimal by the conclusion of direct
review or the expiration of ¢ghtime for seeking such review;

(B) the date on which the impedimentfilong an application created by State
action in violation of the Constitution orghaws of the United States is removed,
if the applicant was preventeain filing by such State action;

(C) the date on which the constitutionagii asserted was initially recognized by
the Supreme Court, if the right hasehenewly recognized by the Supreme Court
and made retroactively applicalitecases on collateral review; or

(D) the date on which the fa@tl predicate of the claim or claims presented could
have been discovered througle #xercise of due diligence.

-2



(2) The time during which a properly filegglication for State postconviction or other

collateral review with respect to therpeent judgment or claim is pending

shall not be counted toward anyripé of limitation under this subsection.

28 U. S.C. § 2244(d)(1) and (2).

In Mississippi, there is no direct appeal from a guilty pgaeMiss. Code Ann. § 99-35-101.
As such, Fox's judgment became final on October 16, 2868 Roberts v. Cockre819 F.3d 690 (&
Cir. 2003). Fox’s petion for a writ ofhabeas corpusvas thus due in this court by October 16, 2010
(October 16, 2009 + 1 year). Fox’s motion for statgtqgonviction collateral relief was filed on March
25, 2011. As Fox’s state motion for p@®nviction collateral reliefwas signed aftethe one-year time
limitations period prescribed by the Antiterrorism and Effective Death Penalty Act, the statute of
limitations for his federal petition for a writ bBbeas corpugvas not tolled while the post-conviction
motion was pendingSee Grillete v. Warde,72 F.3d 765, 769 t(F(:ir. 2004);Flannagan v. Johnsgn
154 F.3d 196201 (3" Cir. 1998);Davis v. Johnsanl58 F.3dB06 (3" Cir. 1998). As such, the deadline
for seeking federdiabeas corpuselief remained October 16, 2010.

Under the “mailbox rule,” the instargro sefederal petition for a writ dfiabeas corpuss
deemed filed on the date the petito delivered it to prison officialfor mailing to the district court.
Coleman v. Johnsoi84 F.3d 398, 40teh’g and reh’g en banc denieti96 F.3d 1259 {(5Cir. 1999),
cert. denied529 U.S. 1057, 120 S. Ct. 1564, 146 L.Ed.2d 467 (2000) (Syagville v. Cain149 F.3d
374, 376-78 (B Cir. 1998)). In this case, the federatifien was filed sometime between the date it
was signed on March 13, 2014, and thie diawas received and stampedfsd” in the district court
on March 14, 2014. Giving the petitioner the benefihefdoubt by using the diar date, the instant

petition was filed 1,244 days after tBetober 16, 2010, filing deadline.

Statutory and Equitable Tolling
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Fox sets forth several arguments in favor afugbry and equitable taig, none of which render
his petition timely. First, Fox alleges that he is esdito further statory tolling becauske filed a motion
in the circuit court requesty records and transpts. Fox has attached a cagythis motion signed on July
23, 2010, to his petition-ox argues next that, if hienot entitled to stataty tolling for his motion for
records and transcripts, the denial of the motion constitéitata created impedimesd contemplated by 28
U.S.C.A.§2244(d)(1)(B): Fox further arguethat his first federdhabeas corpupetition, filed prematurely
in Cause No. 2:10CV152-WAP-SAAsuld be considered a motion fother collateral reviefvas
contemplated by 28 U.S.C82244(d)(2), and he should be afforded statutory talinghe pendency of that
petition. Finally, Fox arges that he should be affedl equitable tolling beginningctober 1, 2010, when this
court dismissed his previous petitiand, in a typographical error, instredthim to procegin state court
“without haste,” rather thahwith haste” or “without d&y.” The court will disass each of Fox’s tolling
arguments separately.

The State Court Motion for Documents

Fox filed a motion on July 23, 2010, in state ¢t@aquesting various docuntsrto enable him to
prepare his state application for posnviction collateral reéif. He argues that the motion qualifies as a
“motion for State postonviction or othecollateral reviewas contemplated by 28 U.S.G82244(d)(2), thus
entitling him to statutory tting while the motion wapending. However, as tiséate Circuit Court found,
“Fox has not filed a mper motion pursuamb the Post-Convion Collateral RelieAct, which has withstood
summary dismissal under Miss. Code Ann. 89911(2).” The state court treated FRomotion simply as a
request for documents, not as a moseeking collateral relf from his guilty pleasra resulting sentences.
The order state$ln said motion, Fox re@sts, free of charge, voluminouscdments pertaining to his case;

therefore, the Court will ¢at this motion as a motidor production of documentsThe circuit court noted

-4 -



that“Fox states that hesks post-conviction reliefor many of reasorithat can be adduced by the said
records and transcriptsld. Fox simply requested that the statart provide him with documents at state
expensen order to preparean application for posteaviction relief. Tle motion seeking documents does not
constitute a state motion for pasinviction collateratelief as contempled by 28 U.S.C.A2244(d).
Therefore, Fox is not étled to statutory tolig for the pendency of the motion for documents.

In any event, even if the couvere to find that Fox was entitléal statutory tolling for the pendency
of this motion, the statute would haween tolled for only ten dayduly 26, 2010 througAugust 5, 2010).
This would have moved Faxfederahabeas corpudeadline to October 26, 20{October 16, 2010 plus 10
days). Fox did not sign his stateurt post-conviction maih until March 25, 2015nd his federal petition
for a writ ofhabeas corpus/as not signed until Mancl3, 2014. Thus, eventife court awarded Fox
statutory tolling during the pelency of his motion farecords and transcripts, tésleral petition for a writ of

habeas corpupetition would still have been filemer three years begd the deadline.

Denial of Documents as &tate-Created Impediment

Fox next argues that the courbald consider the state court'shiid of the motion for documents a
“state created impediment as coniated by 28 U.S.@.. § 2244(d)(1)(B). This section of the statute
provides that the federahbeas corpubmitations begins to run on “theate on which the impediment to
filing an application creatdaly State action in vioten of the Constituéin or the laws of #nUnited States is
removed, if the applicant was prevented frdmg by such State actian . .” 28 U.S.C.A§2244(d)(1)(B).
Fox argues that the state ctaurefusal to grant his rtion for records and transcripts resulted in an
impediment to his ability to properfife a state court motion for post-coation collateral riief. Fox argues
that the federal limitations period isroently tolled because the state catiit has not provided him with free

copies of his records.



First, Fox could — anldter did — file motiongor state post-conviicn relief and federdlabeas
corpusrelief, even though his motionrfdocuments had been denied. thestrial judge noted, the State is
“not required to furnish documentgé of charge absentrdenstrated need beyond mere desire to examine
proceedings for possible infities.” Further, the circticourt held that “[c]ertaily, Fox, or someone in his
behalf, would be entitled to obtatopies of the requested documentsiithe Circuit Clerk upon payment of
areasonable fee .. .."” Fox, withdwee copies of the regsied documents, filed) a premature petition for
habeas corpurelief, Fox v. Scoft2:10CV152-WAP-SAA (N.D. Miss.which was dismissed without
prejudice as unexhaustéd) a state court post-conviction motiondilsome six months after the dismissal of
the prematurbabeas corpupetition, and (3) the instant petition for writhebeas corpusindeed, Fox
attached multiple documents from the state court reéogottadings filed in ik court, including his
prematurénabeas corpupetition, which was filedn September 7, 2010 — a mohé#ifore his federal statute
of limitations expired. Theate court’s denial of Fox’s request ttcuments did not imple his ability to
file a state court post-coietion motion. He could hee filed a state court postnviction motion, exhausting
his claims, then a timely fed® petition for a writ ohabeas corpusThis argument is without substantive
merit.

Federal Petition for a Writ Of Habeas Corpus
Does Not Toll The Statute of Limitations

Fox next alleges that his fifederal petition for a writ dfiabeas corpushould be considered a
motion for“other collateral revietwinder 28 U.S.CA§2244(d)(2), and he should hfforded statutory tolling
for the pendency of that petition. Wever, the United States Supre@wurt has taken the contrary view,
holding that “[a]n apptation for federahabeas corpuseview is not arapplication for State post-conviction
or other collateral reviewvithin the meaimg of 28 U.S.C§ 2244(d)(2). Duncan v. Walke633 U.S. 167,
178, 121 S. Ct. 2120, 2127, 150 Id.Rd 251 (2001). As such, Fexreviously filed federdlabeas corpus

-6-



petition did not toll the AEDPA limitation period.

Typographical Error in the Court’s Opinion as to Fox’s Previous
Habeas Corpus Petition Does Not Constute a State Impediment

Fox argues that he sHdube afforded equitabltolling from October 12010, when this court
dismissed his previodsabeas corpupetition and, in a typogphical error, instructdaim to proceed in state
court “without haste,” rather than ftlv haste” or “without delay.” Thstatute of limitationef 28 U.S.C. §
2244(d) is subject to equitable todimnder appropriatg@rcumstances.Holland v. Floridg 130 S.Ct. 2549,
2560 (2010).“Equitable tolling applies pringally where the plaintiff is actively misled by the defendant
about the cause of action opi®vented in some extraordinavgy from asserting his rightdkashidi v.
American President Line8p F.3d 124, 128 {5Cir.1996). The Fifth Circultas emphasized, however, that
the“strict one-yealimitations period imposed by Congress for the filing of ladlbeas corpupetitions is
“subject only to the meowest of exceptionsFierro v. Cockrell 294 F.3d 674, 684 {5Cir.2002) cert. denied,
538 U.S. 947 (2003). Further, in orde qualify for the benefit of equitabtolling, a petitioer must act with
diligence, and a delay of four months has/pnted the applicatiaf equitable tolling.Melancon v. Kaylp
259 F.3d 401, 408 {5KCir. 2001).

In this case, FOg premature federbbeas corpupetition was dismissezlia spontavithout
prejudice on October 1, 2010, jusiopito the expiration afhe federal statute timitations. In its
memorandum opinion, the coadmonished Fox that fghouldwithout hastereturn to state court and
exhaust each claim he intertdgresent in a federahbeas petition. If he does not delay, once he has
received a ruling from the Mississippi State SupremetCiiar Petitioner may return to this court and again
pursue a federal writf habeas corpus ECF doc. 14, pg. 43. In thatiojn, the court made clear that,
because the petition was dissed without prejudice, anytéue petition for a writ ohabeas corpug/ould

not be considered atessive petition.



Fox argues that the court’s typognagal error, “without hate” led him to believéhat he did not need
to act quickly to preservesopportunity tgursue federdlabeas corpueelief. This argument is without
merit. First, in the very next sentence, the courtaudshed Fox that he shoutubt delay” in seeking a
ruling from the Mississippi Supreme Court. To the mixieat Fox was unsure tsthe conflict between
“without haste” and “without delay,” heould have sought cléication from the court, but he did not.
Second, as the courtt $erth in detail inDean v. Wilsop4:03CV303-GHD-EMB (N.D. Miss.) (memorandum
opinion filed September 38004), the Mississippi Department ofr@etions follows a written procedure
when an inmate wishes poirsue state post-conviction atéral reliefand federahabeas corpueelief. As
part of that procedure, ammate may request a packet of infotima (“Post-Conviction Reket”) instructing
him on how to pursue statesgliate relief, state postuviction relief and federahabeas corpuselief. The
instructions include a summarytobw to proceed with a fedetabeas corpupetition — and include a
discussion of how the fedétanitations perod operates and inteta with state appeite and postonviction
proceedings. Fox hastralleged that the state failed to providea lwith the packet; asuch, the court finds
that he was apprised tbfe limitations periodln addition, the court’habeas corpufrm, which Fox used,
has a section regarding timeline§sven the multiple sources of information regarding the fetiatzas
corpuslimitations period, the court holdsathf Fox was the least bit confusée was — at the very least — on
inquiry notice as to #hcourt’s use of the ptga “without haste.”

Finally, after the court issued pinion regarding Fox’s previolmbeas corpupetition, Fox waited
175 days, nearly six months (Oatold, 2010, through Meh 25, 2011), before signing a motion for post-
conviction relief in the state court. As a delagwa#n four months can demdnage lack of diligence,
Melancon, supraFox’s six-month delay preverttsis court from applying egaible tolling to the federal

habeas corpubmitations period, as Fox diabt diligently pursue his statemedies. This issue is also
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without merit.
Conclusion
For the reasons set forth above, the instatitique will thus dismissé with prejudice and
without evidentiary hearing as timely filed under 28 U.S.C. § 2244(dA final judgment consistent
with this memorandum opinion will issue today.
SO ORDERED, this, the 14th dagf January, 2015.
[s/ MICHAEL P. MILLS

UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI




