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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MI1SSI SSIPPI
OXFORD DIVISION
WILLIE J. ROSS PLAINTIFF
V. No. 3:14CV86-MPM-SAA
CAPT.BROOKS
A. MEKINNIE
SGT.BROOKS
SGT. MILLBROOK
SGT. WILSON DEFENDANTS
MEMORANDUM OPINION

This matter comes before the court ongieseprisoner complaint of Willie J. Ross, who
challenges the conditiom$ his confinement undd2 U.S.C. § 1983. Fordtpurposes of the Prison
Litigation Reform Act, the court nes that the plaintiff was incareg¢ed when he filed this suit.
Defendants Daniel Millbrook, Mhael Wilson, Jimmy Brooks, aAehtwoinne McKinnie have
moved [38] for summary judgmerithe plaintiff has not respondedtte motion, and the deadline to
do so has expired. The matter pgerfor resolution. Fahe reasons set fortielow, the motion [38]
by the defendants for sunany judgment will be gmted, and the claims against defendants Daniel
Millbrook, Michael WilsonJimmy Brooks, and Antwoinne McKinnie Mbe dismissed for failure to
exhaust administtize remedies.

Summary Judgment Standard

Summary judgment is appropedf the “materials in theecord, irtluding depositions,
documents, electronically storeddrmation, affidavits odeclarations, stipulians (including those
made for purposes of the motiony)nadmissions, interrogatory answeor other materials” show

that “there is no genuirdispute as to any materfakct and the movant entitled to judgment as a

matter of law.” ED.R.Civ.P. 56(a) and (c)(1). “The moving partust show thdf the evidentiary
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material of record were reducedadmissible evidence in courtywbuld be insufficient to permit the
nonmoving party to cayrts burden.”Beck v. Texas State Bd. of Dental Examir64 F.3d 629,
633 (8" Cir. 2000) (citingCelotex Corpy. Catrett 477 U.S. 317 (19863ert. denieg484 U.S. 1066
(1988)). After a progemotion for summary judgmergt made, the burden disito the non-movant to
set forth specific facts showing there is a genuinissue for trial. Anderson v. Liberty Lobbinc.,
477 U.S. 242, 249, 106 S. Ct. 250511, 91 L. Ed. 2d 202 (198@eck 204 F.3d at 63RAllen v.
Rapides Parish School B&04 F.3d 619, 621 {5Cir. 2000);Ragas v. Tennessee Gas Pipeline
Company136 F.3d 455, 458 {5Cir. 1998). Substaive law determineshat is material Anderson
477 U.S. at 249. “Only disputeser facts that might affecteroutcome of theuit under the
governing law will properly precludbe entry of summary judgmeritactual disputes that are
irrelevant or unnecessamll not be counted.”ld., at 248. If the non-movasets forth specific facts
in support of allegationsseential to his claim, a gemei issue is presente@elotex 477 U.S. at 327.
“Where the record, taken as a whalevlld not lead a ratnal trier of fact tdind for the non-moving
party, there is no genwgrissue for trial.”"Matsushita Elec. Indus.aCv. Zenith Radio Corp475 U.S.
574,587, 89 L. E®d 538 (1986)Federal Savings and ko, Inc. v. Kraj) 968 F.2d 500, 503 (5

Cir. 1992). The facts are reviewed drawirlgedsonable inferencesfavor of the non-moving
party. Allen, 204 F.3d at 62 PYCA Industries, Inc. v. Hares County Waste \W&xr Management
Dist., 177 F.3d 351, 161 {5Cir. 1999);:Banc One Capital Paners Corp. v. Kneippeb7 F.3d 1187,
1198 (8 Cir. 1995). However, this is so only when thisréan actual cotroversy, thais, when both
parties have submitted evidence of contradictory fatiigtle v. Liquid Air Corp, 37 F.3d 1069, 1075
(5" Cir. 1994):seeEdwards v. Your Credit, Inc148 F.3d 427, 432 (SCir. 1998). Irthe absence of
proof, the court doesot “assume that the nonmoving party camigdvould prove th@ecessary facts.”

Little, 37 F.3d at 1075 (emphasis omitted).



Undisputed Material Facts

On January 23, 2014, thie Marshall County Grectional Facility, Rosgone went to the
dining hall to eat. Ross and dnet inmate were a little late besauhey were using the restroom
when the rest left to eat. Thdet inmate got teat, but Captain Boks told Ross to leave before he
could eat. Ross explainamBrooks that he had not eaten ariy\we was late. Boks still refused,
and the two argued. Eventually,92ate, despite Brooks’ ord@rooks became angry and tried to
make the other inmates angry wiRbss. While within earshot ofter inmates, Brooks said, “While
| was at home . . . | thought aboubBg].” The next night, Brooksltbthe entire dorfitory that they
wereall being punished because Ross disrespectedBrianks then ordered Ross into the hallway,
where they rehashed theitent in the dining hallRoss tried to apologez but Brooks said that
wasn’t enough. Brooks thendared Ross to stay outside indéyree weather from 7:00 p.m. until
10:45 p.m. Lt. Ryan on the next $hdld Ross to go back to his tinAfter these events, the other
defendants have retaliatagainst Ross by filing false Rule Viatat Reports against him. According
to the Second Step Response Form, Brooksnger works at the Mahnall County Correctional
Facility. The United States Marshal Service has attempted to serven@aptais with process but
has been unable to do so.

Exhaustion of Prison Administrative Remedies

The Prison Litigation Reform Agtates, in pertinent part:

No action shall be brought with respecptison conditions undesection 1983 of this

title, or any other Federal law, by a pner confined in any jail, prison, or other

correctional facility until such administragivemedies as are available are exhausted.
42 U.S.C. § 1997e(a).

Mississippi Code Annotated § 4/801 grants the Mississippiepartment of Corrections

the authority to adopt an administrative reviewgadure at each of it®rrectional &cilities.



Under this statutory authoyitthe Mississippi Department Corrections has set up an
Administrative Remedy ProgramARP”) through which an inmate may seek formal review of a
complaint or grievance relating to any aspedtisfincarceration. This court approved the ARP
Program inGates v. CollierGC 71-6-S-D (N.D. Miss. Feb. 15, 1994ee alsiMarshall v.

Price, 239 F.3d 365, 2000 WL 1741549, at *{" @Gir.Nov. 6, 2000). On September 19, 2010,
the ARP process was changed from a three steps toSem Gates v. BarbouXo. 4:71CV6-

JAD, Doc. 1242 (N.D. Miss. Aug. 19, 2010khreadgill v. Moorg No. 3:10CV378-TSL-MTP,
2011 WL 4388832, at *3 n.6 (S.D. Miss. July 25, 2011).

The two-step ARP process begins when amaite first submits higrievance in writing
to the prison’s legal claims adjudicateithin thirty days of the incidentHoward v. EppsNo.
5:12CV61-KS-MTP, 2013 WL 2367880, at *2 (S.Rliss.May 29, 2013). The adjudicator
screens the grievance and determines ndrdb accept it into the ARP procedd. If accepted,
the grievance is forwarded toetlappropriate official who thaasues a First Step Response to
the complaining inmateld. If the inmate is unsatisfied withe first response, he may continue
to the Second Step by completing an appropAd&® form and sending it to the legal claims
adjudicator.ld. The Superintendent, Warden or Commugltyrrections Director will then issue
a final ruling, or Second Step Resporsghich completes the ARP procedd. If the inmate is
unsatisfied with that response, he midgy $uit in state or federal courtd.

While the exhaustion requirement is not jurisdictioballerwood v. Wilsgril51 F.3d 292,
293-295 (¥ Cir. 1998) cert. denied119 S. Ct. 1809, 143 L. E&d 1012 (1999) (quotingocky V.
Vittorie, 813 F.2d 734, 736 {ECir. 1987)), “[a]bsena valid defense to ¢hexhaustion requirement,
the statutory requiremeahacted by Congress thah@distrative remedies nstibe exhausted before

the filing of suit siould be imposed.Wendell v. Ashef,62 F.3d 877, 890-91 {&Cir. 1998):Smith v.



Stubble field30 F.Supp. 2d 1168, 1170.0EMo. 1998). “To hold ¢terwise would encourage
premature filing by potentialtigants, thus undermining Congressrpose in pssing the PLRA,
which was to provide the federal courts sasief from frivolous pisoner litigation.” Wendell 162
F.3d at 981 (citations omitted). The exhaustion requirement protects administgginey
authority, promotes efficiency, and producesisaful record fosubsequent judicial
consideration.Woodford v. Ngo548 U.S.81, 89 (2006).

A prisoner cannot satisfy the exhaustion requegt “by filing an untimely or otherwise
procedurally defective admstrative grievance or appediécause “proper exhaustion of
administrative remedies is necessary” urtle Prison Litigation Reform ActWoodford v. Ngo
548 U.S. 81, 83-84 (2006); see alehinson v. Ford261 F. App’x 752, 755 {5Cir. 2008)
(stating that the Fifth Circuit takes “a strictpapach” to the PLRA’s exhaustion requirement)
(citing Days v. Johnsqr822 F.3d 863, 866 t(5Cir.2003));Lane v. Harris Cty.Med.Dep'tNo.
06-20935, 2008 WL 116333, at *1"{&ir. Jan.11,2008)(stating that under the PLRA, “the
prisoner must not only pursue all available avemifeelief, he must also comply with all
administrative deadlines and procedural rulesifideed . . . a prisoner must now exhaust
administrative remedies even where the ra@mfght — monetary damages — cannot be granted
by the administrative processBooth v. Churner532 U.S. 731, 739 (2001) (holding that a
claim for monetary damages claim is nogext from exhaustion requirement even though
damages cannot be awardedha administrative program.)

Ross has failed to exhaust hisigable administrative remediesgarding any of his claims
against these defendants prior to filing suitsfeubmitted two grievances through the Mississippi
Department of Corrections Admstrative Remedy Progra(fARP”) while he was housed at the

Marshall County Correctional Eitity (“MCCF”). The first was submitted on January 30, 2014,



complaining that Captain Brooksdattempted to deny him a mealgdhssed disrespul language
toward him, and had made him standside in cold weathavithout a coat or lidor more than three
hours. SeeCollins Affidavit, Exh. “A,” MCCF-14-57.This grievance mad& mention of any of
these Defendants and pertained dalgllegations against Capt@nooks. Ross submitted another
grievance through the ARP proses or about Marck4, 2014, appealing his d¢iyifinding on the
Rule Violation Report he had reeed for failing to comply withnstitutional couthproceduresSee
Exh. “A,” MCCF-14-124 (referering RVR No. 01300413). This gviance alleged that Sgt. D.
Taylor (who is not a defelant) had not conductedproper investigation intihe disciplinary charge
against him.ld. Although the grievanceated that OfficeMcKinnie had divered the Rule
Violation Report to him, it did nacontain any allegatiorteat the Rule Violation Report was a result
of retaliation, and Ross admitted to some of the allegations againdthiin.any event, this
grievance was rejected because Ragssubmitted it more than &&n days after the date of the
February 24, 2014, disciplinangaring in violation of th ARP’s filing guidelinesld. Ross,
therefore, did not exhausty claims regarding thRule Violation ReportAs such, Ross’ claims
against defendants Daniel Miltliok, Michael Wilson, Jimmy Brookand Antwoinne McKinnie will
be dismissed for failure toxkaust administrative remedies.
Conclusion

For the reasons set forth abotree plaintiff’s claims agast Daniel Millbrook, Michael

Wilson, Jimmy Brooks, and Antwoinne McKinniellae dismissed fofailure to exhaust

administrative remedies. A judgmt consistent with this memorandum opinion will issue today.

SO ORDERED, this, the 22nd dagf October, 2015.

IS MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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