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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF MISSISSIPPI

SARAH JANE BEAUGEZ PLAINTIFF
V. Civil Action No.: 3:14-CV-00170-MPM-JMV
THERAPY MANAGEMENT CORPORATION, et al. DEFENDANTS

MEMORANDUM OPINION

This matter comes before the Court for consideration orD#fendants’ Motion for
Summary Judgmerand brief in support thereof (colleeely, the “Motion”)[60][61], filed on
August 26, 2015, on behalf of defendants &pgr Management Corporation (“Therapy
Management”) and Tristar Rehab, Inc. (“Tristaor, collectively, the “Defendants”). On
September 21, 2015, plaintiff Sarah JBsaugez (the “Plaintiff”) filed hePlaintiff's Response
to Defendants’ Motion for Summary Judgmemtd accompanying memorandum in support
thereof (collectively, the “Bsponse”)[77][78]. Finally, o®ctober 6, 2015, Defendants filed
their Rebuttal Memorandum Brief in Support thfeir Motion for Summary Judgmeiihe
“Reply”)[85]. The Court has considered tpéeadings, evidence, and relevant case law and
concludes that there does not &xdsgenuine issue of materiact. Accordingly, the Motion is
due to be granted and the case dismissed.

l.  JURISDICTION

Plaintiff is a resident of Ocean Springs,S8issippi. Defendant Therapy Management is
a Florida Corporation doing bugss in the State of MississippDefendant Tristar is also a
Florida corporation doing business in Mississipfihis Court has jurisdiction pursuant to 28

U.S.C. § 1332. This case also comseinterpretation of federal lawsthereby necessarily

! Middle Class Tax Relief and Job Creation Act of 2012, 47 U.S.C. B48&q
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raising a federal issue. Accandly, this Court also has jwdliction pursuant to 28 U.S.C. §

1331.

. FINDINGS OF FACT

The following facts and history of the case areinaispute. Plaintiff had two stints of
employment with the defendant, Therapy Mgement — one in Texas and the other in
Mississippi. Her employment in Mississigpiat the center dhis litigation.

Defendants are in the business of providmedpabilitation services for people with
physical disabilities. On Aprl4, 2014, plaintiff applied to workor Therapy Management as a
physical therapist. In her employmertpplication, signed March 14, 2014, Plaintiff
acknowledged that her employment was “at Wi, no specified time” and that it could be
terminated “by either Therapy Management Coafion or myself or anyime, with or without
notice.” [60, Ex. D, Pg. 4]. On April 7, 2014, a &tiwas sent to Pl4iff, offering Plaintiff
employment as a physical therapist, whispecified that “[ijln accepting our offer of
employment, you certify your undeasiding that your employmentilwbe on anat-will basis.”
[60, Ex. E, Pg. 2].

During her employment, Rintiff was assigned to provide physical therapy services at the
New Albany Health and Rehab in New Albany,skissippi (“New Albany Rehab”). At that
location, Ms. Lisa Andrews was Pl&ifis direct supervisor. As paof her job rgponsibilities,
Plaintiff was responsible for entering raw datto Defendants’ computer system regarding
physical therapy treatment being provided te thsidents at New Albany Health and Rehab.
This raw data was used to compute reportsrddgg a patient’s physit¢@ondition and projected

therapy and treatment. The reports are provided to Medicare, so that they may be used to



determine payments to be made by MedicaretladUnited States Government to rehab centers
for services provided.

Beginning with the Middle Class Tax Reli&fct of 2012, Centers for Medicare &
Medicaid Services (“CMS”) muires healthcare providers, iading, but not limited to, physical
therapists (PT) (such as the Plaintiff), occupatlaherapists (OT), ansbeech therapists (ST)
working for agencies contracted to skilled nursing facilities, to collect information that generates
billing for Medicare Part B services. Efftive July 1, 2013, all healthcare providers were
mandated to report to CMS, using G-Codes aaderity modifiers. G-Codes and severity
modifiers define functional limitations of patiento receive services. G-Codes and severity
modifiers must be included with billing iorder for Medicare to pay claims submitted by
providers. CMS mandaté&s-Codes and severity modifiers doebe accurately reported at the
time of the initial evaluation, evy tenth visit and upodischarge. Federaégulations require
that accurate G-Codes and sdétyemodifiers be determinednd reported by therapists who
evaluate the patient.

Plaintiff contends that in May of 2014, W employed as a physical therapist for
Defendants in Union County, Mississippi, she becaareerned with the data entry system used
to generate G-Codes. Aroundsthime, Plaintiff reportedly clEdd someone in the information
technology (“IT”) department task about the data entry systenlaintiff admitted in her
deposition testimony that she did not know thmeaf the person to whom she spoke, though
she recounted the exchange as such:

[W]hen | started pulling my documentation, | realized that the G codes and the

modifiers are on this page, and they weat — well, I'm not even going to say

that right now. I'm going to say that Idi’t think — | meanjt wasn’t even that

much of a thought. It was where did teagercentages come from? So when |

called, and | said, “Y’all, | — | really canfigure out.” | said, “I would not have
given this patient this — it percentage of limitation. Ve did it come from,” to



which they replied very immediely, “It is notyour right or anyother right of the

therapist to know. It is aimternal generatedtatistic percentageand, basically,

“don’t ask again.”

[60, Ex. C, Pg. 73].

Plaintiff also contends that she called Leslie Mills, a regional manager located in Texas,
to discuss the reporting systerf60, Ex. L]. In her depositiotestimony, Plaintiff admits that
she did not claim or suggest to Ms. Mills tiiz¢fendants were engaged in Medicare fraud, but
instead contends that such accusations or sosgigvould be implied. [60, Ex. C, Pg. 75-76].

On June 2, 2014, Ms. Andrews — Plaintiff's dtreupervisor at the New Albany location
— sent an email to regional manager, Lydia Lamhbopining that Plaintiff was not a good fit for
the organization and seeking permission to teate Plaintiffs employment. [60, Ex. 10, Pg. 4-

5]. The email was then forwarded on tmmica Gagnon, human resources manager, who, on
June 3, 2014, approved the decision to terminatatiffa employment. §0, Ex. K]. Plaintiff's
employment was, accordingly, terminated sometime thereafter.

What remains in dispute — and the issue atdinter of this litigation — is whether the
decision to terminate Plaintiff's employment was caused by the Plaintiff's attempts to report
and/or investigate what she considered to be Medicare fraud.ur@n29, 2014, Plaintiff filed
her Complaint in this Couftseeking to recover actual and punitive damages for what she asserts
was a discharge in violation of public policy. Akeged by the Plaintiff, it was only after she
complained to senior management about theo@eGeporting procedures that she was fired, and
that “[tjhere was no word of any problems with Plaiffts work performance...” and that
“Plaintiff was terminated because she had reqbiitegal activity of Defendants.” [3].

Defendants, of course, advance a different recitation of events, claiming that the decision

to terminate employment was in no way basedany alleged reporting dfledicare fraud.

2 A First Amended Complairi8] was filed on August 12, 2014.
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Such a conclusion is supported, they claim, &y fdct that no fraud was taking place, nor did
anyone making termination decisions know o&iRtiff's supposed complaints. Defendants
instead argue that the decision to termirk&intiffs employment was based on complaints
Therapy Management had received regarding ywerkormance and behavior. According to the
Defendants, soon after Plaffitbegan employment, Ms. Answers began receiving complaints
from New Albany Rehab, stating that theaiRtiff was “rude and unprofessional and was
generally belittling to the aff...” [61]. Further, on Joe 2, 2014, Ms. Andrews received a
report of Beaugez being rude to a family memblea patient. As alleged by the Defendants,
Plaintiff's behavior was suckhat it endangered the relatibmss Defendants had worked to
cultivate with variousehabilitation centers.
[I. CONCLUSIONS OF LAW

Pursuant to the Federal Rules of Civil &dure, summary judgment is appropriately
granted when the evidence shows that there igemnine issue as to any material fact and the
moving party is entitled tajdgment as a matter of laned: R.Civ. P. 56(a). A genuine issue of
material fact exists where a jury cduleasonably find for the nonmoving partanderson v.
Liberty Lobby, Ing. 477 U.S. 242, 252 (1986). Whavaluating a motion for summary
judgment, the court must construe the facts emidence in the light most favorable to the
nonmoving party.Ford, Bacon & Davis, LLC v. Travelers Ins. C635 F.3d 734, 736 (5th Cir.
2011). If the party seeking summary judgment meets its initial burden, the nonmoving party
must then “come forward witbpecific facts showing a geine factual issue for trial Harris ex
rel. Harris v. Pontotoc Cnty. Sch. Dis635 F.3d 685, 690 (5th Ci2011). The nonmoving
party cannot rely on metaphysicalutid, conclusive allegations, or unsubstartiaissertions but

instead must show that there isamual controversy warranting trialittle v. Liquid Air Corp,



37 F.3d 1069, 1075 (5th Cir. 1994). “[A] a compléadure of proof oncerning an essential
element of the nonmoving party's case necessegiiylers all otheratcts immaterial. The
moving party is ‘entitld to a judgment as a matter lafv’ because the nonmoving party has
failed to make a sufficient showing on an essémlfi@ment of its case with respect to which it
has the burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 317, 106 S. Ct. 2548, 2550, 91
L. Ed. 2d 265 (1986).

Mississippi is an employment at will stateetgeneral rule for which is that “a contract
for employment for an indefinitgeriod may be terminated at thdlwif either party, whether the
termination is for any reason or no reason at“alBuchanan v. Ameristar Casino Vicksburg,
Inc., 852 So. 2d 25, 26 (Mis2003). Mississippi l@arecognizednly two exceptions to the
employment at will doctrinegnd both are narrowly construed:

(1) An employee who refuses to participate in an illegal act . . . shall not be barred by the

common law rule of employment at will froforinging an action in tort for damages

against [her] employer; and

(2) An employee who is discharged for repagtillegal acts of [her] employer to the

employer or anyone else is not barred by émployment at will doctrine from bringing

action in tort for damageagainst [her] employer.
McArn v. Allied Bruce-Terminix Co., Inc626 So.2d 603, 607 (Mis&993). Accordingly, in
order to sustain a claim for wrongful terminatinder Mississippi law, BIntiff must establish
that she falls within one of these exceptions.

The term “illegal act” within the meaning McArn means that “the acts complained of
warrant the imposition of criminal penakieas opposed to mere civil penaltiglddmmons v.
Fleetwood Homes dflississippi, Inc.907 So.2d 357, 360 (Miss. Ct. App. 2004). On this point,

it is insufficient for an employee to merebelieve the employersctions are illegal. See

Wheeler v. BL Dev. Corp4l5 F.3d 399, 403 (5th Cir. 2005) (rejecting argument that the

3 Mississippi state law is applied in an employment suit based on federal diversity jurisdi¢tieser v. Hobbs,
166 F.3d 736, 739 (5th Cir. 1999).



exception does not require a plaintiff to prove tthe alleged illegal act reported is actually
illegal, only that plaintiff had good faith belief of the same; stag that “Appellants’ attempt to
equate an employee's ‘good fagtiort in reporting illegal activity, which igorotected under the
common law exception, with a good faithelief that illegal activity is taking place is
misplaced.”). Instead, “the criminality ofé@hconduct must be demonstrated via ‘substantial
evidence or citation to bindingatutory and/or case law.Cleland v. Acad. Sports & Outdoors
2013 WL 5771256, at *4 (S.D. Miss. Oct. 24, 2013).
A. Defendants’ Actions Not Demonstrated to be lllegal

Plaintiff's largest — and, as evidence showsurmountable — hurdle in this case, is that
she is unable to demonstrate by substantial epalémat the Defendants’ conduct was criminal.
As discussed above, the CMS reqai that certain patients reqag therapy services have
standardized outcome measures, and that thessures be reported to CMS on a dysfunctional
scale. [60, Ex. G, MLN Matters Number MM8005]This mandate was a result of the Middle
Class Tax Relief Act of 2012’24 U.S.C. 83005(g) requirement begin collecting data on
patient functions during the course of theragyvices so that CMS could better understand
patient condition and outcomes. Id. The maodafunctional outcome reporting is more
colloquially known as “G-Codes,” and istae center of tis litigation.

Physical therapists such as the Plaintiff@rarged with selecting the focus of therapy for
a given patient, and report outcome measuréeatime of evaluation, at each interval, and at
discharge. When claims are submitted for payment, they must also include an anticipated goal
status, as well as current statois discharge status. G-Cadare required on claims to be
submitted for payment, though as evidence presented shows, G-Codes are non-peydble.

addition to G-Codes, there aretein “modifiers” which must béncluded in any claim, meant to



report on the severity or complexity of the ftinnal measure assignedt is the Defendants’
policy to have PT’s such as the Plaintiff, entee raw data regarding patient’s functionality
and also indicate the severity of their symptoRaw data is then pressed through a statistical
formula, ostensibly ensuring a correct G-Codeléntified with the corresponding data.

The crux of the Plaintiff's claim restsn the idea that Defendants are improperly
assigning G-Codes and modifiers — “instead of utilizing the data gathered by the examining
licensed therapist” — which afiedly represents Medicare frauddowever, in her deposition,
when presented with information regarding a patseplan of treatment, Plaintiff admitted that
the G-Codes were accurate, but that the modifi@s not one which she would have selected.
[60, Ex. C]. Plaintiff appears tiake issue with the computer-ggated percentages to what
the patient’s outcome would beftime future. However, Plaintiff isnable to point to any actual
instance where the computer-generated onécdiffered from the actual outcome.

Plaintiff's differing opinionon what a patient’'s predicteoutcome might be does not
indicate criminal behavior on the part ofettDefendants. “Claims are not ‘false’ when
reasonable persons can disagree regardinghethéhe service was properly billed to the
Government."United States of America v. Prabi42 F. Supp. 2d 1008, 1026 (D. Nev. 2006).
See also United States ex rel. Lamers v. City of GreenlB8yt.3d 1013, 1018 (7th Cir. 1999)
(holding that “errors based sifgpn faulty calculations or #iwed reasoning are not false” under
the False Claims Act and “imprecise statementdiféerences in interpretation growing out of a
disputed legal question are simijariot false” under the FCA).

Plaintiff is similarly unable to show that inaccurate information and/or reports were
presented to Medicare for impermissible payt&vithout actual knowledge of fraudulent or

inaccurate reports being madee Plaintiff's claim fails.See U.S. ex rel. Hendren v. Majo.,



2012 WL 405665, at *3 (N.D. Miss. be8, 2012) (holding that whereh&re is no allegation that

the defendants submitted bills for unperformed services or acted with the intent of getting a false
claim paid by the Government,” the plaintifisuspicion alone was not enough to establish a
valid FCA claim. The complaint did not comahe “who, what, when, where, and how” of the
alleged fraud occured.). Given that the Pléirias failed to come forward with any actual
Medicare claim for payment caihing an inaccurate G-Code,esbannot show that inaccurate

or false information was fraudulently presehfer payment. Similar to the situation Mayo,

this Court finds that Plaintiff fails to e$tissh the “who, what, when, where and how” of any
illegal activity.

Without being able to show amderlying illegal action, Platiff is unable to sustain a
claim based on th#cArn exceptions. On thipoint, the Court findghat the movants have
carried their burdens to show that no genuine isfuaaterial fact exists Although this Court is
charged with viewing the evidence in the lightanhtavorable to the Plaintiff as the non-moving
party, it cannot overlook the fattiat Plaintiff has failed to come forward with any competing
evidence, regarding these issues on which she Headsurden of proof at trial. The Plaintiff
relies almost entirely on blanket assertiorgarding the alleged criminality of the Defendants’
actions’ However, outside of her own beliefs aimderpretations of the Defendants’ actions,
Plaintiff is left, metaphorically speaking, emgianded. As stated above, a reading of her

deposition testimony shows that, at best, skabls to demonstrate differing opinions.

* The Court notes that certain statements and assertiormsneshin the Plaintiff's affidavits are cause for pause and
concern, as the Plaintiff appears to speak on matters for which she cannot show she has any personal knowledge.
Further, the affidavits appear to be wholly comprised of blanket assertions for which the Plaintff pranide

factual support.



B. Plaintiff Fails to Show that she Reported lllegal Activity

Plaintiff's failure to show a genuine isswas to the question of whether Defendants
committed illegal acts is, in itself, enough tdfedd her claims and grant summary judgment.
However, for the sake of thoroughness, the Court briefly addresses the other issues raised by the
Defendants.

In her deposition, Plaintiff conceded thaedgiid not know with whom she spoke in the
IT department. Although there is no concretalence of the call, thedtirt accepts Plaintiff's
version of events. However, even by the Rifiim own account of the@nversation, she did not
say to the unidentified employee that she believed Defendants were taking part in illegal
activities. Instead, she simpéxpressed confusion about howrdata was being processed to
produce reports. Taking Plaiffis own account of the conversatias true, she, at best, shows
that the IT employee was unhelpful in clearinghap confusion, and arguahiypolite. Further,
Plaintiff has no evidence that anyone in IT reported the conversation — good or bad — to anyone
else within the company.

Plaintiff also admitted thashe did not know whether regial manager Ms. Mills had
informed Ms. Andrews of the conversation beén Plaintiff and Ms. Mills. Again, however,
accepting Plaintiff's version of even Plaintiff does not appear to have expressed to Ms. Mills
that she believed the Defendants to be engagadyinllegal activity. Aswith the call to the IT
department, she instead appears to be expressirigsion as to how the system worked. Even
if there were evidence of MMlills reporting the conusation to Ms. Andrew (or anyone else),
the Plaintiff has failed to demonstrate thaythimg she said to Ms. Mills would have been
construed as her “reporting illdgactivity.” Recent case law out dliis districtsupports this

Court’s conclusion othis issue. ImBruno v. RIH Requisitions MS |, LL.630 F. Supp. 2d 819
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(N.D. Miss. 2008), the court found that an eoyge’s expression of disapproval of employer’s
actions (in that case, discarding grease intka)la whether or not those actions were actually
illegal — did not rise to the level of “refusing participate in an illegahct” as is required in to
apply theMcArn exception. Id. at 824>

In her pleadings, Plaintiff attempts to combat this conclusion by stating that, while she
did not say any conduct was illegiéhvould have been implied amterpreted as such. However,
Plaintiff’'s own blanket assumptn about how her words may or ynaot have beemterpreted
by another is insufficient for pposes of summary judgmeritittle, 37 F.3d at 1075.

C. Plaintiff Fails to Show Termination Based on Complaints

Lastly, the Court briefly addresses the arguirteat Plaintiff cannot establish that her
termination was based on her supposed complairggher the IT department or Ms. Mills. On
this point the Court agrees with the DefendantAs stated aboveyy the Plaintiff's own
admission, there is no evidence that either of thie taquestion were reported to the persons in
charge of making employment dsicins. What has been presehte the Court, however, is
evidence that Defendants had arguably legitenreasons for terminating employment.
According to the sworn declaration of Mé&ndrews, during Plaiiff's employment, Ms.

Andrews received several repods Plaintiff upsetting fellowco-workers and/or patients.In

® Although the court irBruno did ultimately find that the plaintiff hagresented sufficient evidence to create fact
issues regarding retaliatory action so as to defeat sunjatgsnent, analogous facts are pogsent in this case. In

Brung genuine issue of material fact s whether employee was terminated because of his opposition to his
superior's statement that he would not hire jobliegpt because he was fifty years old precluded summary
judgment in employee’ADEA retaliationsuit. No such additional discriminatory claim has been made here — the
Plaintiff rests solely oMcArn exception claims. On tHdcArn issue, théBruno court found that under Mississippi

law, employee's statement to his supervisor that grease from kitchen could not be discarded into river did not
constitute oppason to illegal act necessary support retaliatory dischargeagh, where employee did nothing
further to either prevent illegal dumping from taking placéoareport it to authorities afterwards. Accordingly, the
employee could not find relief undiicArn.

¢ Although any such statements regagdRiaintiff's attitude towards otherseaout of court statements, they do not
qualify as hearsay and are properly considered by the Court. They are not being offered fdr tig¢hteumatter
asserted (that Plaintiff may or may not have been impolite to co-workers and patients), but are offered to

11



her opinion, Plaintiff'sattitude towards others was stiam relationships between Therapy
Management and New Albany Rehab. [60, Ex. Jlhe evidence presented, even when
considered from the Plaintiff's position, does redd one to conclude that anyone in charge of
employment decisions knew ofdiitiff's complaints. Instead, @ence appears to suggest that
they had an alternative, appropriatetivation for terminating employment.

IV.  CONCLUSION

The Court seeks every opportunity to view éwidence in the light most favorable to the
Plaintiff, but it cannot avoid #hclear conclusion that Defendahes/e met their burden to show
an absence of genuine issue otenal fact, and that Plaintiff $iers from a lack of evidence on
a question on which she carrieg thurden of proof at trial. &htiff predicates this action upon
the McArn exceptions to employment-at-will standardst fails, on severalounts, to show how
the exception applies. Plaintiff fails to present the Court with any substantive evidence. Instead,
she relies on her own, unsubstantiated clainesyéry basis of knowledge for which the Court
has doubts. Case law concernthgs issue makes clear thdtArn exceptions to employment-
at-will standards are to be narrowly construdthis Court cannot find any reason, based off the
pleadings and evidence with which it has bees@nted, to deviate from that narrow scope.

For the reasons set forth in detail above, @ourt finds that Defedants have met their
burden to show that no genuimssue of material fact existand summary judgment in their
favor is therefore appropriatédccordingly, it is hereby,

ORDERED that the Motion for Summaryudgment is GRANTED and the case

DISMISSED.

demonstrate that Defendants had a legitimate;retatiatory, reasons for terminating employmewmderson v.
United States417 U.S. 211, 219, 94 S. Ct. 2253, 2260, 41 L. Ed. 2d 20 (1974) (holding that “outof-cou
statements constitute hearsay only when offered ireagilto prove the truth of the matter asserted.”).
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A separate judgment will bentered on this dategursuant to Fedal Rule of Civil
Procedure 58.

SO ORDERED this the"7day of January, 2016.

/sl MICHAEL P. MILLS
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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