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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION

RICO F. HARRIS PLAINTIFF
V. CivilAction No.: 3:14-cv-00218-MPM-SAA
TUNICA COUNTY, MISSISSIPPI

and CALVIN K. (“K.C.”") HAMP, SR.,
In his Individual Capacity DEFENDANTS

MEMORANDUM OPINION AND ORDER PARTIALLY
GRANTING MOTION TO DISMISS

This matter comes before the Court ofeddant Calvin K. Hanp, Sr.’s (“Sheriff
Hamp”) Motion to Dismisg“the Motion”) [51][54]. PlaintiffRico F. Harris (“Harris”) filed a
Response in Oppositiqfthe Response”) [63][64]. Thereafter, Sheriff Hamp fileeply to
Plaintiff's Responsé‘the Reply”) [68]. The Court hasonsidered the Motion, Response, and
Reply, as well as relevant case law andewce, and is now prepared to rule.

Harris asserts claims against Tunica CouMiigsissippi, (“Tunica County”) and Sheriff
Hamp, in his individual capacitpased upon events giving riseHarris’s termination from the
Tunica County Sheriff's Department (“TCSD”"Y.he Court previously considered Harris’s
claims against Tunica County in Memorandum Opinion and Order Denying Motion for
Summary Judgmefit5]. The Court now turn® Harris’s claims against Sheriff Hamp. In its
present posture, this case consists of the following claims by Harris against Sheriff Hamp: (1)
violation of free speech rights protected by thstFAmendment and (2) malicious interference
with employment under state law. Having constdethe arguments made by the parties and the

authorities cited therein, the Court finds ttteg Motion should beartially granted.
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l. BACKGROUND

In 2005, the plaintiff, Rico F. Harris, wdired as a patrolman by TCSD. In August
2013, after a series of promotions, Harris becanmaiiaof Investigations, the position he held
for the remainder of his employment with TCSD.

In 2011, Bernadette Logan (“Detective Logawas hired by TCSD as a patrol officer
and was thereafter assigned te tietective division. Harris contends Sheriff Hamp developed a
practice of providing Detectivieogan and other female employees preferential treatment.

On May 11, 2013, TCSD was alerted to suspisiactivity at an apartment occupied by
Rosemary Jones Brown. Harris and Detectiwgdn were both dispatched to the apartment
complex to investigate. The investigationaly revealed that Brown was deceased and had
apparently been murdered. Physical evideidbe scene connected Gloria Logan, Detective
Logan’s mother, to the crime. Thus, Gldagan became the primary suspect in the case.
Upon becoming aware of her mother’s potentiablvement, Detective Logan recused herself
from the case.

Thereafter, Harris voiced his concerrSioeriff Hamp, Commandeedric Davis, and
Chief Deputy Randy Stewart that TCSD shouldingéstigate the murder because there was a
clear conflict of interest, recommending thae8ti Hamp refer the casto the Mississippi
Bureau of Investigation (“MBI”).Harris contends Sheriff Hanipformed him that TCSD would
not recuse itself because he did not believe dicbof interest existed. In contrast, in his
deposition, Sheriff Hamp testifiethat he contacted MBI but wanformed that MBI did not
have anyone available to investig the case. However, Peter Clinton, the Lieutenant in charge

of the MBI Batesville District during May 2018tated in an affidavit that MBI was never



contacted concerning the case.vBigheless, TCSD did not recused Harris served as the lead
investigator on the case.

On the day of the murder, Harris called District Attorney’s office and spoke with
Assistant District Attorney Rosinwin Williams to explain the sigdion. The District Attorney’s
office later recused itself from the case oniApt, 2014, citing a conflict of interest due to its
close working relationship with TCSD. Howevelarris remained in contact with Williams
even after the District Attorney’s office recugesklf, voicing his frustration that TCSD would
not refer the case to MBI.

Although Harris continued to handle the cds®h he and Lieutenant William Mullen
(“Mullen™), who assisted with the investigation, believed Shétamp improperly hindered the
investigation. Harris claims that Sheriff idp prevented him from conducting necessary
interviews and did not allow him to visit tharoe scene before it was cleaned. Harris and
Mullen both testified that &y reported their concernb@ut Sheriff Hamp’s conduct to
Commander Davis on multiple occasions, hairesponsive action was taken. Commander
Davis, however, denied that HarrisMullen reported any concerns to him.

On or about April 14, 2014, Harris commaaied with a member of the Attorney
General’s office, which had taken over the case #fteDistrict Attorney’s office recused. On
April 15, 2014, Harris personally met with a represeévgarom the Attorney General’s office to
provide a briefing of the case and a copy ofdaise report. Later thday, Harris contacted
Tunica County Justice Court Judigeuise Linzy, who was schedud to preside over Gloria
Logan’s initial appearance in the murder casexiaress his concerns about the manner in which

the case had been handled. Judge Linzy thereaiteéacted TCSD to psrt Harris’s call and



was instructed to complete a weitt report. In her depositiornydige Linzy testified that she did
not call TCSD to file a complaint but simply desl to obtain more ddata about the situation.

Also on April 15, 2014, Harris received notitem Commander Davis that he was being
transferred to the patrol divisi due to his failure to timely prepare the Brown murder case for
presentation to the grand jury in February.rridacontends his failure to complete the case
preparation was due to Sheriff iHp’s interference with the investigation. On the following day,
April 16, 2014, Harris was placed on admirasive leave pending an internal affairs
investigation pertaining to ficonversation with Judge Linzy. On April 23, 2014, while on
administrative leave, Harris failed to honor &poena to appear court regarding another
matter. Thereafter, on April 25, 2014, Harris reed an Employment Dismissal, terminating
his employment with TCSD. The EmploymensBissal provided that Harris was terminated
for failure to timely prepare the murder casegdesentation to the grand jury, inappropriate
contact with Judge Linzy, and failure to appacourt to honor gaubpoena. Upon Harris’s
termination, Persundra Jones, a female, was @exito Harris’s position. Shortly thereafter,
Harris filed this suit against Tunica County and Sheriff Hamp.

. CONCLUSIONS OF LAW

Sheriff Hamp has raised qualified immunity a defense to Harris’s Section 1983 First
Amendment retaliation claim andtexinatively, argues that summaugigment is appropriate as
to that claim. Sheriff Hamp alsrgues that summary judgmenpi®per as to Harris’s state law
malicious interference with employment claim.
First Amendment retaliation claim:

The qualified immunity defense shields puldficials from liability for civil damages

“insofar as their conduct does natlate clearly established stabuy or constitutional rights of



which a reasonable person would have knowtdrlow v. Fitzgerald 457 U.S. 800, 818, 102
S.Ct. 2727, 73 L.Ed.2d 396 (1982). Thus, “[q]uadfimmunity gives government officials
breathing room to make reasonable but mestgkdgments about open legal questions.”
Ashcroft v. al-Kidgd563 U.S. 731, 743, 131 S.Ct. 2071, 179 L.Ed.2d 1149 (2011). The defense
is broad, “provid[ing] ampl@rotection to all but the plaly incompetent or those who
knowingly violate the law.”Malley v. Briggs475 U.S. 335, 341, 106 S.Ct. 1092, 89 L.Ed.2d
271 (1986).

“Once a defendant properly invokes the degesfsqualified immuniy, the plaintiff bears
the burden of proving that the defendamas entitled to the doctrine’s protectionHowell v.
Town of Bal] — F.3d —, 2016 WL 3595722, at *5 (5th Cir. 2016) (citMgghalik v. Hermann
422 F.3d 252, 258 (5th Cir. 2005))To avoid dismissal, a plairftimust plead specific facts,
which if true, would defeat qualified immunity Moward v. Tunica Cty., Miss2000 WL
33907689, at *3 (N.D. Miss. Aug. 8, 2000) (citidgcks v. Miss. State Emp. Servd F.3d 991,
994-97 (5th Cir. 1995)). A publidficial is entitled to qualifiel immunity unless the plaintiff
establishes that “(1) the defendant violateel plaintiff's constitutional rights and (2) the
defendant’s actions were objectiyeinreasonable in light of clegréstablished law at the time
of the violation.” Porter v. Epps659 F.3d 440, 445 (5th Cir. 2011) (citifRgeeman v. Gore
483 F.3d 404, 410-11 (5th Cir. 2007)).

In the present case, once Sheriff Hampeghithe qualified immunitgefense, the burden
then shifted to Harris to show (1) that Sheriffrfifaviolated his constitional rights and (2) that
Sheriff Hamp’s conduct was unreasble in light of clearlgstablished law. The Court
discussed in detail the potemt@olation of Harris’s First Arendment rights in its opinion

denying defendant Tunica Countyistion for summary judgmenilaking Harris’s allegations



as true, a constitutional violation may very welN@accurred. Nevertheless, the Court finds the
second prong of the qualified immunity analydispositive, as Sheriflamp’s conduct did not
violate law that was clearly established at the fime.

Under the second prong, “[a] defendant cartreosaid to haveiolated a clearly
established right unless the right@ntours were sufficiently definitdat any reasonable official
in the defendant’s shoes would have ustd that he was violating itPlumhoff v. Rickard
134 S.Ct. 2012, 2023, 188 L.Ed.2d 1056 (2014) (citisgcroft 563 U.S. at 741). “To be
clearly established, a right must be sufficientlyaclthat every reasonati#ficial would have
understood that what he is dgiviolates that right."Taylor v. Barkes135 S.Ct. 2042, 2044,

192 L.Ed.2d 78 (2015). It is no¢quired that there be a cafieectly on point, but “existing
precedent must have placed the statutory or constitutional question beyond dabatedft
563 U.S. at 741.

The Supreme Court recenttpnsidered the qualified immunity issue in the First
Amendment retaliation context irane v. Franks134 S.Ct. 2369, 189 L.Ed.2d 312 (2014).
There, Lane, the plaintiff, alleged that he was terminated from hasjalpublic employee at
Central Alabama Community College (“CACC”) besalof his testimony before a federal grand
jury detailing facts abouwtorruption at CACC.d. at 2375. Lane sued Franks, the CACC
president who made the termination decisitth.at 2376. Franks raised the qualified immunity
defense, arguing that an ployee’s right to provide subpoaed testimony about workplace
information was not clearly established at the tintk.at 2377. Although holding that Lane’s

speech was entitled to First Antbnent protection, the Supremewt sided with Franks on the

! Courts are “permitted to exercise their sodistretion in deciding which of the two prongs of
the qualified immunity analysshould be addressed first ighit of the circumstances in the
particular case at handPearson v. Callaharb55 U.S. 223, 236, 129 S.Ct. 808, 172 L.Ed.2d
565 (2009).



gualified immunity issue, recognizing that cases concerning the protection of a public
employee’s testimony before a grand jury had lmksmded at the time Franks terminated Lane.
Id. at 2382. In its discussion, the Supreme Cemphasized that the Eleventh Circuit, the
circuit in which the underlying events took péa had considered similar cases but did not
provide a clear resdiion to the issueld. Moreover, the Suprent@ourt rejected Lane’s
argument that precedent from twther circuits was sufficient fout Franks on notice that the
firing was unconstitutionalld. Ultimately, the Court held thaithough circuit court decisions
had been issued on the topic, Lane couldshotv that the issue was “beyond debadtk.”

The Fifth Circuit also recently adesed a factually similar caseHowell v. Town of
Ball, 2016 WL 3595722. Irlowell, a former police officer for the town of Ball, Thomas
Howell, gained information that Ball's mayand police chief were involved in a scheme to
fraudulently obtain diaster recovery funds from FEMAd. at *1. Howell relayed this
information to FBI Agent Robert Deatoid. Howell later agreed to participate in the FBI's
investigation into the matter by wearing a wirel aecretly recording hinversations with the
mayor and the Ball employees invetVin the fraudulent scheméd. The investigation
ultimately resulted in the mayor and four other Ball employees, including the police chief, being
indicted. Id. at *2. Because of his involvement in the investigation, Howell was harassed by the
new police chief, Daniel Caldwell, and the tparties engaged in aéated discussion.id.
Thereafter, upon Caldwell's recommendationl’B@&8oard of Aldermen conducted a hearing
regarding Howell's employment status, iafinresulted in Howell’s terminatiorid. Howell then
filed suit, alleging that Caldwedind the individual members ofetboard of aldermen violated

his First Amendment rights when they fired him for participating in an FBI investigdtion.



The Fifth Circuit held that #ndefendants were entitleddaalified immunity, providing
that “it was not clearly established whether [Hig] involvement in the FBI investigation was
protected under thigirst Amendment.”ld. at *5. In its opinionthe Fifth Circuit also
emphasized that up untibng which held that the First Amendment protects any
communication not made in furtherance of arplayee’s ordinary job dies, the controlling
case on this issue w&arcetti v. Ceballoswhich by its own admission, “did not articulate a
comprehensive framework for defining the scoparmtmployee’s duties in cases where there is
room for serious debateld. at *6 (citingGarcetti v. Ceballos547 U.S. 410, 424, 126 S.Ct.
1951, 164 L.Ed.2d 689 (2006)). In its discusstae,Fifth Circuit emphasized the lack of
precedent applyinGarcettito a case where a police offi@rgaged in outside communications
with another governmental agencyorder to aid in an investigationd.

Similarly, this Court finds that Sheriff Harigpconduct did not viola& clearly established
law. Harris was terminated in April 2014. The Supreme Court detigieel v. Franksn June
2014. Because Harris was terminated before.#imedecision,Garcetti a case where the
Supreme Court itself admitted that it had not provided a comprehensive framework for the
analysis in this area, was the most re&ugreme Court case on the issue at the tiname
further illustrates that the Supreme Court hatlat that time established clear precedent
concerning the extent of a public employga’'stection when communicating about workplace
activities. In additionHowell shows that the Fifth Circuit danot made clear the protection
afforded to an employee engaging in communicetiwith another governmental agency. These
decisions provide insight into thmsettled nature of the law inighrarea at the time of Harris’s

termination and tend to show thaétlaw was not clearly established.



Although later decisions from the Supremau@ and the Fifth Circuit have addressed
and more fully developed the issue, when rubnghe qualified immunity issue, this Court is
bound to consider the state of the law at the tifrthe alleged violatio—that is, when Sheriff
Hamp terminated Harris. As provided by the Supreme Coudne the relevant inquiry is
whether the defendant could reaably have believed, at the time he fired the plaintiff, that a
government employer could fire an employeeocount of the conduct in which the plaintiff
engaged. Here, the Court findat the relevant law didot preclude Sheriff Hamp from
believing he could legally fire Harris. Thus, the was not clearly estibhed at the time, and
Sheriff Hamp is entitledo qualified immunity.

Arguing in opposition, Harris asserts thatisitundisputed that the rights of public
employees to speak on matters of public concesrbban clearly established for over fifty (50)
years.” This argument is not well taken. Twpreme Court has explicitly cautioned courts
against defining clearly established I&at a high level of generality.City and Cty. of San
Francisco, Cal. v. Sheehah35 S.Ct. 1765, 1775-76, 191 L.Ed.2d 856 (20BE)sseau v.
Haugen 543 US. 194, 198, 125 S.Ct. 596, 160 L.Ed.2d 58 (2004) (“[T]his inquiry must be
undertaken in light of the spéici context of the case, not asroad general proposition?).

Relying on this extensive precedent, the Coejdcts Harris’s proposed definition of the
right at issue, as it falls directly withthe broad, generalized category against which the
Supreme Court has continuously cautioned. WtigeCourt agrees that a public employee’s
right to speak on matters of pubtioncern is well settled, Harigsproposed definition is much

too broad for the qualified immunity inquiryCertainly the Supreme Court would not have

2 See also HowelR016 WL 3595722, at *6 (finding insufficiethe plaintiff's definition of the
right at issue as simply “First Amendment” rightgprgan v. Swansqry55 F.3d 757, 760 (5th
Cir. 2014) (“A plaintiff does not overcomeetyualified immunity defense by alleging the
violation of a right that is only defed at a high level of generality.”).
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recently consideredane v. Franksa case with similar facts, ifetright at issue was as clear as
Harris suggests. The Court thnegects Harris’s generalizedfaation and finds that Sheriff
Hamp is entitled to qualified immunity &s the First Amendment retaliation clafm.
Malicious interference with employment claim:

Summary judgment is proper ‘e movant shows that thaseno genuine dispute as to
any material fact and the movant is datltto judgment as a matter of law.Ed= R. Qv. P.
56(a). A genuine dispute as to a material éxasts “if the evidence is such that a reasonable
jury could return a verdidor the nonmoving party.’/Anderson v. Liberty Lobby, Inet77 U.S.
242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). Astimemary judgment stage, “[d]oubts are
to be resolved in favor of the nonmoving partyd any reasonable inferences are to be drawn in
favor of that party.”Evans v. City of Houstor246 F.3d 344, 348 (5th Cir. 2001). “If the
moving party meets the initial burden of showingréhis no genuine issoé material fact, the
burden shifts to the nonmoving party to produde@wce or designate specific facts showing the
existence of a genuine issue for triaAllen v. Rapides Parish Sch. Bd04 F.3d 619, 621 (5th
Cir. 2000) (citingTaylor v. Principal Fin. Group, In¢93 F.3d 115, 161 (5th Cir. 1996)).
However, the nonmoving party cannot defeat summary judgment by providing “conclusory
allegations, unsubstantiated assertionspmly a scintilla of evidence.’ "Turner v. Baylor
Richardson Med. Ctr476 F.3d 337, 343 (5th Cir. 2007) (citibigtle v. Liquid Air Corp, 37
F.3d 1069, 1075 (5th Cir. 1994)). If a reasonable ganyld not return a verdict in favor of the

nonmoving party, summary judgment is propket. (citing Anderson447 U.S. at 248).

% Because it finds that Sherlffamp is entitled to qualified imuamity as to the First Amendment
retaliation claim, the Court need not consi8&eriff Hamp’s alterntavze motion for summary
judgment regarding that claim.
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Under Mississippi law, a claifor malicious interference witamployment is treated the
same as a claim for tortious interference with contr@etest-White v. Checker Leasing, Inc.
2016 WL 595407,at *5 (N.D. Miss. Feb. 11, 2016) (citikgberson v. Winston Cty., Mis2002
WL 449667 (N.D. Miss. Mar. 4, 2002)). Tortiouderference with contract is defined as
“malicious or intentional interferenaeith a valid and enforceable contrdst a third party
which causes one contracting party twobe able to perform and the failure to perform results in
a monetary loss for the other contracting pai@ourtney v. Glenn782 So.2d 162, 164-65
(Miss. Ct. App. 2000) (citing¢enac v. Murry609 So.2d 1257, 1268 (B8. 1992)) (emphasis
added)! In order to establish a tortious interferemdth contract claimthe plaintiff must show:
(1) that the acts were intentidraand willful; (2) that they werealculated to cause damage to the
plaintiff in his lawful businss; (3) that they were donetkvthe unlawful purpose of causing
damage and loss, without right or justifiable @a@shich constitutes malice); and (4) that actual
damage and loss resultelrotective Serv. Life Ins. Co. v. Cantdd5 So.2d 215, 217 (Miss.
1983).

While Mississippi law recognizes maliciourgerference with employment claims, “a
person occupying a position of responsibility on liebleanother is priviéged, within the scope
of that responsibility and absent bad fafthinterfere with the principal’s contractual
relationship with a third person Guest-White2016 WL 595407, at *5 (citinjlorrison v. Miss.
Enter. for Tech., In¢.798 So.2d 567, 574 (Miss. Ct. App. 2001)). More specifically, a

supervisor is privileged to interfere wiim employee’s employment contract unless the

* In this context, malice is “the intentional dgiof a harmful act withoytstification or excuse,
or stated differently, the willful violation of a known rightCena¢ 609 So.2d at 1268 (citing
Mid-Continent Tel. Corp. Home Tel. €819 F. Supp. 1176, 1199-1200 (N.D. Miss. 1970)).

11



supervisor’s actions are taken in bad fakkigginton v. Washington Cty., Mis2013 WL
3157565, at *9 (N.D. Misslune 20, 2013) (citin§lorrison, 798 So.2d at 574).

Here, Sheriff Hamp occupied a position adpensibility as tdHarris’s employment.
Thus, Sheriff Hamp’s actions were privileged®@ag as they were takemthin the scope of his
responsibility and without bad fait It is not seriously disputeétiat Sheriff Hamp was acting
within the scope of his employmieresponsibilities when he mattee termination decision; thus,
the crucial inquiry is whether Sheriff Hamp actedbad faith. “[B]ad faith raises an issue of
motive.” Guest-White2016 WL 595407, at *6. Dect evidence of bad faith is not necessary;
rather, a finding of bad faith cdoe inferred from other evidencé&d. “The conclusion, though,
must be that the actor was mabigs or recklessly disregarded tinghts of the person injured.”
Id. (citing Stephen v. Winston Cty., Mis8008 WL 4813829, at *8-9 (N.D. Miss. Nov. 4,
2008)).

The Court finds that Harris has provided sufficient evidence to survive summary
judgment as to this claim. Although Harris has provided direct evidere of bad faith, Harris
has provided testimony that Sheriff Hamp inteztewith the Brown muret investigation then
subjected Harris to discipline for failure to comtpléhe investigation. Meover, Harris has also
provided evidence of the close time period lestw his conversations with the District
Attorney’s office and Attorney General’s offic&hich portrayed Sheriff Hamp in a negative
light, and his termination. This circumstang&idence, considered as a whole, creates a
guestion of fact as to whether Sheriff Hampégidion to terminate Harrisas made in bad faith.

At the summary judgment stage, this Caurtle is simply to determine whether a

dispute as to a material fact exists—not resalrch a dispute. Therefore, because Harris has
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provided sufficient evidence to create a genuiseute as to whether Sheriff Hamp acted in bad
faith, summary judgment is not proper as torttadicious interference ith employment claim.
[l.  CONCLUSION

Upon review of the submissions of the petand the authorities cited therein, and for
the reasons set forth above, the Court fihds$ Harris’s First Amesiment retaliation claim
against Sheriff Hamp should be dismissed Bag®on qualified immunity. Regarding Harris’s
malicious interference with employment claimg @ourt finds that genuinssues of material
fact remain in dispute, precluding summargggment. According), it is hereby, ORDERED
that Sheriff Hamp’dVotion to Dismis$54] is GRANTED IN PART.

SO ORDERED this the 39day of August, 2016.

/sl MICHAEL P. MILLS
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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