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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION

LATIDTUS JONES PETITIONER
V. No. 3:15CV8-MPM-JMV
NORRIS HOGAN, ETAL. RESPONDENTS

MEMORANDUM OPINION

This matter comes before the court ongteesepetition of La TidtusJones for a writ of
habeas corpuander 28 U.S.C. § 2254. The Statereaponded to the petition, and Mr. Jones has
replied, and the matter is ripe fesolution. For the reass set forth below, éhinstant petition for a
writ of habeas corpusiill be denied.

Habeas Corpus Relief Under 28 U.S.C. § 2254

The writ ofhabeas corpusa challenge to the legal authority under which a person may
be detained, is ancient. Duker, The Englislgi@s of the Writ of Habeas Corpus: A Peculiar
Path to Fame, 53 N.Y.U.L.Rev. 983 (1978); Glasistorical Aspects oHabeas Corpus, 9 St.
John’s L.Rev. 55 (1934). Itis “perhaps the most important writ known to the constitutional law
of England,”Secretary of State for Home Affairs v. O'BriégnC. 603, 609 (1923), and it is
equally significant in the United States. Artitl& 9, of the Constitution ensures that the right
of the writ ofhabeas corpushall not be suspended, except mha the case of rebellion or
invasion, public safety may require tabeas Corpus20 Fed. Prac. & Proc. Deskbook § 56.

Its use by the federal cousgs authorized in Section14 thie Judiciary Act of 1789Habeas

1 Mr. Jones’ name has a different spellinghie Mississippi Departent of Corrections
(Latidius), two different sgllings in the Mississippi Supreme Court (Latitus or Latidius), the instant
case (Latitus), and his prewus petition for a writ dfiabeas corpus case No. 4:14-cv-83-DMB-
JMV (Latidtus). In various documtsnhe has provided the court, s also spelled his name La
Tidtus, the spelling the oot will use in the istant memorandum opinion.
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corpusprinciples developed over time in bothdglish and American common law have since
been codified:
The statutory provisions drabeas corpuappear as sectiof241 to 2255 of the
1948 Judicial Code. The recodificatiortiut year set out iportant procedural
limitations and additional predural changes were added 966. The scope of the
writ, insofar as the statutory languageasicerned, remained essentially the same,
however, until 1996, when Corggs enacted the Antiterign and Effective Death
Penalty Act, placing severestrictions on the issuance of the writ for state prisoners
and setting out special, ndabeas corpuprocedures for capital cases. The changes

made by the 1996 legislatiaine the end product of ckdes of debate abdwbeas
corpus

Id. Under 28 U.S.C. § 2254, a federaurt may issue the writ wherparson is held imiolation of
thefederalConstitution or laws, permitiina federal court to order thdescharge of any person held
by astatein violation of the spreme law of the land-rank v. Mangum237 U.S. 309, 311, 35 S. Ct.
582, 588, 59 L. Ed. 969 (1915).
Procedural Posture

La Tidtus Joneis in the custody of the Mississippepartment of Corrections and is
currently housed at the Eastddissippi Correctional Institutidn Meridian, Mississippi. On
July 19, 2011, Jones was convicted in the CirCourt of Tunica CountyMississippi, of one
count of uttering a forgerySeeState Court Record (hereinaft'SCR” for Case No. 2011-KA-
01468-COA), Vol. 1, p. 122. On August 23, 2011was sentenced as a habitual offender under
Miss. Code Ann. § 99-19-81 to serve ten yeathéncustody of the Mississippi Department of

Corrections. SCR, Vol. 1, p. 141-143.

2 0On September 28, 2010, Jones wanvicted of oneauint of robberyn the Ciraiit Court of

Washington County, Mississippi. @rctober 6, 2010, he was senteht®serve fifteen years in the

custody of the MDOCJones v. Statd04 So.3d 851 (Mss Ct. App. 2012)h’g deniedNov. 27,

2012 (Case No. 2010-KA-01845-COA)ones filed a previous feee petition for a writ ohabeas

corpuschallenging that awiction. The petition was dismissetth prejudice on February 13, 2015;

the court found it was untimefifed under 28 U.S.C. § 2244(d)(2Fase No. 4:14CV83-DMB-JMV.
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Jones filed an appeal of his convictiordaentence with the Missippi Supreme Court.
On appeal, he raised the followi ground for relief, through counsel:

Issue 1. Whether the indictment handed dowrsviatally defective where it charged

the appellant with uttering a forgery, ahé check described in the indictment was a
different check altogether thémat which was attdhed, requiring di#rent elements of
proof.

Issue 2. Whether, after a pretrial hearing ttve matter, the trial court committed plain
error by forcing the apflant to be shackled when tpeospective juns entered the
courtroom, during voir diregnd throughout the entijary selecton process.

Issue 3. Whether the trial coudrred in failing to suppss audio recording evidence
of an interrogation over the objectianfshe defense that the appellaMisanda
rights had been violated.

Issue 4. Whether the trial court exd when it failed to suasin the appellants motion to
set aside the jury’s véict (JNOV) as legallynsufficient, or, inthe alternative, for
failing to grant the motion for a new trial é® jury’s verdict was contrary to the
overwhelming weight of the evidence.

On April 23, 2013, the Mississippi Court of Appeaffirmed the judgment of the circuit court.
Jones v. Statd,30 So0.3d 519 (Miss. Ct. App. 2018h’g denied Sept. 17, 2013;ert. denied,
Jan. 23, 2014 (No. 2011-KA-01468-COA).

Jones filed an Application to Proceedtive Trial Court with a Motion for Post-
Conviction Relief in the Mississippi Supremeuioon June 27, 2014. In the application he
raised the following issugso se

Issue 1. Whether Jones has been subjected/itolation of due proess of law and the
equal protection clause violation of the % and 14' amendments to the United States
Constitution and whether tleewas prosecutorial miscondattJones trial denying
Jones a fair trial under thgual protection clausgf the United States and the state of
Mississippi laws?

Issue 2. Whether the trial court committed “plagnror” when it pased sentence upon
applicant Jones without having subject migttesdiction over Mss. Code Ann. § 99-
19-81 and whethergpardy attached?

Issue 3. Whether the trial court committed “plagnror” in ruling admissible for trial
Jones’s alleged confeen of December® 2009, since applicatestified at the

-3-



suppression hearing thaetmvestigating officer “Mibael Nichols” had made
“promises and threats” and that the stateenput on any officers to rebut Jones’s
allegations?

Issue 4. Whether the trial coudrred by failing to revievand listingto the entire
taped interrogation and Iigiling to suppress éhstatement there from?

Issue 5. Whether Petitioner Jongsentitled to a new trial where a “juror” failed or
refused to disclose that “he” was “acqufawmith state’s key witnesses the alleged
victim “Linda Tutor” of Money Tree Inc.

Issue 6. Whether Jones UniteStates ConstitutionafGAmendment right to be

confronted with the witnesses againsh fiom the “First Security Bank” of

Batesville, Mississippi?

Issue 7. Whether the trial court committed “plagnror” in allowinginto evidence at

trial of another separate ajled offense by Jones and ifebether such other (check)

evidence was of another separate offence denying Jones dus pracésr trial?

Issue 8. Whether the Petitioner Jones beenettrifective assistance of attorney of

trial and on appeal as thav afford him under the®BAmendment of the United States

Constitution and the State of 88issippi Constitution (1890)?

On October 2, 2014, the Mississifghipreme Court denied the motiohhe court found
that the claims of prosecutorialisconduct and plain error in senting were without merit.
The court also found that Jones’ claim of eirothe admission of his police statement was
barred byres judicata As to Jones’ claims of juror sgonduct, confrontation clause violation,
and plain error in admission of evidence, the thald that Jones waspable of raising these
issues at trial or on direct appeal, and theyeviiarred because he failed to do so. Miss Code
Ann. 8 99-39-21(1). The court alkeld that Jones’ claims ofeffective assistance of counsel
did not meet the requirements&irickland v. Washingto@66 U.S. 668 (1984).

Mr. Jones’ grounds for relief can be foundhe instant petition for a writ dfabeas

corpus memorandum, and amendments, which thetdwsg taken verbatim from ECF Docs. 1,

3, 13, 14, 15). Mr. Jones raises the following grounds for reliefse in ECF Doc. 1:



Ground One. Whether the indictment handedadowas fatally defective where it
charged Jones with uttering a forgery.

Ground Two. Whether, after a pretrial h&ay on the mattethe trial court
committed plain error by forcing Jones to be shackled in front of jury.

Ground Three. Whether the trial court erredfailing to suppresaudio recording
evidence on an intergation over ojection.

Ground Four. Whether the trial court erred whiefailed to sustain Jones motion to
set aside the julyverdict (JNOV).

Jones raises the follamg grounds for reliefpro se in ECF Doc. 3:

Ground Five. Whether Petitioner Latitus Jones @shéeffective assishce of counsel
on direct appeal?

Ground Six. Whether the trial court committechpi error in allowing the state in
trial to introduce evidenagf another separate offenby the Appelint Jones and
whether such evidence wereapfother separate offense?

Ground Seven. Whether the State’s prosectathheld solemn declaration or
affirmations made for the purpose ofedtishing or provingome facts “real’s
trucking inc. check was return for not atddocate account” denying petitioner the
right to be confronted witthe witnesses against him?

Ground Eight. Whether there was prosecutorial misconduct committed at trial, and
whether such presutorial misconducts dexd petitioner Latitudones due process / a
fair trial.

Ground Nine. Whether the court erred in ruliagimissible for triethe petitioner’s
alleged confession d2-04-10, since the tioner testified athe hearing that the
investigating office “MichaeNichols” had made threats@&promises and the states
prosecutor never putelofficer on to rbut the allegations?

Ground Ten. Whether the trial court committed plain error when it passed sentence
on petitioner Latita Jones without having subject reafurisdiction over M.C.A. §
99-19-81 and whethergpardy had attached?

Ground Eleven. That this court isequired pursuant tdaines v. Kerner404 US 519
(1972) to liberallyconstrue petitiones’herein asserted grounds for relief.

Ground Twelve. That Petitioner Latitis Jones is actual incence of uttering forgery
and that a fundamental miscage of justice did accured.

Ground Thirteen. That petitioner Jones &ntitled to the reliethe conviction and the
sentence.
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Ground Fourteen. That the responsibility and apptment of counsedf record was
directed by Mississippi Supreme Court3eorge T. Holmes an attorney of the
Mississippi Bar, and withowin record after ggointment by thisaurt ever relieving
him “attorney George T Holmes,” of thegdpointment and hishgtal responsibility.
His abandonment at petitianeral argument beforeahMississippi Supreme cannot
be excused or leggljustified by law.

Ground Fifteen. That there are certain limited eptiens to the rul¢hat proof of a
crime distinct from that algged in an indictmernis not admissible against an accused.

Ground Sixteen. That the state never had G&ssofing check, 1ad no proof were
ever given that Goss ronfj check was a forgery and suslidence was prejudicial.

Ground Seventeen.That as a rule, if an out oburt statement is testimonial in
nature, then under tleenfrontation clause it may nbé introduced against the
accused at trial unless the witness who nteatatement is unavailable and the
accused has had a prior opportunity to confttwait witness. The state failed to make
ready witnesses from tiferst Security Bank.

Ground Eighteen. That there no legal justifittan for the prosecutor’s misconduct
withholding favorableevidence in order to obtain an wrongfohviction against the
petitioner.

Ground Nineteen. That the state did not secure finesence of all #hofficer present
during the petitionequestioning to the leiged confession of 424-09 in violation of
Agee v. Statd,85 So.2d 671 (Miss. 1996).

Ground Twenty. That accord to Miss. Cons. A% 14 “no person shall be deprived
of life or liberty excet by due process.”

Ground Twenty-One. That the habitual tdnder statue as appli®erein violated the
prohibitions of Miss. Cons. AB § 22 “no persons life olderty shall be twice placed
in jeopardy for the same offense.”

Ground Twenty-Two. That without notice a defendazannot be tried and convicted
as an habitual offender ... atéht due process requires the state toggditioner a
Rule 7.09 hearing.

Ground Twenty-Three. That a finding oplain error is ne@sary when a party’s
fundamental rights are affect as the prejudicial erransis changed the outcome of
petitioner trial andt’s clear and obvious from the record.

Ground Twenty-Four. That due to inartful draftings an exercise of caution and
discretion the court is ntad disregard Jones claifoore v. Ruth556 So.2d 1059,
1060 (Miss. 1996).



Jones raises the folldmg grounds for reliefpro sg in ECF Doc. 1%

Ground [Twenty-Five]. Whether Jones was denied a fair trial when the state use
false testimony of Lina Tutor about “it beig a Saturday and heot being able to
verify a check™?

Ground [Twenty-Six]. Whether Jones desenfexbeas corpuselief after being
denied a fair trial because ovigthe juror’s failed to discke that he was acquaint with
state’s key withess Ms. Tutor. Ground [TwyeSeven]. Whether the trial court erred
in allowing the state introduce into evidermdée@nother “check” tat were erroneously
attached to the indictment, whether saglience were ainother offense.

Ground [Twenty-Seven]. Whether the trial court exd in allowing the state ot
introduce into evidence of another “chedkét were erroneously attached to the
indictment, whether such evidenwere of another offense.

Ground [Twenty-Eight]. The Petitioner makes a std#ial enough siwing in his
attach, that indeed the indictment iistbase were not gperly returned, by the
complete absense of any prdadt the grand jury evéaving the “reals trucking inc”
check as this is requiraa order for aourt to try andmpose punishment.

Ground [Twenty-Nine]. The assistant district attey committed court misconduct.
... Knew the testimony of its witiss “Linda Tutor was false...”

Ground [Thirty]. Jones specificallyubmits that respondentseanolding him in their
custody on illegal seaehce due to the stabeing allowed to amend their indictment
after Jones conviction und®©99-19-83 and whethe evidence didot show he was
him to be an habitual offender.

Jones raises the follamg grounds for reliefpro se in ECF Doc. 15:

Ground [Thirty-One]. The evidence presta was insufficienio convict petitioner
of uttering forgery.

Ground [Thirty-Two]. Petitioner was gjudiced by a discove violation and the
improper admission of charactvidence and hearsay.

Ground [Thirty-Three]. The Circuit Court impropsradmitted the “Goss Roofing
Company” check over tigoner objections.

Ground [Thirty-Four]. The Circuit Court improperlglenied petitionehis right to
confront his accuser from the “First Security Bank” violating Jonésr&ndment
right.

3 Mr. Jones labels these Grounds 8, 9, 10, 11ai@,13 in ECF, Doc. 14. For the sake
of clarity the court has relabeled the claimthwmumbers consecutive to the previous grounds set
forth in this memorandum opinion.
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The Mississippi Supreme Court found that nonthefissues raised in the instant petition
has merit. The claims raised in Grounds @meugh Four, Nine, and Thirty-One were raised
and rejected on direct appeal. The remaining clamre raised and rejected in the Jones’ state
application for post-conviaiin collateral relief.

The Doctrines of Procedural Déult and Procedural Bar:
Grounds Six, Seven (as it relates to theonfrontation clause),Fifteen, Sixteen,
Seventeen, Twenty-Three, Twenty4i8, Twenty-Seven, Thirty-Two,
Thirty-Three, and Thirty-Four

Mr. Jones’ claims in Ground&ix, Seven (as it relates to ttanfrontation clause), Fifteen,
Sixteen, Seventeen, Twenty-Three, Twenty-Six, Tyw&even, Thirty-Two, Thirty-Three, and Thirty-
Four, are precluded from review thys court under the dosme of procedural bar. If an inmate
seekinghabeas corpusgelief fails to exhaust an issuestate court — and nmore avenues exist
to do so — under the doctrinebcedural defaulthat issue cannot biaised in a federdlabeas
corpusproceeding.Sones v. Harget61 F.3d 410, 416 {5Cir. 1995).

Similarly, federal courts may not revievhabeas corpuslaim “if the last state court to
consider that claim expressly i on a state ground for denialrefief that is both independent
of the merits of the federal claim andashequate basis for the court’s decisioR8berts v.

Thaler, 681 F.3d 597, 604 {5Cir.2012). Thus, a federal court may not considealzeas

corpusclaim when, “ (1) a state court [has] deelinto address [those] claims because the

prisoner [has] failed to meet a state procedwggilirement, and (2) the state judgment rests on

independent and adequatatstprocedural groundsMaples v. Thomas— U.S. , 132
S.Ct. 912, 922, 181 L.Ed.2d 807 (2012) (alteratiarmiginal) (intenal quotation marks
omitted). This doctrine isnown agprocedural bar To determine the adequacy of the state

procedural bar, this court must examine whethe state’s highesbart “has strictly or
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regularly applied it."tokes v. Andersori23 F.3d 858, 860 {5Cir. 1997) ¢iting Lott v. Hargett
80 F.3d 161, 165 {5Cir. 1996)). The petitioner, howevébears the burden of showing that the
state did not strictly or regulsrfollow a procedural bar arod the time of his appeal” — and
“must demonstrate that the state has failed to applyprocedural bar rute claims identical or
similar to those raised by the petitioner himself’

Cause and Prejudice — and Fundameat Miscarriage of Justice —
As Ways to Overcome Procedual Default or Procedural Bar

Whether a petitioner’s aims are procedurally defaultedmocedurally barred, the way he
may overcome these barriers isshene. First he can overcome girocedural default or bar by
showing cause for it — and actpagjudice from its applicationlfo show cause, a petitioner must
prove that an exteahimpediment (one thabald not be attributed tori) existed to prevent him
from raising and discussirige claims as grounds fialief in state courtSee United States v. Floyes
981 F.2d 231 (5Cir. 1993). To establighrejudice, a petitiommranust show thahut for the alleged
error, the outcome difie proceeding would haween differentPickney v. Cain337 F.3d 542 {&

Cir. 2003). Even ia petitioner fails to establish causelie default and prejudice from its
application, he magtill overcome a procedurdéfault or bar by showingahapplication of the bar
would result in a fundamentaliscarriage of justice. To showattsuch a miscarriagof justice would
occur, a petitioner must proveath“as a factual matter, tha¢ did not commit the crime of
conviction.” Fairman v.Anderson188 F.3d 635, 644 {5Cir. 1999) (citingWard v. Cain53 F.3d
106, 108 (8 Cir. 1995)). Further, he retisupport his allegians with new, refible evidence — that
was not presented at triaand must show that it was “more likéhan not thaho reasonable juror
would have convicted him iight of the nev evidence.”Fairman, 188 F.3d at 644 (citations

omitted).



Mr. Jones raised claims regagljuror misconduct, confrontatiaclause violations, and plain
error in the admission of evidence in his mofarpost-conviction collatet relief before the
Mississippi Supreme Court, which héltdit the issues were capabldeing raised atitl or on direct
appeal and, therefore, wgyocedurally barred under Miss Cadlen. 8 99-39-21(1)which provides:

Failure by a prisoner to raiséjections, defenses, claingsiestions, iSsues or errors

either in fact or law which were capabledetermination at triaand/or on direct

appeal, regardless whether such are based on thvedand the Constitution of the

state of Mississippi or of éhUnited States, shall constéwa waiver thereof and shall

be procedurally beed, but the courhay upon a showing @fuse and actual
prejudice grant reliffom the waiver.

Miss. Code Ann. § 99-39-21(1).
Section 99-39-21(1) is an inukendent state pcedural barStokes v. Andersph23 F.3d 858,
860 (3" Cir. 1997). As Mr. Jones has not showat the Mississippi Sueme Court has been
“inconsistent and irregufain applying 8 99-39-2(1), the rule is alsadequate, and he may not
proceed with theseaims under the federahbeas corpudoctrine of procedural bar.
Grounds Reviewed on the Merits in State Court
The Mississippi Supreme Court already considered the remairogdyg in the petition
on the merits and decided those issues againpetit®ner; hence, these claims are barred from
habeas corpuseview by the Antiterrorism and Effective Death Penalty Act, 28 U.S.C. §
2254(d), unless they meet one of its two exceptions:
(d) An application for a writ ofiabeas corpusn behalf of a person in
custody pursuant to the judgmentaobtate court shall not be granted
with respect to any claim that wadjudicated on the merits in State
courtproceedingsinlessthe adjudication of the claim—
(1) resulted in a decision thats contraryd, or involved an
unreasonable application of, clgagstablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in
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the State court proceeding.
Id. (emphasis added). The first exception, sutbse¢d)(1), applies tguestions of lawMorris
v. Cain 186 F.3d 581 (5Cir. 2000). The second excepij subsection (d)(2), applies to
questions of factLockhart v. Johnsqrl04 F.3d 54, 57 [5Cir. 1997). Since the petitioner’s
claims challenge both the application of law arelfthding of fact, this aurt must consider the
exceptions in both subsections.

Under subsection (d)(1),petitioner’s claim merithabeas corpuseview if its prior
adjudication “resulted in a decision that veasitrary tq or involved arunreasonable
applicationof, clearly established Federal lawld. (emphasis added). A state court’s decision
is contrary tofederal law if it arrives at a conclasi opposite to that reached by the United
States Supreme Court on a question of law, ibidécides a case differently from the Supreme
Court on a set of “materialiydistinguishable facts. Williams v. Tayloy 529 U.S. 362, 120
S.Ct. 1495, 1523 (2000). A stateucis decision involves annreasonable application of
federal law if it identifies the correct governipgnciple but unreasonab(yot just incorrectly)
applies that principle to facts tife prisoner’s case; this application of law to facts must be
objectivelyunreasonableld. at 1521. As discussed below, fhetitioner has not shown that the
Mississippi Supreme Court unreasoryadpplied the law to the factsy that the court’s decision
contradicted federal law. Accordingly, theception in subsection (d){tloes not apply to the
remaining grounds of &hinstant petition.

Nevertheless, under § 2254(d)(2) these groumas still merit reviewf those facts to
which the supreme court applied the law wereiaieined unreasonably in light of the evidence
presented. Because the Mississippi Supreme @oprésumed to have determined the facts
reasonably, it is the petitioner’s burden to protleerwise, and he must do so with clear and
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convincing evidenceMiller v. Johnson200 F.3d 274, 281 {5Cir. 2000); 28 U.S.C. §
2254(e)(1). As discussed below, the petitionerfaidesd to meet this burde as such, he cannot
use subsection (d)(2) toawve these claims beyond § 2254(d), which bars fiabeas corpus
review issues alreadjecided on the merits.

Facts of Mr. Jones’ State Convictions

In August 2010, Jones was indicted uttering forgery of a @ck. SCR, Vol. 1, p. 7-8. The
charge stems from an incident on or aboutr8a October 17, 2009. Thedictment stated the
incident occurred on @bout October 15, 2009, wh was a Thursday, btite Money Tree employee
who waited on Jones testified theidrent took plae on a Saturddy.SCR, Vol. 2, p. 128. On that
day, shortly before closing timéones entered the Money Treehack cashing busass in Tunica,
Mississippi, and preseed a check for $950.09 émployee Linda Tutor to be cashéd. The check
was drawn from the account of “Redrucking, Inc.,” in Gunnien, Mississippi, ad dated October
12, 2009, for “contract labor.” SCR, Vol. 2, p013The account was at \biiforest Bank, and the
check was signed by “Joe PealSihce it was Saturday, Tutor cdulot verify the check with the
bank’s automated telephone numbeit, she cashed itifdones anyway. Savelays later, Tutor
learned the check dibt clear the bankSCR, Vol. 2, p. 133.

Jones then made a secondtimiphe same Money Tree ddtshment on or about Saturday,
October 24, 2009, again at clogitime, attempting toash another check for $950.87, drawn from
“Goss Roofing, Inc.,” in Greerlle, Mississippi, dated Octob2®, 2009, and signed by “Tom Best.”
Tutor did not cash the check; ieatl, she contacted law enforcensmt made casuabnversation

with Jones until the polkecarrived. SCR, Vol. 2, p. 136. wanforcement officers asked Jones to

4 The indictment was amended to charge bhes as a habitual offder and to correct the
last name of the Money Tree employee (frorayfdr” to “Tutor”). SCR, Vol. 2, p. 2-6.
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come to the police station for anterview, and Jorsecomplied. SCR, Vo. 2, p. 97. After the
interview, he was released.

Over a month later, a warrantsvasued for Jones’ arrestdonnection with uttering a forgery
and the robbery of a Kregstore. SCR, \ol. 3, p. 185. Oecember 4, 2009, Jones was interviewed
a second time by law enforcement. SU&, 2, p. 51, 57, 64, 67, 99-100, 119-120.

In August 2010, Jones was indicted for one tobinttering forgeryn Tunica County. The
text of the indictment related the first check from Real’s Trlkmg; however, a copy of the second
check from Goss Roofing was @neously attached tbe indictment.SCR, Vol. 1, p. 7-8

Before trial, the court held hearing on Mr. Jong¥'o seclaim of aMirandaviolation. SCR,
\ol. 2, p. 49-76. Thallegation involved statements taken by Officer Mitihaehols, chief
investigator for the Tunica Police Departmentpwbnducted the wvinterviews with Jones in
October and December of 2009. Officer Nichols domtes were examinedycatwo waiver-of-rights
forms (one for each interviewjere introduced into evidenc&he trial court found that ndiranda
violation had occurredld.

Jones’ two-day trial began in J#911. SCR, Vol. 2, p. 1. Hgppeared at écourthouse in
his yellow MDOC prison jumpsuityearing a waist shackle and iegns. SCR, \Vol. 2, p. 15. The
prosecution raised a concetoout the jury’s seeingdes restrained; as sutie court held a hearing
on the matter in chambers. SCR, Vol. 2, p.Affer testimony from MDO®fficers about whether
Jones should remain restrad, the judge decidedahJones should not walk before the jury with
restraints on, but would alady be seated at the defense table wienentered. However, after voir
dire, the judge noted it was apparthe jury had seejones in restraint$SCR, \ol. 2, p. 47.

Therefore, prior to the State’s opening statenteninstructed the jury that the fact Jones was
already in the custody tfie MDOC had no beariran his guilt or innocender the current charge.
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SCR,\Wol. 2, p. 77, 82. Then, dugithe State’s opening statent, the jury had to be excused when
the court reporter had technicificulties. SCR, Vol. 2, p86. Upon their rirn, the judge
announced that Jones’ restraimisl been removed, and again irdd the jury to disregard the
restraints as evidence of guilt or innocence. SBR2, p. 87. On the sewd day of trial, Jones was
not shackled and woravilian clothes. ER, \Vol. 2, p. 115.

At trial the State called four wesses. Officer Nidis testified that Mney Tree notified him
when no record of the account the first cashed check was fali Nichols called the Woodforest
Bank and discovered the acmt number listed on tleheck never existed. &her, he could get no
answer when he called the phone banlisted on the chedlr “Real’s Trucking: In addition, a
computer search for the Gunnison companyessdyielded nothingnd satellite photographs
showed the area to besidential. SCR, VoR, p. 92-10, 119-126.

The first time Officer Nichols intervieweddes was after he attempted to cash the second
check on October 24, 2009. At thiate, Nichols could not verifihat the Goss &bfing check was
invalid, but he confronted Jonalsout the invalidit of the Real’s Truckingheck. Jones told him
both checks were for some wdré& had done for two different@ale, but he could not provide
Officer Nichols with tle names of the people who had givem the checksAlso during the
interview, Jones revealed he viesn Rosedale, Mississippi, anddha cousin by the name of “Joe
Pearls,” but he did not provideyafurther useful information for the investigation and was released.
SCR, \Wol. 2, p. 92-110, 119-126.

On December 4, 2009, Officer Nichols intervieihi®nes again. At this point, Jones was
under arrest and gaedengthy statement that reded an illegal check-casiy scheme, in which he
and others were receiving the ckefrom an man named Ellis UrsizeThe CD audio recording of
both of Jones’ statements was egdianto evidence, and portiongre played for the jury during
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Officer Nichols’ examination. SCRpI. 2, p. 106. Irboth interviews, OfficeNichols immediately
advised Jones of hidirandarights, and Jones signed a statementing those rightsSCR, \ol. 2,
p. 92-110, 119-126. Indeed, law enforeatrofficers remindelr. Jones at leasiine timesduring
the interview that he had requessgdattorney and did hbave to talk anymet but Mr. Jones — of
his own volition — just ket talking, trying to ngotiate a plea dealAudio Recordings of Interviews
Eventually, he told investigators that he knegveat deal about the clkecashing scheme and was
willing to help them chargand convict theingleaders.id.

Linda Tutor, who had worked Btoney Tree for appramately four yeargestified regarding
Jones’ two check-cashing atteispSCR, Vol. 2, p. 127-141. &uddition, Woodforest Bank employee
Tameka Dowl, from the Senatobiississippi branch, testified thglhe could not find the name or
number associated with that accaarthe bank’s system for the firdteck. SCR, Vol. 2, p. 141-145.
The bank also has branches in Greenville ank§&late, Mississippi. Fiflg, a Gunnison resident,
Jackie Lloyd, testified that the address on tha'R&rucking check was aa@lly her residential
address, and there had never l=erh a business at tifaiuse or in Gunnison. The residence had
been purchased after a forecies SCR, \ol. 2, p. 145-147.

The State rested; the defenséedano withessesind the jury found Joseyuilty of uttering
forgery. At Jones’ sentencingroof of two prior conictions was enteredtm evidence — a bank
robbery in lllinois in1999 and the Washington County Krogasbery in 2009. SCR, Vol. 3, p. 187,
194-95. The court sentenced Joaea habitual offender under Msssppi Code Anotated § 99-19-
81 to serve ten years in the awt of the MDOC, without the posdity for parole or probation.
SCR, Vol. 1, p. 124-25, 141-143; \Vol. 3, 203. 3ofiled a motion for judgent notwithsanding the
verdict (JNOV) or, in the @@rnative, a new trialyhich the court deniedSCR, \ol. 1, p. 128-130,
136.
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Grounds Four and Thirty-One: Sufficiency of the Evidence

In Grounds Four and Thirty-Orklr. Jones challenges the sufficcy of the evidence for his
conviction. A challenge tthe sufficiency of the ésence can suppioa claim forhabeas corpueelief
only if the evidence, when view@dthe light most favable to the State ®ich that no reasonable
fact finder “could have found ¢hessential elements of ttr@me beyond a reasonable doubt.”
Jackson v. Virginiag443 U.S. 307, 319, 99 S.Ct. 272789, 61 L.Ed.2d 560 (197%ke alsdMarler
v. Blackburn 777 F.2d 1007, 1011{%Cir. 1985)° This standard of revietpreserves the integrity of
the trier of fact as theeigher of the evidence Bujol v. Cain 713 F.2d 112, 115 {Cir. 1983).
Under theJacksorstandard, a trier of fact may find teeidence sufficient teaupport a conviction
even if “the facts alssupport one or moreasonable hypothesesnsistent with the defendant’s
claim of innocence. Gilley v. Collins 968 F.2d 465, 468 {Cir. 1992).

The Fifth Circuit Court has reaffirmed thackson, supraest for sufficieng of the evidence
in United States v. Vargas-Ocamip#y F.3d 299, 135 S. Ci70, 190 L. Ed. 2d 121 {%Cir. 2014):

[Clourts remain empowered to consider,if@tance, whether the inferences drawn by

a jury were rationahs opposed to beingespulative or insupportde, and whether the

evidence is sufficient to estahl every elemertf the crimeSee United States v.

Nevils,598 F.3d 1158, 1167 {<Cir. 2010) (en banc). Weject no otheformulations

conscientiously applying thkacksorstandard except thequipoise rule.” Id, at 301.

As set forth below, the recodtearly contains eglence sufficient teupport the jury’s
finding of guilt far uttering a forgery undéviss. Code Ann. § 97-21-59.

® “A federalhabeascourt has no power to gradmibeagelief because ittfids that the state
conviction is against the ‘weitjlof the evicence . . . .”Young v. Kem,60 F.2d 1097, 1105 ({ Tir.
1985),cert. denied476 U.S. 1123, 106 S.Ct. 1990 L.Ed.2d 672 (1986). ®s true because the
weight of the evidence @ecided by the trial jurgind, if found to bénadequate, the remedy is a new
trial.

® Miss. Code Ann. § 97-21-59 provides:

Every person who shall bervicted of having uttered published as tre, and with
intent to defraud, any forgealtered, or counterfeit instment, or anyxounterfeit gold
or silver coin, the forgery, altering, or counterfeitingwiich is declared by the
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The Mississippi Court dhppeals held that:

It was undisputed that the checks presented to the Money Tree were in Jones’s prior
possession. Therefofg] rebuttable presuption of his guiltyknowledge arose. ‘It

is well settled that either unexplainedumsatisfactorily explined possession of a

forged instrument by the defendant is faifacie evidence that he either committed

the forgery himself, or prared another to do so.Cannady v. Stai855 So.2d 1000,
1003(Miss.Ct.App.2003p(oting Rowland v. Stgtb31 So.2d 627, 63Miss.1988)).

Jones did not present a ca$ter the State restedonks explained in the second
audio-recorded interview thae obtained the checks frdatiis Urshery, who used
people to “work” and thepash the checks. This starhdoes not rebut the State’s
prima facie case for “gujitknowledge.” While it i&2 reasonable explanation for
possession of the forged check, Jones admitted knowledge and involvement in the
check-cashing scheme. Jones claims the testimony of Officeolbli Tutor, and

Dowl failed to estalidh that the checks weforged, or Jones knew they were forged.
We disagree. There was no record chezount belongingp Real’'s Trucking at
Woodforest Bank, and noigence the company everisted. In the second
interview, Jones admitted knowledge dfaaudulent check-cashing scheme. The
remaining factual discrepancigsnes points out in his briefaite to questions of fact
for the jury to decide, ayuestions that might havedyeposed at trial on cross-
examination, and not the saféncy of the evidence. &fing the evidence in the

light most favorable tthe State, a rationaler of fact could have found all of the
elements of uttering forgery beyond a reasde doubt. Accordgly, the trial court

did not err in denipg Jones’s motions for a directed verdict or INOV.

Jones 130 So.3d at 530-531. Mr. Jonesgdle, essentially, that he didt participate irthe criminal
check-cashing scheme. He allegestead, that he had the pecufi@sfortune otwice being duped
into cashing a fraudulent checkhe jury was free to make tHattual finding, but did not do so.
After reviewing the evidence, a rational faotkr could have foundehessential elements of
uttering forgery under Miss. Code Arfn97-21-59 beyond a reasonable dodge Jackson v.
Virginia, 443 U.S. 307 (1979). Theredothe Mississippi Supreme Ctsiresolution of the issue in
Grounds Four and Thirty-One wasgther contrary to clearly estasihed federal law, nor did it

involve an unreasonable applicatiof clearly establislifederal law as determined by the Supreme

provisions of this capter to be an offense, knowisigch instrument or coin to be
forged, altered, or counteitied, shall suffer the punishment herein provided for
forgery, pursuant to Section 97-21-33.
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Court of the Urted Stateshabeas corpueelief is not warranted.

Prosecutorial Misconduct: Grounds Seven, Eight,
Eighteen, Twenty-Five, and Twenty-Nine

In Grounds Seven, Eight, Eigkte Twenty-Five, and Twenty-N#nJones raises claims of
prosecutorial miscondticThe Mississippi SupreenCourt found no merit tinese claims when they
were raised on post-cation review. Jones allegehat the prosecution purposefully withheld
evidence in order to get a caction and used false evidencetlie testimony of Linda Tutor.

Regarding prosecutafimisconduct, the Fifth CirduCourt of Appeals has held:

This court’s review of aassertion of prosetarial misconduct tees place in two
steps. First, we must tially decide whetheor not the prosecutenade an improper
remark.United States v. Munpt50 F.3d 401, 414 {5Cir.1998). If an improper
remark was made, we musethevaluate whether the rataffected the substantial
rights of the defendantd. at 415;Garza 608 F.2d at 663. lassessing whether
statements made by a prosecutor wereopg; it is necessaty look at them in
context. United States. Washingtoyd4 F.3d 1271, 1278{%Cir.1995).

United States v. Gallardo-Traperd85 F.3d 307, 320 {<Cir. 1999). The Fift Circuit has expounded
on this issue:

When the prosecutor’s remarks during iclgsargument are bloinappropriate and
harmful, a defendant may batitled to a new trialUnited States v. Simpsd@01 F.2d
1223, 1227 B Cir. 1990)cert. denied510 U.S. 983, 114 S.Ct. 486, 126 L.Ed.2d 436
(1993). The prascutor’s improper remarks standingrag, however, are insufficient
to overturn a crinmal conviction. United States v. Yound70 U.S. 1, 11, 105 S.Ct.
1038, 1044, 84 L.Ed.2d 1 (1985). Ratliee, defendant must show that the
prosecutor’s remarks affectaes substaml rights. Simpson901 F.2d at 1227. “To
determine whether the argument affedteddefendant’s sutastial rights, we
examine (1) the magnitude of the statetsgmejudice, (2) the effect of any
cautionary instructiongiven, and (3) the strength oktlevidence of the defendant’s
guilt.” Simpson901 F.2d at 122T;,owenberg853 F.2d at 302.

United States v. Tombliag F.3d 1369, 1389 {Cir. 1995) see also United States v. Pineda-Ortuno,
952 F.2d 98, 106 (5Cir.), cert. deniecs04 U.S. 928, 112 S.Ct. 1990, 118 L.Ed.2d 587 (1992)
(“Criminal convictions a not to be lightlyverturned on #basis of a prosecutor's comments

standing alone.”) Areview difie record reveals that the pragec made no improper arguments at
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trial. Mr. Jones has offered na@sence to prove his claim of m@uduct, and the rembcontains no
evidence of impropriety by the pesgition. Linda Tutor téified at trial regardig Jones’ attempts to
cash checks at Money Tree, and Jmes’ defense counsebss-examined heBCR, Vol. 2, p. 127-
141. Thus, the appellate court’s Heion of this issue was neitheontrary to clearly established
federal law, nor did it involve amnreasonable appligan of clearly estaished federal law as
determined by the Supreme Court of the United States.
Appearance in Restraints: Ground Two

In Ground Two, Jones claims that the trial caured in allowing Jone® appear before the
jury while shackled / in restraints. When the issuse rased on dire@ppeal, the Mississippi Court of
Appeals held that it had no merit:

Here, the trial judge wentribugh a detailed hearing on whether or not Jones was a
security concern. The two MDOC transpofficers stated they had orders to keep
Jones restrained, arahe officer stated he did not feel comfortable having Jones
unrestrained. The prosecutmgreed. Jones’s attorney didt object to the restraints,
but he did expresaocern that they shalihot be “obvious.”

It is clear from the transcript that thestraints, foundn Jones’s waist and legs, were
not “readily apparent” to thefy but when they were seen by the jury, the trial judge
ordered them removed. Thedpe also attempted to kettyg appearance of Jones’s
restraints at a minimum by hag Jones remain seatedtlas jury entered and exited
the courtroom. Finally, the trial judge instructed the jury twice to disregard the
restraints as proof @nocence or guilt.

Jones makes the argument that when thgudge had Jones’s restraints removed, it
indicated his initial decisiono leave Jones’s restraint; was “plain error,” and
Jones’s conviction should be reversed. fiMg no merit to this argument. Removing
the restraints indicated that the trial judganted to prevent argrejudice to Jones.
There was no evidence that Jones wasigiegd by temporarilygpearing before the
jury in restraints, especially in light of thal judge’s two instruabns to the jury that
the restraints were immaterial to the dear before them. The trial judge did not
abuse his discretian this regard.

Jones130 So.3d at 528.
First, Jones’ allegation in Ground ®vails to state claim on whiclhabeas corpuselief can
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be granted and as such shouldlisenissed. Under Mississippi law,urts prefer thelefendant to be
unrestrained; however, afdadant must make a showing of prejudice to the defebhefmie a court
may reverse a conviot on this groundWilliams v. State962 So.2d 129, 131 (Miss.Ct.App.2007).
Under these facts, the trial coudiscision to permit Mr. Jones to entiee courtroom in restraints in
the presence of the prospective juicsnot adverselgffect his right to a fair trial. As such, the
appellate court’s resolution ofdlissue in Ground Two was not contrary to clearly established federal
law, nor did it involve aminreasonable appation of clearly establishddderal law as determined by
the Supreme Court diie United States. Thus, Mones is not entitled tabeas corpugelief as to
this ground.
Defective Indictment: Grounds One and Twenty-Eight

In Grounds One and Twenty-Eiglibnes alleges that his ioghent was defective. When
Jones raised this claim divect appeal, the Missiggi Court of Appeals helthat it was procedurally
barred for failure to raisen objection at trial. Thiéifth Circuit has held thahe failure to present an
issue to the trial court is an indepentdamd adequate stgteocedural barSmith v. Black970 F.2d
1383, 1387 (8 Cir. 1992) see also Day v. Kingyo: 1:03CV624-DMR-JMR, 2006 WL 2541600, at
*4 (S.D.Miss. August 31, 2006)For a list of Mississippi cases hinld issues procedaity barred for
failure to lodge a contemporanealgection or present the issuehe trial court.) The Mississippi
Court of Appeals helthat, even if the claim were not prdoeally barred, it waadditionally without

merit.

" For examples of cases in whithe Mississippi courts havertsistently applied this bar see
the following:Wansley v. Stat&34 So.2d 193, 198/iss.App.1999)Turner v. State/32 So.2d 937,
948 (Miss.1999)Smith v. State]29 So.2d 1191, D2 (Miss.1998)Brewer v. State725 So.2d 106,
132 (Miss.1998)Smith v. State724 So.2d 28809 (Miss.1998)Hunter v. State§84 So.2d 625, 637
(Miss.1996)Foster v. State€§39 So.2d 1263, 1288-89 (Miss.1994mbert v. Staté&y74 So.2d 573,
577 (Miss .1990).
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The indictment states that:

Latitus Jones ... omr about October 15, 2009 ...ddunlawfully, wilfully and
feloniously, utter or publish @sue to Linda Taylor, atloney Tree, a certain forged,
altered or counterfeit instrument purpogtto be check no. 29 dated October 15,
2009, on the Woodforest Bankgcaunt of Real Truckinginc., in the amount of
$950.09, when he ... knew the same to be forgested or counterfeit with the intent

to defraud ... Woodforest Bank, and/or Moriege, and/or Real Trucking, Inc., there
being a true and correcopy of said checkiaiched hereto and made a part hereof....

SCR, \Vol. 1, p. 7. While there was no “true andexircopy” of the descrildecheck attached to the
indictment, the Mississippi Couwst Appeals found that the indictment’s text clearly gave Jones
sufficient notice of the uttering-forgery chargeaiagt him, so that he alal prepare an adequate
defense. The State maueattempt to correct or @nd the attachment, but the record reflects that
both Jones and hisaasel were aware ofémature of the chargdones’ indictmet contains a full
description of the crime of utteqg forgery and the check Jones usetthat crime by Jones. Both
checks were entered intwidence at trial.

Further, even if the claim wermt barred by the lack ofcmntemporaneous objection, this
challenge to the indictmeis strictly a matter of state laamd is thus precluded from fedenabeas
corpusreview. A state’s interptation of its own laws awles is no basis for fedet@beasorpus, as
no constitutional question is involveBronstein v. Wainwrigh§46 F.2d 1048, 1050{%Cir. 1981).
The role of a federal court is more limitdn that of thetate appellate courSkillern v. Estelle720
F.2d 839, 852 (5Cir. 1983). InViendiola v. Estelle535 F.2d 487, 491 {<Cir. 1981) the Court
stated: “We have repeatedly admonished thalavweot sit as a supeatt supreme court orhabeas
corpusproceeding to review error ugidstate law.” The federabarts hold no @pervisory power
over state judicial proceedings, and fedbeddeas corpurelief is appropria only when a conviction
has been obtained in vation of a constitutionly protected right.Smith v. Phillips455 U.S. 209,
221 (1981). A“mere error atate law” is not a aal of due processEngle v. Isaac465 U.S. 107,
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121 and n.21, 102 S.Ct. 1558 an#@l1, 71 L.E®Rd 783 (1982).

Indeed, the sufficiency of a statelictment is not a matter for fedetalbeas corpueelief
unless the petition can show tkia indictment was so defectitbat the convicting court had no
jurisdiction. Riley v. Cockrell339 F.3d 308, 313-14(%ir. 2003);McKay v. Collins12 F.3d 66, 68
(5™ Cir. 1994) ¢iting Branch v. Estellgs31 F.2d 1229 {5Cir. 1980); Alexander v. McCotte? 75
F.2d 595, 598 (5Cir. 1985) (citations omitted). Cleary. Jones was on fair notice of the charges
against him, as described aboWe addition, despite Mr. Jonesgument to the contrary, the
indictment complied with Rule 7.09 of the UnifoCircuit and County CouRules. As such, Mr.
Jones cannot show that the indient was so defective it depety the court of jurisdiction.

Finally, if the state court has heltat an indictment is suffiai¢ under state V& “a federal
court need not adess that issue.McKay,12 F.3d at 68 (citatioramitted). The Mississippi
Supreme Court found that Jones’l#rage to the indictmeni his direct appeand motion for post-
conviction (the same argument foundhe instant paion) was without meritThus, the court need
not address this issu#lr. Jones has not assertad violation of a constitigtnal right in the present
ground for relief. HencéJir. Jones’ challenge toghndictment is barred,ithiout substantive merit,
and precluded frorhabeas corpureview. Jones’ clan challenging the indiment in Grounds One
and Twenty-Eight will be denied.

Confession andviiranda Warnings:
Grounds Three, Nine, and Nineteen

In Grounds Three, Nine, and Nieen, Mr. Jones claims that tini@l court erredn failing to
suppress audio recordingshi$ statements the police, which he claimgere taken in violation of
hisMirandarights. On direct appeal, tMississippi Court of Appeals held:

Jones’s waiver dflirandarights was voluntary, and hesntinuing to speak without
the presence of his reggted attorney was algoluntary. Accordigly, the trial court

-22 -



did not abuse its disdren in finding noMirandaviolation.

Jones;130 So.3d at 530.
The Supreme Court has established that:

A defendant has a righd remain silent, that any statent he does make may be used
as evidence against him, and that he haghato the presence ah attorney, either
retained or appointedlhe defendant may \we effectuation of tese rights, provided
the waiver is made volunily;, knowingly and intelligently.If, however, he indicates
in any manner and at any stagf the process that heshies to consult with an
attorney before speaking there can be natopreng. Likewise, ithe individual is
alone and indicates in any nmer that he does hwish to be interrogated, the police
may not question him. The mere fact thaimay have answeredme questions or
volunteered some statements on his ows doé deprive him ahe right to refrain
from answering any furthenguiries until he has consed with an attorney and
thereafter consents be questioned.

In dealing with statements obtained throughrimgation, we do nqiurport to find all
confessions inadmissible. Confessions reragioper element in law enforcement.
Any statement given freely and voluntasijthout any compellingnfluences is, of
course, admissible in evidence. The fundatal import of th@rivilege while an
individual is in custody is nathether he is allwed to talk to the police without the
benefit of warnings and aasel, but whether he canibérrogated. There is no
requirement that police stop a person who enters a pai@nstind states that he
wishes to confess to a cring,a person who calthe police to offea confession or
any other statement he desite make. \Volunteered statents of any kind are not
barred by the Fifth Amendmeand their admissibility iaot affected by our holding
today.

Opportunity to exercistihese rights must be afted to him throughout the
interrogation. After suctvarnings have been givemadsuch opportunity afforded
him, the individual may knoingly and intelligently waive these rights and agree to
answer questions or make atstment. But unless and urstilch warningand waiver
are demonstrated by the prasan at trial, no evidenoabtained aa result of
interrogation can be used against him.

Miranda v. Arizona384 U.S. 436, 478-79, 86(3. 1602, 16 L.Ed.2d 694 (1966).
Jones alleges that hesoked his right to counsat the interview, but thofficers proceeded to

coerce, intimidate, and cargfe him. In addition, h&tates his signed waivef-aghts form is invalid
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because it was involuntary. Ast forth above, the ttiaourt conducted a though pretriahearing to
determine the vality of JonesMirandaclaims. SCR, \Vol. 2, p. 49-76. The court foundviianda
violation, and the audio recordinfthe interviews wasntered into evidenaturing Officer Nichols’
direct examination.

At the hearing, Officer Nicholand Jones both testil about the two terviews: October 24,
2009, and December 4, 2009. In the fmgerview, Officer Nichols tested that Jones did not offer
much useful information for thevestigation. SCR, Vol. 2, p. 981 the second terview, Jones
implicated others invekd in the schemdd. During both interviews, Jes was advised of his
Mirandarights before questioning begalal at 99-101, 107. Jones statkdt he unédrstood those
rights and signed irandawaiver form. Id. The two signed waiver-ofghts forms were introduced
into evidence. SCR, \Vol. 2, p. 5. In the December 2009 meeti@dficer Nicholstestified that
Jones signed the waiverat ten minutes after tiead been read his rightsut before he gave a
statement that officers could use against hiitme audio recording confirms Officer Nichols’
testimony. SCR, Vol. 2, p. 106.

Jones argues that, during thecBaber interview, the offic@mproperly conthued to question
him after he requesiea lawyer. Unde¥liranda, law enforcement officersiust warn a defendant of
the right to remain silerand the right to an atteey before any custodiaiterrogation occurs. The
records shows that, while Jones initially requested a lawyer directly afidirdiglarights were
read, he voluntarilynitiated further conversation with Officélichols — who actally warned Jones
that, as he had requested a lawyé&e continued to talk, it was bis own free will. Despite this
warning, Jones continued to coneevgth Officer Nichols for appramately ten minutes before he
signed the waiver-of-righferm. Jones then voluntarily told f@er Nichols thahe was willing to
make a statement without a lawyechuse he “had riohg to hide.” Jones130 So.3d at 529.
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Approximately thirty minutes latedpnes requestedawyer again, but — ag — he continued his
conversation with Officer NicholsJones was never coerced intoitaglkwith Nichols; nor did anyone
threaten him by word action to pressure himtsmmaking a confession. &linterview |ated about
an hour and twenty minutetd. Jones himself comiued the conversation@v after he requested
counsel. As set forth above, Offiddichols warned Mr. Jones at leaste timeghat he had invoked
his right to counsel. Mr. Jones chose to continuai@glkiying to obtaira plea bargain to his benefit.
For this reason, the apla¢e court’s resolutionf the issue regardingirandaviolations was not
contrary to clearly establisheddfral law, nor did it involve an ueasonable apphtion of clearly
established federal law as deteredby the Supreme Court of the witStates. As such, Mr. Jones
is not entitled to federédabeas corpurelief as to Grounds Téee, Nine, or Nineteen.

Sentencing as a Haitual Offender:
Grounds Ten, Twenty-One, Twenty-Two, and Thirty

In Grounds Ten, Twenty-One, Twenty-Two, andrfihJones argues thiaé should not have
been sentenced as a hatlitoffender, and, for thigeason, his sentencelisgal. The Mississippi
Supreme Court held that thisige had no merit when Jones raiseth post-convigbn collateral
review. Mr. Jones was puicted for uttering a forgery inaofiation of Miss. Code Ann. § 97-21-59,
and was sentenced to serve tengjeaithout the possibily for parole or proation. The court found
that Mr. Jones had previousigmmitted two felony crimes basagon charges separately brought or
arising out of separaincidents at differetimes, and on each of thodearges, was sentenced to
separate terms of one yesrmore in a state éederal penal institution. Bhcourt thus sentenced Mr.
Jones as a habitual offendedanMiss. Code Ann. § 99-19-81.:

Every person convictdd this state of a felony who shall have been convicted twice

previously of any felony diederal crime upon chargegaeately broughand arising

out of separate incidentsdifferent times and who shall have been sentenced to

separate terms of o) year or more iany state and/or fetd penal institution,
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whether in this state or elsewhedtagll be sentenced to the maximum term of

imprisonment prescribed for such felonydauch sentence $haot be reduced or

suspended nor shall suystrson be eligible fguarole or probation.
Miss. Code Ann. § 99-19-81 (emphasis added).

It appears that Mr. Jones makes arguments in supgdasf this claim: (1) that the evidence
was insufficient to support @anhanced sentence under § 99-19-81, and (2) that his sentence was
disproportionate to the crime committed. Neither argument has merit.

First, the State adduced sufficient evidetacestablish that Mdones has two prior
convictions to meet theriteria for an ehanced sentence under Mised€ Ann. § 8§ 99-19-81. The
State offered certified copies ofdvprior convictions: one from thénited States District Court for
the Northern Districof lllinois and another from th@ircuit Court of Washington County,
Mississippi. SCR, Vol. 3 d83-195. The trial aot noted that such documents are self-
authenticating, andlir. Jones has not contestédge convictions argentences. This claim is without
substantive merit.

Mr. Jones’ argument regardingetieverity of his sgence is likewisaithout merit. A
petitioner isentitled tohabeas corpueelief as to his sentence onhyhi is able tshow that his
sentence “exceeds or is outside the statlitaits, or is wholly unauthorized by lawHaynes v.
Butler,825 F.2d 921, 923 {5Cir. 1987). The governing jurisprutte leaves no “ci or consistent
path for courts to follow” in determining wther a sentence viotst the Eighth Amendmenkt.ockyer
v. Andrade538 U.S. 63, 73, 123 S.Q166, 155 L.Ed.2d 144@R3). However, “one governing
legal principle emerges as ‘cleadgtablished’ under § 2254(1):gRoss disproportiorigy principle
is applicable to sentereéor terms of years.td. The Supreme Court heldatithe contours of such a
proportionality principle aranclear, and it applies only in “egedingly rare’ antéxtreme’ cases.”

Id. (citations omitted).
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Mr. Jones has offered nothit@support his argument treasentence of ten years’
incarceration is grossly disproportionate to the coimgtering forgery, especlglin light of his prior
convictions. As such, the appellate court’s ruling wat contrary to clearlystablished federal law,
nor did it involve an ungsonable application of clearly estdidid federal law as determined by the
Supreme Court of the United Statll. Jones is natntitled tohabeas corpuselief as to Grounds
Ten, Twenty-One, Twenty-Two, or Thirty.

Ineffective Assistance of CounselGrounds Five and Fourteen

In Grounds Five and Faeen, Jones claims tHa received ineffectivassistance of counsel.
The court must address claims ddffective assistare of counsel undéhe two-prong test set forth in
Strickland v. Washingtod66 U.S. 668, 104 S.Ct. 2052, 80 LZti674 (1984). To prove that
defense or appellate couha@s ineffective, the pioner must show that counsel’'s performance was
deficient and that the deficienogsulted in prejudice to his defenddnder the deficiency prong of
the test, the petitioner must shtvat counsel made errase serious that he waot funcining as the
“counsel” guaranteed by the Sixth Amendmestrickland 466 U.S. at 687. TEhcourt must analyze
counsel’s actions basegan the circumstances at the time —am$t not use the ystal clarity of
hindsight. Lavernia v. Lynaug45 F.2d 493, 498 {SCir. 1988). The petitiner “must overcome the
presumption that, undereitircumstances, the challenged actioight be considred sound trial
strategy.” Strickland 466 U.S. at 689 (citation omitted). poove prejudicehe petitioner must
demonstrate that the result of fireceedings would have been difet or that counsel’'s performance
rendered the result tie proceeding fundamentaliyfair or unreliableVuong v. Scat62 F.3d 673,
685 (3" Cir. 1995) cert. denied116 S.Ct. 557 (1995)pckhart v. Fretwell506 U.S. 364, 369 (1993);
Sharp v. Johnsori07 F.3d 282, 286 n.9%&ir. 1997). “When §2254(d) applies, the question is
not whether counsel’s actions weeasonable. The questionnkether there is any reasonable
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argument that counsel satisfi8trickland’sdeferential standard.Harrington v. Richter131
S.Ct. 770, 788 (2011Rremo v. Moorel31 S.Ct. 733 (2011).

The Mississippi Supreme Courufad no merit to Jones’ claims his application for post-
conviction collateral relief that counsel providadifective assistancand the recordoes not
support such a claim. In rewing the performance appellate counsel, theo-pronged test of
Stricklandis likewise appliedSee Evitts v. Luceg69 U.S. 387, 397-399 (1985Appellate counsel
need not raise evyetcolorable” claim on ap@#, as counsel has brodidcretion in determining
which arguments would mostély be successful. Undéones v. Barnegl63 U.S. 745, 751-754
(1985) In the instant case, Jones wazesented at trial by Wilbertlneson and on diot appeal by
George Holmes, Phillip Broadheahd law students from the Ciimal Appeals clinic at the
University of MississippSchool of Law. Mr. Jones’ appekabrief was thoroughlresearched and
painstakingly prepared.

Mr. Jones simply has not allegedw any specific errs of counsel undermeéd his trial or the
direct appeal of hisanviction for uttering a forgyy. The state courtaerd shows tat defense
counsel at trial and ceppeal performed admirgtih the face of overwl@ing evidence of Jones’
guilt — including his confesion. Mr. Jones has rgftown how his counsel’s actions were deficient;
nor has he shown that, but for ceals alleged errors, the resultsioé proceeding would have been
different. Based on theaard, there is not a “reasable probability” that, bubr the alleged errors of
the Jones’ attorney, his trial or diteppeal would haveskbn resolved differentlyFor these reasons,
the Mississippi Supreme Court cotttecenied relief on Mr. Jones’aims of ineffective assistance of
counsel, and his request faabeas corpueelief as to Grounds Five aifrourteen will be denied.

Actual Innocence: Ground Twelve
In Ground Twelve, Jones raiseslaim of actuahinocence. The Mississippi Supreme Court
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found no merit to this claim whelones raised it ihis motion for post-conetion relief. The
Supreme Court has yet to definitively resolve wkethere is a federal Constitutional right to be
released upon proof of actual innocence. 1§ 6Freestanding claiof actual innocence,
Postconviction Remedies. As Chief Justice Roberts noted,

Whether such a fedendght exists is an open questidlie have struggled with it over

the years, in some cases assunargyendothat it exists whe also noting the

difficult questions such aght would pose and the higlastlard any claimant would

have to meetHouse|v. Bell],547 U.S., at 554-555, 126 S.Ct. 20d4rrera |v.

Collins], 506 U.S., at 398-41713 S.Ct. 853; see algh, at 419-421, 113 S.Ct. 853

(©’Connoar, J., concurringigl., at 427-428, 113 S.Ct. 85Xfia, J., concurring);

Friendly, Is Innocence Irrelemt? Collateral Attack on Crimal Judgments, 38 U. Chi.
L.Rev. 142, 159, n. 87 (1970).

Dist. Attorney’s Oftte for Third JudiciaDist. v. Osborngs57 U.S. 52, 71-7229 S. Ct. 2308, 2321,
174 L. Ed. 2d 38 (2009). Mr. Jonéswever, offers only his bare asgsrithat he is daally innocent
of the crime for which he was cdoied, and such “conclugpallegations do notise a constitutional
issue in dnabeagproceeding.”Ross V. Estellé694 F.2d 1008, 1012%%ir. 1983). As such, Mr.
Jones is not entitled ttabeas corpueelief based upon hisasims in Ground Twelve.

Miscellaneous Claims: Gounds Eleven, Thirteen,
Twenty, and Twenty-Four

In his petition, Jones makes several statentkatde labels “grounds,” which do not contain
independent consttional claims forhabeas corpuselief. In Ground Eleve, Jones states thdhis
court is required pursuant Kaines v. Kerner404 US 519 (1972) to libally construe petitioner’s
herein asserted grounds fefief.” In Ground Thirteen, Jones states that‘iseentitled to the relief
[sic] the conviction and the sentence.” In Ground Twenty, Jones states only ithanhted to due
process. Finally, in Ground Twenty-Fpdones states that this Coum@ to disregat his claims due
to “inartful drafting” and cites tMoore v. Ruth556 So.2d 1059,060 (Miss. 1996).

The allegations in these groundstelief do not state a claim upon whitc&beas corpus
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relief can be grantedand will be dismissed. As Mr. Jones’ request that the court liberally construe
his pro sepetition, the court ladone so under the requirement set forttiaimes v. Kerner404 U.S.
519 (1972). Nonetheds, “mere conclusory atiations do not raise @wstitutionaissue in dabeas
proceeding.”Schlang v. Heards91 F.2d 796, 798 {SCir. 1982) (cdkcting casesRoss v. Estelle
694 F.2d 1008, 1012(=Cir. 1983).
Conclusion
For the reasons set forth above, itstant petitiofior a writ ofhabeas corpuwill be denied.

Afinal judgment consistent with this memorandopmion will issue today.

SO ORDERED, this, the 13th daof March, 2018.

[s/ MICHAEL P. MILLS

UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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