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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
OXFORD DIVISION
PHILBERT GRAIG GRINSTEAD PLAINTIFF
V. CIVIL ACTION NO. 3:15-CV-89-SA-SAA
BANK OF AMERICA,N.A.,

BANK OF NEW YORK MELLON, N.A., and
SPECIALIZED LOAN SERVICING, LLC DEFENDANTS

MEMORANDUM OPINION

Before the Court is Defendant Bank of N&erk Mellon, N.A., and Specialized Loan
Servicing, LLC’s Motion to Dismiss [6] Plaintiffslaims, pursuant to Federal Rule of Civil
Procedure 12(b)(6), for breach of contract,aofre of implied covenant of good faith and fair
dealings, violations of the Mississippi ConsurReotection Act, negligent impairment of credit,
and fraudulent misrepresentation. Plaintiff wieadrhis claim for violations of the Mississippi
Consumer Protection Act in siResponse in Opposition [14the Court deems such claim
conceded, and will not address it further here.

Factual Background

On February 5, 2007, Philbert Craig Grinsteatered into a homedn agreement with
Countrywide Home Loans, Inc., secured byeed of trust for the property located at 8175
Heatherstone Drive in Olive Branch Mississiprinstead’s home loan was serviced by Bank
of America, N.A. In 2008 Grinstead attemptedpty his Desoto Counfgroperty taxes only to

be informed by the County Tax Assessor thattass bill had already been paid by his loan

! Plaintiff's Motion for Extension of Time [16] to respond is granted, and the Cosiddresidered the Response
[14] in addressing this motion.

2 Plaintiff Grinstead allows that this property is alsowenbered by a second much larger mortgage held by the
Small Business Administration not relevant to this suit.
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servicer, Bank of America, N.A. According toi@stead, he had executed estrow waiver with
Bank of America, N.A. and was himself responsilolepaying the property taxes. Some months
later, Bank of America, N.A. began to demagra/ment of the tax bill for which Grinstead no
longer had funds.

In 2009 Grinstead began experiencing a decrgaseome and decided to pursue a loan
modification. After several failed attemptsrmodify his loan, and apparently falling behind on
his payments, Grinstead attempted to secloarmmodification through Bank of America, N.A.
under the Home Affordable Mitmage Program (HAMP). According to Grinstead, he was
ineligible for a modification under HAMP becauBank of America, N.A. miscalculated or
intentionally inflatechis monthly income.

On September 26, 2011 Countrywide Home Lo&ms.,, assigned the Deed of Trust to
Bank of New York Mellon; thereafter, the seimg of Grinstead’s loan was transferred to
Specialized Loan Servicing, LLC. Grinsteadghe making payments to Specialized Loan
Servicing. Grinstead alleges thBank of America, N.A. neveforwarded his pending loan
modification request to Specialized Loannf#&ng. Specialized Loan Servicing denied
Grinstead a loan modification urdd AMP in January of 2015. Griresid appealed this decision
to Specialized Loan Servicing on February 26, 2015, and was asked to submit additional
documentation about his income for a mewiew and application on March 26, 2015.

Grinsteadeceivednotice of a foreclosure sale for hpsoperty on April 20, 2015, prior to
receiving any final determination about his lgandification. Grinsteadiled the instant action
in Desoto County Chancery Court on May 6, 20Ibe action was removed to this Court by
Defendants Bank of New York Mellon, and Spdiced Loan Servicing, and joined by

Defendant Bank of America, N.A.



Defendants Specialized Loan Servicing analBaf New York Mellon filed the instant
Motion to Dismiss for Failure to State a Clainkiag for Grinstead’s claims against them to be
dismissed because they are based on the danéaloan modification under HAMP for which
there is no private cause oftian. Based on the informatiobrought before this Court by
Grinstead, his loan modification application islgtiénding, and he istiB in possession of his
home.

12(b)(6) Standard

“The ultimate question in a Rule 12(b)(6) motion is whether the complaint states a valid
claim when all well-pleaded facts are assumed to be true and are viewed in the light most
favorable to the plaintiff. Shandong Yinguang Chem. Indus. Joint Stock Co. v. P6@érF.3d
1029, 1032 (5th Cir. 2010) (citing re Katrina Canal Breaches Litigd95 F.3d 191, 205 (5th
Cir. 2007)). “The court’s task is to determineetler the plaintiff has ated a legally cognizable
claim that is plausible, not to evataahe plaintiff's likelihood of succesdd. (citing Ashcroft v.
Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009)).

“To survive a motion to dismiss, a complaimust contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its fadivan v. Leor Energy
LLC, 600 F.3d 542, 546 (5th Cir. 2010). While a pléf's complaint “does not need detailed
factual allegations, a plaintiff's obligation togwide the grounds of his entittlement to relief
requires more than labels and conclusions, anduiaimrecitation of the elements of a cause of
action will not do.”ld. (quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555,27 S. Ct. 1955,
167 L. Ed. 2d 929 (2007)). Whether a plaintiff hagtesd a plausible clairor relief is “context-
specific, requiring the reviewing court tibaw on its experience and common senkghal, 556

U.S. at 663, 129 S. Ct. 1937.



HAMP and a Private Cause of Action

The sole defense raised by the Defendanteair Motion to Dismiss is that Grinstead’s
claims are based on his denial for a loan rfircation under the HAMP program, and that there
is no private cause of action under HAMP, thasring Grinstead’s clais. Although this issue
has yet to be addressed diredily the Fifth Circuit, a majorityf courts, incluthg this Court,
have held that HAMP does noteate a private cause of actiddeePoppelreiter v. GMAC
Mortgage, LLC No. 1:11-CV-008-A-S, 2011 WL 6100448t *4 (N.D. Miss. Dec. 7, 2011);
Hung Quang Tran v. BAC Home Loans Servicing,M@. 4:10-CV-3514, 2011 WL 5057099, at
*2-3 (S.D. Tex. Oct. 24, 2011) dliecting cases). The FiftRircuit has acknowledged, “this
circuit has not precedentially resolved whetlhere is a private causé action under the HAMP
regulations. We have held in an unfisifted opinion that there is notllaw v. Ocwen Loan
Servicing, L.L.G.587 F. App’x 790, 794 (5th Cir. 2014); (citiRgnnington v. HSBC Bank USA,
N.A, 493 F. App’x. 548, 552 (5th Cir. 201 iller v. Chase Home Fin., LLG577 F.3d 1113,
1116 (11th Cir. 2012)). The Fifth €uit has also addressed claimsgolving the early stages of
negotiation and loan modifidah, including claims arising under Step One of the HAMP
modification process, the Trial Period PlarPP). The TPP typically sets out a preliminary
schedule of payments as a condition of ofitgj a future modification along with other
requirements and certifications. The Fifth Circuit has opined that a grnilgit of action may
not exist under HAMP, even with a fully executed TBBe Penningtqrd93 F. App’x. at 552,
and Berry v. Fed. Nat. Mortgage Ass’No. 3:11-CV-1288-L, 2014 WL 982872, at *6 (N.D.
Tex. Mar. 13, 2014), aff'd, No. 14-10474, 2015 WEr46460 (5th Cir. Apr. 17, 2015). On the
face of Grinstead’s pleadings it is apparent that his loan modification requests remained in the

early stages, and never reached the fully exectiPP stage. Also, Grinstead does not contend



that theres a private right of action undé&AMP, but instead argues thait his claims have an
independent basis in state law.

Counts I, IV, VI, and VII are brought agatrBank of New York Mellon or Specialized
Loan Servicing and are addressed here in successive order.

Breach of Contract

In Count Il of his Complaint [2], Grinsteadleges that the Bank of New York Mellon, as
the successor in interest to theed of Trust, is liable for contract breaches committed by loan
servicer Bank of America, N.A. Specifically, Gsiead alleges that Bank of America, N.A. paid
Grinstead’s property taxes, resulting in the creatiban escrow account in spite of the grant of
an escrow waiver, and in violation of the terofsthe Deed of Trustheld at that time by
Countrywide Home Loans, Inc. Grinstead furthdleges that Bank of America, N.A. failed to
notify him about the escrow account in writing, aleoviolation of the terms of the Deed of
Trust.

To prove breach, a party must first dentoate the existence of a valid contragtisiness
Communications, Inc. v. Bankd0 So. 3d 1221, 1224 (1 10) (Miss. 209 Industries, Inc. v.
Target Container C9.708 So. 2d 44, 48 (T 8) (Miss. 1998). The Deed of Trust now held by
Bank of New York Mellon with Grinstead’s properdg designated collateral alleges at least the
existence of an assigned contract betweensBrad and Bank of New York Mellon. Bank of
New York Mellon does not raise any specific challes¢p Grinstead’s breach of contract claim
in their Motion to Dismiss, other than the deferisat there is no private cause of action under
HAMP. Because the Deed of Trust predates Geads attempts at loan modification, and there

is no direct or alleged connemti between the potential contractual obligations relative to the



escrow account under Deed of Trust and HAMPR, ltheach of contract claim relating to the
escrow account does not implicate the latk private cause of action under HAMP.

Viewing the pleadings in a light most favorabdethe plaintiff, the allegations in Count Il
could be fairly construed as a plausible altegathat Bank of New York Mellon, as successor
in interest to the Deed of Trust, breached th@reat. The Court finds #t Grinstead has alleged
a plausible claim for breach of contract. Téfere, Defendant Bank of New York Mellon’s
motion is denied as to this claim.

Breach of Implied Covenant of Good Faith and Fair Dealings

In Count IV, Grinstead alleges that Speaedl Loan Servicing fraudulently inflated his
income, preventing him from being eligible for a modification under HAMP, and encouraged
him to continue making mortgage payments uniderpremise that he waeing processed for a
loan modification.

Under Mississippi Law “[a]ll contracts contaam implied covenant of good faith and fair
dealing in performance and enforcemertirhbert v. Miss. Univ. for Women Alumnae Ass’n
998 So. 2d 993, 998 (T 11) #4. 2008) (citingMorris v. Macione 546 So. 2d 969, 971 (Miss.
1989)). Good faith is “the faithfulness of agreed purpose betweéwo parties, a purpose
which is consistent with justifiedxpectations of the other partyCenac v. Murry 609 So. 2d
1257, 1272 (Miss. 1992). Bad faittequires “a showing of me than bad judgment or
negligence; rather, ‘bad faith’ implies so@nscious wrongdoing ‘because of dishonest purpose
or moral obliquity.” Univ. of S. Miss. v. William$91 So. 2d 160, 170-71 (1 24) (Miss.2004)
(quoting Bailey v. Bailey 724 So. 2d 335, 338 (1 9) (Miss9B)). A party does not breach the
“implied covenant of good faith and fair deaiwhen the party ‘took only those actions which

were duly authorized by the contractlimbert 998 So. 2d at 999 (T 14) (quotiG@gn. Motors



Acceptance Corp. v. Baymor32 So. 2d 262, 269 ( 29) (Miss.1999Ravenstein v.
Community. Trust Bank41 So. 3d 396, 403-04 (1 27) (Mi€4. App. 2013), cert. granted, 132
So. 3d 579 (Miss. 2014).

Grinstead’s allegations in Count IV must gilean agreed purpose and bad faith in order
to establish a plausible claim for relief for breaxdthe implied covenant of good faith and fair
dealing. Grinstead does not allege an agrmeedbose: “a purpose which is consistent with
justified expectations,Cenag 609 So. 2d at 1272, or bad faithniv. of S. Miss891 So. 2d at
170. Instead, the allegations in Count IV explicitly demand relief based on a denial for loan
modification under HAMP. As discussed above, HAN®Ss not create a pate right of action,
and according to the information brought beftms Court by Grinstead, his loan modification
application is still pendind.aw, 587 F. App’x at 790 (citingPennington 493 F. App’x. at 548;
Miller, 677 F.3d at 1113)).

For these reasons, Grinstead has failesfate a claim in Coun¥Y upon which relief can
be granted, and Specialized Loan Servicing’s bMotb Dismiss is granted as to this claim.

Negligent Impairment of Credit

In Count VI Grinstead alleges that Speaeatl Loan Servicing feed to honor the loan
modification causing him to remain in default, suffer monetary loss, a reduction in principal
value, the impairment of his credit, full aceedtion of his mortgagend foreclosure.

Grinstead does not allege that he was eyg@roved for a loan modification, or that any
form of loan modification was ever agreagon. To the contrary, Grinstead’s Complaint [2]
alleges, and the attached documents also dermatastinat Grinstead’glications and requests
for a loan modification were repeatedly deniétl. most, Grinstead allegethat he discussed a

proposed resolution in September of 2011 wiBaak of America representative. Grinstead goes



on to allege that he was never informed by Bahlmerica about the atus or approval for a
loan modification. None of thdlagations related to the proposessolution involve Specialized
Loan Servicing. It is also clear from the facetlod pleadings that Grinstead’s application for a
loan modification under HAMP is still pendind\pplying the “common sense” review from
Igbal for whether a plaintiff has stated a plausiblaim for relief under 126, it is clear that
Specialized Loan Servicing could not have fati@thonor a loan modification that never existed.
Igbal, 556 U.S. at 663, 129 S.Ct. 1937.

Grinstead has failed to state a claim iou@t VI upon which relietan be granted, and
Defendant Specialized Loan Servicing’s MottorDismiss is granted as to this claim.

Fraudulent Misrepresentation

In Count VII, Grinstead alleges that Defentd&pecialized Loarservicing engaged in
fraud by refusing to acknowledge a modificatiagreement between Grinstead and Bank of
America, and by fraudulently inflating his inconmeorder to prevent him from qualifying for a
modification under HAMP that h&as otherwise qualified for.

Grinstead’s Count VII claim idirectly and inextricably linke with his application for a
loan modification under HAMP. Notably, Grinsteddes not allege that he was ever approved
for a HAMP modification, but that he was djfiad for a HAMP modification and Specialized
Loan Servicing thwarted his approval. As disadabove, HAMP does not create a private right
of action, and according to the information brought before this Court by Grinstead, his loan
modification application is still pendindg.aw, 587 F. App’x at 790 (citing?ennington 493 F.
App’x. at 552;Miller, 677 F.3d at 1113)).

Even if Grinstead could support a claim foaud independent of his application for a

loan modification under HAMP, the fraud that Gitiead alleges is based a future promise to



modify his loan. Under well-settled MississippiMaa claim for relieffrom fraud “cannot be
based on future promiseddolland v. Peoples Bank & Trust C& So. 3d 94, 100 (Y 12) (Miss.
2008) (a promise to lend money in the futurarea be the basis for recery under a theory of
fraud); Pennell v. Wells Fargo Bank, N,A07 F. App’x 335, 339 (5th Cir. 2013) (applying
Mississippi Law and holding that a mortgagedepresentation of possible future loan
modification is a promise of future conduct upshich a claim for reliecannot be based). In
light of this established doctrine, Grinstead’simi is clearly based on a future promise, and he
has not established a plaulsi claim for relief for faudulent misrepresentation.

Federal Rule of Civil Procedure 9(b) regsirallegations of fraud to be plead with
heightened particularitfrRule 9(b) states: “[ijn alleging fraual mistake, a party must state with
particularity the circumstances constitutingulaor mistake.” FED. R. CIV. P. 9(b). The
particular circumstances include “the time, plaa®] contents of the fraudulent representation.”
Anderson v. Equitable Life Assur. Soc. of 1288 F. Supp. 2d 584, 593 (S.D. Miss. 2003). “Put
simply, Rule 9(b) requires ‘the who, whathen, where, and how’ to be laid ouB&énchmark
Electronics, Inc. v. J.M. Huber Cor843 F.3d 719, 724 (5th Cir. 2003).

Under Mississippi law, the elements of aufilalent or intentional rsrepresentation are:
(1) a representation, (2) its falsity, (3) its matésia(4) the speaker’s knowledge of its falsity or
ignorance of its truth, (5) his intent that iiosild be acted on by the hearer and in the manner
reasonably contemplated, (6) the hearer’s ignorahds falsity, (7) his reliance on its truth, (8)
his right to rely thereon, and (8)s consequent and proximate injufiyim v. Trim 33 So. 3d
471, 478 (1 19) (Miss. 2010) (citifdcCord v. Healthcare Recoveries, In860 So. 2d 399, 406

(1 17) (Miss. 2007)).



Grinstead’s Complaint [2] does not identifpyaparticular statements as fraudulent, or
even a specific speaker that could qualify asititeal “who” in the analysis of a fraud claim.
Instead, his Complaint [2] onlyoatains the general allegation that Specialized Loan Servicing
fraudulently inflated his income. Grinstead da®t specify the “who, what, when, where, and
how” required under the heightene@gdling standard of Rule 9(b).

For the above reasons, Grinstead has fdibedtate a claim in Count VII upon which
relief can be granted, and Defendant Specializsth Servicing’s Motion to Dismiss is granted
as to this claim.

Sur-Reply

Plaintiff Grinstead has also filed a Motion feale to file a sur-reply [27] relevant to the
instant motion [6]. Defendants Bank of New rKoMellon and Specialized Loan Servicing
oppose the Plaintiff's filing of a sur-reply and have filed their own Motion to Strike [35]. The
Court has reviewed the Sur-Replyhich highlights a clause of the Deed of Trust already before
the Court in an effort to provide a morebstantial basis for thélaintiff's claims. The
referenced clause of the Deed of Trust providas shiccessors in interest to the Deed of Trust
must honor earlier loan modifications. Besauthe Court has found above that a loan
modification was never executedforalized in this case, this clause has no additional effect on
the Court’s ruling on the instant motion. For thesasons, the Plaintiff's Motion to file a sur-
reply [27] is GRANTED, and the DefendaMotion to Strike [35] is DENIED.

Conclusion
The Court finds that Plaintiff Grinsteadshearried his burden undthe liberal pleading

standards allowed by Federal RutésCivil Procedure 12(b)(6) fo€ount I, breach of contract

10



against Bank of New York Mellon as the successanierest to the deed of trust. Therefore,
Defendant Bank of New York Mellon’s Motidn Dismiss as to Count Il is DENIED.

However, the Plaintiff has not met his bunden his claims against Specialized Loan
Servicing as to: Count IV, Breach of Implied@nant of Good Faith and Fair Dealings, Count
VI, Negligent Impairment of Credit, or Countll Fraudulent Misrepresentation. Defendant
Specialized Loan Servicing’s Mon to Dismiss is GRANTED as to Counts 1V, VI, and VII.
Because Grinstead withdrew his fifth causeaofion, there are no remaining claims against
Specialized Loan Servicing and thene DISMISSED as a party defendant.

SO ORDERED thisthe 24th day of September, 2015.

/sl Sharion Aycock
UNITED STATESDISTRICT JUDGE
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