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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSI PPI
OXFORD DIVISION

ALLSTATE INSURANCE COMPANY PLAINTIFF

V. Civil Action No.: 3:15-cv-00114-M PM-RP

JOHN ROBERT SCARBROUGH DEFENDANT
ORDER

This matter comes before the Court distate Insurance Company’s (“Allstate¥)otion
for Partial Summary Judgment as to the Automobile Liability Policy of Robert and Denise
Scarbrough [135]. John Robert Sdarough (*John”) and Kimberly and Rachel Holloway
(collectively “the Holloways”) have respondedopposition to the matn, to which Allstate
filed a reply. Having reviewed the submissionshaf parties, in addition to relevant evidence
and authorities, the Court is now prepared to rule.

l. Factual and Procedural Background

After growing up in Georgia, John Rob&tarbrough began attending the University of
Mississippi in 2006 and eventually receivad degree in December 2013. On April 6, 2012,
John was involved in an automobile accident in Oxford, Mississippi. At the time of the accident,
John was driving his white 2004 Toyota Tundrakrwehich was titled in his name. Kimberly
Holloway, one of John’s co-workers at Proud Larmngstaurant in Oxford, and her sister, Rachel
Holloway, were passengers in the truck attiime of the accident and allegedly suffered
multiple injuries®

At the time of the accident, John maintairs@dautomobile liability policy issued by

GEICO Insurance Company (“GEICO”). Maneer, John’s parents, Robert and Denise

! Taylor Nelson and Margaret Zuckley wersmpassengers in the truck at the time of the
accident. However, neither of those widuals is involvedn this litigation.
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Scarbrough, maintained two insurarmmlicies with Allstate—an &omobile liability policy and
an umbrella policy. Both policies were undisplyed effect at the time of the accident.
Moreover, the Holloways’ parents, Lewis andr8in Holloway, maintained a policy with State
Farm Mutual Automobile Insurance Company @tetFarm”) that provided uninsured motorist
coverage for both Lewis and Starlyatpong with any resident relatives.

About a year later, on April 26, 2013, thelldways filed an actin in state court in
Hinds County, Mississippi, attempting to obtainaeery for the injuries they sustained in the
accident. In their complaint, the Hollowayssarted negligence and gross negligence against
John and negligent entrustment against RoberCamise—his parents. The Holloways also
asserted gross negligence and malicious cdradaiens against GEICO and its agent, Dawn
Lawson, due to GEICO'’s failure to provide pagmhto the Holloways under John’s automobile
liability policy. In addition, theHolloways asserted claims agdiSsate Farm for its failure to
provide timely payment for their injuriagider the uninsureaiotorist policy.

The case was later transferred to the CirContirt of Lafayette Gunty, Mississippi. At
some point thereafter, the Holloways became awtige Allstate policieshat had been issued
to Robert and Denise. The Holloways belietteat the Allstate policies provided coverage for
their injuries and that Allstate had unlawfully atigted to the hide existence of the policies from
them. Thus, on July 3, 2015, the Hollowaysdigemotion to amend their complaint to add
Alistate as a defendant.

On July 8, 2015, Allstate filedseparate action in this Courgguesting that it issue a
declaratory judgment that neithafrthe policies issued to Robenid Denise provided coverage
for the Holloways’ injuries. Specifically, Allate asserted thatetpolicies had not been

triggered because “various requirements efgblicies are not met. For one, the alleged



tortfeasor, John Scarbrough, was not a residetfiteofiousehold of the insureds at the time of the
accident.” In the amended complaint, Allstasserts that it filed this action because “it has
become evident that [Rachel and Kimberly Holloway] will seek to invo&etistate policies of
Robert M. and Denise ScarbrouglAlistate joined the Holloways as necessary parties to the
action, asserting thaeir rights may be aftted by the case’s outcome.

Thereafter, on July 16, 2015, the Hollowdyed their amended complaint in the
Lafayette County Circuit Court action adding Allstas a defendant, seeking a declaration that
the Allstate policies is®d to Robert and Denise do, in fgmtpvide coverage for their injuries
and further alleging bad faittreach of contract and fraud.

Returning to the present amti, on April 4, 2016, the Holloway8ed an answer to the
amended complaint, a crossclaim against Bdarbrough, a counterclaim against Allstate, and a
third party complaint against GEICO, Dawnwson, and State Farm. These claims mirror the
claims made by the Holloways in the underlystgte court action, largetontaining language
identical to their state court complaint. ®ovember 7, 2016, this Court issued an order
denying motions to dismiss fiieby Allstate and John but gitamg GEICO and Dawn Lawson’s
motions to dismiss since those parties were aperly joined in this action pursuant to Federal
Rule of Civil Procedure 14. Moreover, theutt also issued an order on December 15, 2016,
separating the trials for the Holloways’ persongury claims against John and the claims
concerning the coverage issues asgedi with the Allstate policies.

Allstate has filed two motions for gal summary judgment—one concerning the
automobile liability policy and one concerning the umbrella policy. This order will address
Allstate’s motion as to the automobile liabilpplicy, and the Court wikkonsider the motion as

to the umbrella policy in a separate ord€he present motion has been fully briefed by the



parties, and upon due considevatdf the parties’ arguments, aaldition to relevant case law
and evidence, the Court finds tithé motion should be granted.
. Summary Judgment Standard

Summary judgment is propeff the movant shows that theseno genuine dispute as to
any material fact and the movant is entitlegutdbgment as a matter of law.” Fed. R. Civ. P.
56(a). A genuine dispute of matdrfact exists “if the evidends such that a reasonable jury
could return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inc., 477 U.S. 242,
248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). At the summary judgment stage, the court must
“draw all reasonable inferences in favor af tonmoving party, and it manot make credibility
determinations or wgh the evidence.'Reevesv. Sanderson Plumbing Prods., 530 U.S. 133,
150, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000). Oncentngng party shows there is no genuine
dispute as to any material fact, the nonmoyagy “must come forwakrwith specific facts
showing a genuine factual issue for triaHarris ex rel. Harris v. Pontotoc Cty. Sch. Dist., 635
F.3d 685, 690 (5th Cir. 2011). “[A] party canmtgfeat summary judgment with conclusory
allegations, unsubstantiated assertionspumly a scintilla of evidence.” "Turner v. Baylor
Richardson Med. Ctr., 476 F.3d 337, 343 (5th Cir. 2007) (quotlrgtle v. Liquid Air Corp., 37
F.3d 1069, 1075 (5th Cir. 1994)). “If the nonmovpayty fails to meet this burden, the motion
for summary judgment must be grantedittle, 37 F.3d at 1075.

[11.  Discussion

As a preliminary matter, the Court notes tiiiet contract at issue—the Allstate liability
policy—contains a choice of law clause, specificatiyting that “any and all claims or disputes
in any way related to this policy shall be gowtrby the laws of Georgia.” This Court has

previously recognized that whercantract contains a choice oflalause, the law of the chosen



state will be applied to govern the parties’ ecaatual rights and duties unless: “(1) the chosen
state has no substantial relationship to th&égsor the transaction and there is no other
reasonable basis for the parties’ choice, or (B)yapg the chosen state’s law would be contrary
to a fundamental policy of a statdich has a materially greater ingst than the chosen state in
the determination of the particular issue and Whimder the rule of § 188, would be the state of
the applicable law in the absence ofediective choice of law by the partiesl’agrone Const.,

LLC v. Landmark, LLC, 40 F.Supp.3d 769, 777 (N.D. Miss. 2014) (quoting Restatement
(Second) of Conflict of Laws § 187 (1971)).

Applying this standard, the Court fintsat Georgia law—the law chosen by the
parties—should govern this dispute. The fpolicyholders, Robert and Denise, are Georgia
citizens. Additionally, the parties have not itiBed any fundamental policy of Mississippi that
the application of Georgia law would violate. fatt, none of the partiesise this issue in their
arguments whatsoever. The Court will therefgrplya Georgia contract law to the extent that
such law is necessary in deciding this mattemtieés that Georgiand Mississippi law appear
to be largely similar in the areas relevant to this case.

Under Georgia law, “[w]hen an insurancenttact is deemed to be ambiguous, it will be
construed liberally against the insuagrd most favorably for the insuredtate Farm Mut.

Auto Ins. Co. v. Saton, 685 S.E.2d 263, 265 (2009). However, the court “may not strain the
construction of the policy so &3 discover an ambiguity.Td. at 265-66 (quotinghaw v. Sate
Farm Mut. Ins. Co., 129 S.E.2d 85 (1962)). The rule ofdiial construction cannot be used to
create an ambiguity where one does not eaisd, “where the language fixing the extent of

liability of an insurelis unambiguous and but one reasonablestruction is possible, the court



must expound the contract as madkl’ at 266 (quotingCotton States Mut. Ins. Co. v. Bowden,
221 S.Ed.2d 832 (1975)).

With these principles in mind, the Court ntwvns to the contract in dispute. The
relevant portion of the policy pvides that it “protects ansared person from liability for
damages arising out of the ownership, maintenancse, loading or unloading of an insured
auto.” Thus, in order for coverage to exist, élteident must involve dimsured person” and an
“insured auto,” making the definitions of thosente critically important. The contract provides
the following definition for “insured persons”:

Insured Persons

1. While using your insured auto:

a)you’;

b) any resident; and
c) any other person using it with your permission.

2. While using a non-owned auto:
a) you; and
b) any resident relativesing a four wheel privajgassenger auto or utility
auto.

3. Any other person or organization lialide the use of an insured auto if the

auto is not owned or hired by thisrpen or organization provided the use
is by an insured person under (1) or (2) above.

2 The Court notes that thesérmiples mirror Mississippi law othis point. Under Mississippi
law, “[a]mbiguous terms in an insurance contract are to be construedmoostly against the
preparer, the insurance compangsuth Carolina Ins. Co. v. Keymon, 974 So.2d 226, 230
(Miss. 2008)see also Sate Farm Mut. Auto. Ins. Co. v. White, 2016 WL 4702372, at *2 (S.D.
Miss. Sept. 7, 2016) (“Ambiguous language shdaddtonstrued against the insurer, as the
drafter of the policy, ahin favor of the insured.”) (ietnal citation omitted). However,
“[a]lithough ambiguities in an insurance policy amnstrued against the insurer, a court must
refrain from altering or changing a policy are terms are unambiguQuiespite resulting
hardship on the insuredld. (citing Sate Farm Mut. Auto. Ins. Co. v. citzs, 394 So.2d 1371,
1373 (Miss. 1981)).

® For the purposes of this policy, “you” reseo Robert and Dese Scarbrough—the named
policyholders.



Regarding “insured autos” the contract states:

Insured Autos

1. Any auto described on the Policy Dadtions and the four-wheel private

passenger auto or utility auto yougaae during the policy period as a
replacement.

2. An additional four-wheel private p@&sger auto or utility auto you acquire

ownership of during the policy period. This auto will be covered if we
insure all other private passengetasuor utility autos you own. You
must, however, notify us within 60 dagsacquiring the auto and pay any
additional premium.

3. A substitute four-wheel private pasger auto or utility auto, not owned

by you or a resident, being temporarily used while your insured auto is
being serviced or repaired, ibiyour insured auto is stolen.

4, A non-owned four wheel private passenger auto or utility auto used by you

or a resident relative with the permw@siof the owner. This auto must not
be available or furnished for thegular use of an insured person.

The Court notes that the “Definitionsgéaion of the contract provides th&ésident or
Reside means the physical presence in your houskWwih the intention to continue living
there. Unmarried dependent children whilaperarily away from home will be considered
residents, if they intend to continue to liveyiour household.” Relying on this language, in its
order issued on September 19, 2016, the Couddsthat the issue of whether John was a
resident hinged upon his intent,mely whether he intended torttinue to live in his parents’
household. The Court further heldthhis determination is a fagtiestion for a jury to decide.

Allstate asserts thdttis entitled to sumiary judgment regardless of whether John is
considered a “resident” because “John was not operating an ‘insured auto’ within the definition
of the policy at the time of the loss[.]” As qadtabove, the “Insured Autos” section has four

subparts. Allstate asserts that nonéhoke sections are applicable, making coverage

nonexistent. In opposition, John and the Hollgsvargue that the contractual language is



ambiguous and should, therefore,domstrued in favor of covega. In accordance with the
analysis set forth hereinafter, the Court agrees with Allstate’s position.

As set forth above, the firstibsection for “Insured Autosficludes “[a]jny auto described
on the Policy Declarations and the four-wheel private passenigeorautility auto you acquire
during the policy period as a replacement.” The policy declaration only includes a 2004 Cadillac
Escalade and a 2004 Lexus LS430. Moreover, Johrck was not a replacement auto for either
of those two autos. Accordingly,aliirst subsection isot applicable.

The second subsection provides coveragadaditional autos acawd during the policy
period. The policy period was January 19, 2012 to July 19, 2012. Both John and Robert testified
that John purchased the truck frombRrt well before the policy periddTherefore, John’s
truck was not acquired during this time periadd this subsection is also inapplicable.

The third subsection provides coveragedaeplacement auto being used while an
insured auto is being repaired, seed, or if it is stola. This section is also inapplicable to the
case at hand, as John’s truck was not a replaceauemt In fact, he had been driving the truck
since approximately 2006.

The final subsection provides coverage for “[a] non-owned four wheel private passenger
auto or utility auto used by you or a resident retatvith the permission dhe owner. This auto
must not be available or furhied for the regular use of an insured person.” This subsection
creates the basis of the parties’ dispute.

Arguing that this subsection does nabyide coverage, Allstate asserts that:

* In their depositions, both John and Robert testified that John “purchased” the truck from
Robert. However, John testified that he digrdy anything for the truck, and Robert testified
that he cannot remember the price. Neveri®li¢ is undisputed that John acquired the truck
from Robert—regardless of theigg—well before the policy period.

® The Court notes that neither John nor théiddays seriously dispute that the first three
subsections do not apply in this case.



If John is considered a regint relative, which Allsta alleges he is not, the

inquiry goes no further: noowerage is afforded pursuao this sibsection. If

John is not considered a resident relatihere remains no coverage afforded

under this policy because the truck unquestionably was available for his regular

use. In fact, the truck was his maimrfoof transportation and was his “every

day” vehicle.

Thus, Allstate avers that this subsectionsdoet provide coverage, regardless of whether
John is considered a “residentOn the other hand, John avers that:

[T]he language upon which Allstate bagssdenial of coverage is highly

ambiguous. While the vehicle in questiwas available to John for his regular

use, it was unavailable to either of hisgrds, Robert or Denise. This has the

effect of making the vehicle unavailable tbe use of insured persons Robert and

Denise Scarbrough, meaning that it wolidavithin the definition of “non-

owned” vehicle. Further, the two sentes—one extending coverage to usage of

non-owned vehicles, the other exchglicoverage of non-owned vehicles—

appear to make a distitnan between the terms “regidt relative” and “insured

person.” In either case llatate’s interpret#on of the clause that it excludes

John’s vehicle from coverage istrtbe only reasonable interpretation.

While the Court appreciates John’s atpe to portray the contract language as
ambiguous, it is unpersuaded. the Court’s view, the languageiasue clearly does not provide
coverage. As quoted above, the relevant langdadines an “insured auto” as “[a] non-owned
four wheel private passenger aotoutility auto used by you @ resident relative with the
permission of the owner. This auto must noaibailable or furnished for the regular use of an
insured person.”

Presuming that John is an “insured p@fsunder the contract, this subsection is
inapplicable as any auto furnished for the raguke of an “insured person” is excepted.
According to the deposition testimony, John'’s krbas been available and regularly used by
him for many years, making coverage inappliealiHowever, the contract also precludes

coverage if John is not consideraal “insured person” because fitet sentence requires that the

auto be used by a policyholder or a residefdtive. The Court is not persuaded by John’s



attempt to create an ambiguity between the téresdent relative and fisured person.” The
“Insured Persons” section, which the Court quoteava, clearly states that a relative is included
in the definition of an “insured person” for tharposes of the contractherefore, it appears
clear to this Court thahe policy’s language of “resident relative” in one sentence followed by
“insured person” in the next does not creatam@biguity such that the contract must be
construed in favor of John.

The Court rejects John’s efforts to characterize the achoial language as ambiguous.
See Saton, 685 S.E.2d at 266 (“[T]he rule of liber@nstruction of an insurance policy cannot
be used to create an ambiguihere non, in fact, exists.”)Keymon, 974 So.2d at 230
(“Although ambiguities in an insurance policy amnstrued against the insurer, a court must
refrain from altering or changing a policy arfe terms are unambiguQuiespite resulting
hardship on the insured.”).

Relying on this analysis, the fourthlsection—like the previous three—does not
provide coverage. Therefore, as asserted by Allstate, regardless ofrnlloétinés considered an
“insured person,” he was not operating an “inswetb” at the time of the accident. Therefore,
the automobile liability policy does not provideverage and Allstate is entitled to summary

judgment as to that policy.
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Conclusion
Accordingly, it is hereby, ORDERED that Allstaté&/ktion for Partial Summary
Judgment as to the Automobile Liability Policy of Robert and Denise Scarbrough [135] is
GRANTED.

SO ORDERED, this the 2day of March, 2017.

[ MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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