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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
OXFORD DIVISION

CHARLESJ. EASLEY PLAINTIFF
V. No. 3:15CV150-SA-SAA
P.SMITH DEFENDANT

MEMORANDUM OPINION
This matter comes before the court ongditeseprisoner complaint of Charles J. Easley, who
challenges the conditiom$ his confinement undéd2 U.S.C. § 1983. Fordfpurposes of the Prison
Litigation Reform Act, the court natehat the plaintiff wascarcerated when Higed this suit. The
plaintiff has brought the instantssaunder 42 U.S.C. § 1983, which pdes a federal cause of action
against “[e]very personitho under color of state tnority causethe “deprivation of any rights,
privileges, or immunitiesecured by the @stitution and laws 42 U.S.C. § 1983. The plaintiff
alleges that the defendant dertigtd meaningful access the court and has rétded against him for
seeking access. The defiant has moved [37] for summary juggnt. The plaintiff has also moved
[34] for summary judgment, andeldlefendant has responded. Thé#engs ripe forresolution. For
the reasons set forth below, thetimo [37] by the defendant for sumary judgment will be granted;
the motion [34] by the plaintiff fosummary judgment will be denieahd judgment will be entered
for the defendant.
Summary Judgment Standard
Summary judgment is appropeaf the “materials in theecord, icluding depositions,
documents, electronically storedarmation, affidavits odeclarations, stipuli@ns (including those
made for purposes of the motionynadmissions, interrogatory answgor other materials” show

that “there is no genuirgispute as to any materiakct and the movant entitled to judgment as a
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matter of law.” ED.R.Civ.P. 56(a) and (c)(1). “The moving parhust show thaf the evidentiary
material of record were reducedadmissible evidence in courtywbuld be insufficient to permit the
nonmoving party to cayrts burden.”Beck v. Texas State Bd. of Dental Examir64 F.3d 629,
633 (8" Cir. 2000) (citingCelotex Corpy. Catrett 477 U.S. 317 (19863ert. denieg484 U.S. 1066
(1988)). After a progemotion for summary judgmergt made, the burden disito the non-movant to
set forth specific facts showing there is a genuinissue for trial. Anderson v. Liberty Lobbinc.,
477 U.S. 242, 249, 106 S. Ct. 250511, 91 L. Ed. 2d 202 (198@eck 204 F.3d at 63RAllen v.
Rapides Parish School B&04 F.3d 619, 621 {5Cir. 2000);Ragas v. Tennessee Gas Pipeline
Company136 F.3d 455, 458 {5Cir. 1998). Substaive law determineshat is material Anderson
477 U.S. at 249. “Only disputeser facts that might affecteroutcome of theuit under the
governing law will properly precludbe entry of summary judgmeritactual disputes that are
irrelevant or unnecessamll not be counted.”ld., at 248. If the non-movasets forth specific facts
in support of allegationsseential to his claim, a gemei issue is presente@elotex 477 U.S. at 327.
“Where the record, taken as a whaevlld not lead a ratnal trier of fact tdind for the non-moving
party, there is no genwgrissue for trial.”"Matsushita Elec. Indus.aCv. Zenith Radio Corp475 U.S.
574,587, 89 L. E®d 538 (1986)Federal Savings and ko, Inc. v. Kraj) 968 F.2d 500, 503 (5
Cir. 1992). The facts are reviewed drawirlgedsonable inferencesfavor of the non-moving
party. Allen, 204 F.3d at 62 PYCA Industries, Inc. v. Hares County Waste \W&xr Management
Dist., 177 F.3d 351, 161 {5Cir. 1999);:Banc One Capital Paners Corp. v. Kneippeb7 F.3d 1187,
1198 (8 Cir. 1995). However, this is so only when thisréan actual cotroversy, thais, when both
parties have submitted evidence of contradictory fatiigtle v. Liquid Air Corp, 37 F.3d 1069, 1075

(5" Cir. 1994):seeEdwards v. Your Credit, Inc148 F.3d 427, 432 (SCir. 1998). Irthe absence of



proof, the court doasot “assume that the nonmoving party caaavould prove th@ecessary facts.”
Little, 37 F.3d at 1075 (emphasis omitted).
Undisputed Material Facts'

Easley is currently servindfifteen year sentence for burglarizing an occupied residence in
Santa Monica, California and stealimguitar. Easley entered a pégaeement in which he pled no
contest to first degree burglarizasley was sentenced to fouaggon the burglargonviction, but
prior felonies and prison semices increased his total e to fifteen yearsSeekasley Criminal
Court File Opinion February 26, 201Galif. App. Exhbit B at CCA-0041.

On or about March 28, 2014, Eaglfiled a notice of appealdim this conviction. See Easley
Criminal Court File Opinion Reuary 26, 2015 Calif. App. Exbit B at CCA-0023. Easley was
appointed an attorney to handis hppeal. On Octob2d, 2014, Easley’starney, Athena Shudde,
Esq., sent him a letter advising hinat there was no legitimate ground &m appeal dfis conviction.
SeeA. Shudde October 22014. Letter Exhibit CAttorney Shudde filé a brief on October 28,
2014, that set forth the issues digt not argue any sutastive basis to ovemrn the onviction. See
Easley Criminal Court FilgvendeBrief Exhibit B at CCA-0027. Thappellate brief was filed in
accordance witPeople v. Wend@5 Cal. 3d 436 (Calif. 1979vhich allows an attoey to file a brief
explaining the factand issues with no substantive argumefies a conscientious examination of the
record reveals that there is no algle basis for the appeal. UnWéendehe attorney is not required
to include a statement of the attorney’s effortsamclusions but must file a brief stating facts and
issues, after which the court must review thaemnticord before deteming there is no arguable

basis for appeal.

! The exhibits referenced ihis memorandum opinion can beifinl in the defendant’s motion for
summary judgment.
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Ms. Shudde advised Easley tf{gf you have anything you wald particularly like the court
to look for, you may raise that issun your brief . . . [fnce the courwill review theentire record,
you do not have to do much morarHet it know wht issues you think | shild have raised on your
behalf.” SeeA. Shudde October 24, 2014, Letter, Exhibit C. In her appellate brief, Attorney Shudde
requested to be relieved appointed coundalit only“if appellant so requestsSeeEasley Criminal
Court File,WendeBrief, Exhibit B atCCA-0030. The appellate file doest reflect that Easley ever
requested Attorneghudde be relieved.

During the time Easley wasagaling his criminal conviction, he had access to the law library
a minimum of two hours a weekwwrk on his criminal appeabeeP. Smith Declation § 4, Exhibit
A. Easley first submitted a requést PLU status otNovember 3, 2014SeeP. Smith Declaration
5, Exhibit A. Patricia Smith dinot have the power to grantdeny Easley’s PLU application
because all such decisicare made by the prison library at TCQ@Foy the California Department of
Corrections and RehabilitatioseeP. Smith Declaration 5, Bit A. Smith only became
involved in Inmate Easley’s request for PLidtgs after appealed the initial denial in the
administrative grievance procegs)ich occurred on Februant 12015, the date he filed a CDCR 602
and 602A.SeeP. Smith Declaration 5, Exhibit A.

Denial of Accesstothe Courts

As the plaintiff had adequasecess to the courts through cal@ppointed t@rosecute his
criminal appeal — and as he ladleged no harm from limited accessttegal library — his claim for
denial of access to the ctaiwill be denied. Unddsounds v. Smitt#30 U.S. 817, 821 (1977),
prisoners possess a consiitnal right of acess to courts, including havitige “ability . . . to prepare
and transmit a necessarg&edocument to court.Eason v. Thaler73 F.3d 1322, 1328 (xCir.

1996), quotindBrewer v. Wilkinson3 F.3d 816, 821 {5Cir. 1993) cert. denied510 U.S. 1123



(1994). The right chccess to the cdsris limited to allow prisonexgoportunity to file nonfrivolous
claims challenging thegonvictions oiconditions of confinementlones v. Greningef 88 F.3d 322,
325 (3" Cir. 1999). “Interfererewith a prisoner’s rigtto access tthe courts, such as delay, may
result in a constitional deprivation.”Chriceol v. Phillips 169 F.3d 313, 317 tf‘lii:ir. 1999) (citations
omitted).

However, “[a] denial-of-access-to-the-courts claimasvalid if a litigant's position is not
prejudiced by the lged violation.” Ruiz v. United State$60 F.3d 273, 275 {5Cir. 1998);
Henthorn v. Swinsg®55 F.2d 351, 354 {KCir. 1992)cert. denied504 U.S. 9881992), citing
Richardson v. McDonnel841 F.2d 120, 122 t(K:ir. 1988). Itis only win a prisoner suffers some
sort of actual prejudicer detriment from denial @fccess to the courts that the allegation becomes one
of constitutionamagnitude.Walker v. Navarro County Ja#t F.3d 410, 413 {5Cir. 1993):see
Howland v. Kilquist833 F.2d 639, 642 {TCir. 1987). To prove his clai, a plaintiff must show real
detriment — a true denial of accessuch as the loss afmotion, the loss of a right to commence,
prosecute or appeal &ncourt, or substantial delay in obiag a judicial deermination in a
proceeding.See Oaks v. Wainwright30 F.2d 241 {5Cir. 1970).

An inmate’s right of access to the courts rhayulfilled in ways other than access to a law
library. Lewis v. Casg\p18 U.S. 343, 351,116 S.@tL74, 2180 (1996). Thegtit of access to the
courts is not “an abstract, freesting right to a law library or ¢gal assistance[;] an inmate cannot
establish relevant actual injury simply by estditig that his prison's lalibrary or legal assistance
program is subpar in sontteeoretical sense.ld. In this case, the plaintiff's access to the courts is
through the counsel appointed hirfi]dr, once the State has providegetitioner with an attorney in
postconviction proceedings, it ia®vided him with the ‘capality of bringing contemplated

challenges to sentencesconditions of confinemebefore the courts.”Lamp v. lowal22 F.3d



1100, 1106 (8 Cir.1997), quoting.ewis v. Caseyp18 U.S. 343, 356 (1996&e also Schrier v.
Halford, 60 F.3d 1309, 1313-1314"(8ir.1995) (having appoted counsds one way irwhich state
can shoulder its bueth of assuring acss to the courtsganders v. Rocklar@ounty Correctional
Facility, No. 94 Civ. 3691, 1995 WL 479445 at *2 (S.D.NAUg. 14, 1995) (“Bythe appointment of
counsel, plaintiff was afforded meagfual access to the cdsrin his trid”) When a state provides
adequate legal assistance to a prisoner, the stdtdfitlad its obligation toprovide him access to the
courts — and need not provide access to a lawylibfatmates are entitleih either adequate law
libraries or adequate assistance from persaimett in the law, but certainly not bottiVieeks v.
California Dep't of Corrections1993 WL 330724 (8Cir. Aug.31, 1993), citindBounds 430 U.S. at
828

The plaintiff had counselppointed to prosecute appeal of his criminatharges, and he also
had two hours of access to thgdklibrary each week. Counselbmitted a brief to the appellate
court, which, undeCalifornia law, had the duty to conduai@novaeview of the record to
determine whether any appealablies existed. Thoudltr. Easley had the opportunity to terminate
appellate counsel's séces, he did not do so. As such, Mrskeg had adequate access to the courts
through his attorneyna his allegations to the twary will be dismissg for failure to state a
constitutional claim.

Retaliation

In his motion for summary judgment, Mr. Eastegues that Ms. Smitietaliated against him
because he sought to amend avainee to include aaim for money damages against another staff
member (Ellington) and a claim thas criminal appeal had beersulissed while he was waiting to
be placed on Priority lgal User (“PLU”) status. Ms. Smithrteinated the new grievance (which Mr.

Easley wished to be filed as amendment), noting that the ultimé&sue was the same: Mr. Easley’s



request to be placed on PLU stat Easley also args that Ms. Smith retaliated against him by
stating in a final report dfer investigation of the matter titzdsley had been reggented by counsel
during the direct appeal bfs criminal conviction.

Prison officials may naktaliate against prisers for exercising theconstitutional rights.
Morris v. Powel| 449 F.3d 682, 684 {SCir. 2006). On the other harmhurts must view such claims
with skepticism to keep from getting bogged dowevary act of discipline prison officials impose.
Id. The elements of a claim undeetaliation theonare the plaintiff's invoation of “a specific
constitutional right,” the defendant’s intent to retiagainst the plaintiff fdiis or her exercise of
that right, a retaliatorgdverse act, and causatioe, “but for the retaliatgr motive the complained
of incident . . . wouldhot have occurred.WWoods v. Smitt60 F.3d 1161, 1166 {%ir.1995)
(citations omitted )ert. denied516 U.S. 1084, 116 &t. 800, 133 L. & 2d 747 (1996). A
prisoner seeking to estalbiia retaliation clairmust also show that theigwn official's conduct was
sufficiently adverse so thatitould be capable of deterringparson of ordinary firmness from
exercising his constitutionaghts in the futureWinding v. Grimes4:08CV99-FKB, 2010 WL
706515 at 3 (S.D. Miss. Feb. 22, 201ing Morris v. Powell449 F.3d 682, 684—85&ir. 2006)
at 685. A single incidenhvolving a minor sanction is insuffent to proveetaliation. Davis v.
Kelly, 2:10CV271-KS-MTP (citingones v. Greningel88 F.3d 322, 325 {KCir. 1999),
2:10CV271-KS-MTP, 2012 WL 3544868.). Similarly, irconsequentiakde minimi$ acts by prison
officials do not give ge to an actionabtetaliation claim.See Morrisat 685. Mere participation in
the grievance process does not gige to a claim under 42 U.S.C. § 19&3hghani v.
Vogelgesang?226 Fed.Appx. 404, 406" (&ir. 2007).

In this case, Mr. Easley mystove that he engaged in ctngionally protected activity

(seeking redress for grievees), faced significaadverse consequencesj dmat such action was



taken “in an effort to chill [hisaccess to the courts or to pimjeim]for having brought suit.”
Enplanar, Inc. v. Marshll F.3d 1284, 1296 {XCir.), cert. denied513 U.S. 926, 11S. Ct. 312, 130
L. Ed. 2d 275 (1994%ee alséerio v. Members of Loussia State Board of Pardor821 F.2d 1112,
1114 (%' Cir.1987). The showing isuch cases must be more thangtisoner’s “peisnal belief that
he is the victim of retaliation.iWoods v. Edward$1 F.3d 577, 580 {5Cir. 1995). Johnson v.
Rodriguez110 F.3d 299, 310 {XCir. 1997).

The Fifth Circuit has made clear the dangegenimitting retaliation claims to proceed in the
absence of factual afjations to support an inference of a retaliatootive. InWhittington v.
Lynaugh 842 F.2d 818, 819 {5Cir. 1988), the plaintiff, Dael Johnson, had filed numerous
lawsuits against administrators and staff witthia Texas prison system. The defendants then
denied Johnson’s request torkais custody status upgradadd Johnson alleged that the
denial was in retaliation fdiing his previous suitsld. The Fifth Circuit rejected Johnson’s
claim — and explained why courts must insigbn specific factual algg@tions to support an
inference of retaliation:

If we were to hold that [Jmson] by his allegations in thisse had established a case
which was entitled to the fypanoply of discovey, appointment ofounsel, jury trial
and the like, we would be ebtshing a proposition thatould play havoc with every
penal system in the comp Prison administrators mudassify and move prisoners.

It is a virtual truism that any prisonehwis the subject of aadministrative decision
that he does not like feelsatthe is being discriminateagainst for one reason or
another, such as the patibfj of a grievancea complaint about food or a cellmate, or
a prior complaint that he was not being tiedlsequally with other prisoners. If we
were to uphold the further @it of [Johnson’s] complaimt this case we would be
opening the door to every disgitled prisoner denied timext level of trustyship,
reassigned to another prison job, moveatother cell, [or] @iming his shoes were
uncomfortable, to lmg such a suit.

Whittington v. LynaughB42 F.2d 818, 819 {5Cir. 1988). Prisoners routinely file grievances

against prison staff on an ongoing basis, for aumber of reasons. As such, it is not
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uncommon for a prisoner to file a grievantteen receive a Rule Violation Report sometime
thereafter. Thus, to avoid tung nearly every charge of prisorgwiolations against a prisoner
into a claim of retaliation, courts insist upon gidaal allegations or evidence to substantiate a
retaliation claim, such as prisstaff issuing threats of discipkry action if an inmate files
further grievances, staff members pulling an iteraside to threaten him, members of prison
staff perpetrating unprovoked actsvadlence against an inmaitar, prison staff members wholly
fabricating charges of prison rulelations against an inmat&ee Decker v. McDongl@010

WL 1424322 (E.D. Tex. 2010) (Magiate Judge’s Report anceBommendation) (unpublished),
adopted by the District Court, 2010 W24292 (E.D. Tex.) (unpublished).

Easley engaged in constitutionally protectetivity (seeking redress for grievances), but
he did not face a significant adge consequence. Ms. Smith nigirejected a second grievance
that she perceived to be the same as thgtitstigh Mr. Easley arguéisat he was actually
trying to amend the first griemae ). As discussed aboveedtated (correctly) during the
grievance process that Easley was represdaytedunsel on direct appeal (and thus did not
qualify for Priority Legal User status). Mgasley then filed a new, separate, grievance
challenging Ms. Smith’s handling of the previairgsevance, though it @ears the process for
challenging the resolution of a grievancéhiough the appeals process for the original
grievance, not by filing a new griemee. In any event, Ms. Smithgmrticipation in the events of
this case is limited to her role as a reviewer during the gnie process, and a § 1983 plaintiff
cannot proceed against a prison official based solely on the &ffpaalicipation in the prison
grievance proces®ehghani v. Vogelgesan®26 Fed.Appx. 404, 406"(&ir. 2007). In addition,
“[tlhere is no constitutionally protected inter@sthe processing of an inmate’s grievances.”

Bell v. Woods382 F. App’x 391, 393 {6Cir. 2010) (citingGeiger v. Jowers404 F.3d 371,



373-74 (8 Cir.2005). For these reasotise plaintiff's allegationslo not establish a claim under
8 1983 for retaliation, and thoalegations will be dismissed.
Conclusion
For the reasons set forth abotree motion [34] by the plaintiff for summary judgment will be
denied; the defendant’s motion [37] for summadgment will be grante&nd judgment will be
entered for the defendants. Adl judgment consigté with this memonadum opinion will issue

today.

SO ORDERED, this, the 23rd dagf November, 2016.

/9 Sharion Aycock
U.S.DISTRICT JUDGE
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