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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
OXFORD DIVISION

ANTHONY SMITH PLAINTIFF

V. Civil Action No.: 3:15-cv-00162-M PM-RP

UNION INSURANCE COMPANY DEFENDANT
ORDER

Presently before the Court is defentddnion Insurance Company’s (“UniorFjrst
Motion for Summary Judgmeji38]. Plaintiff Anthony Smithifed a response in opposition to
the motion, to which Union filed a replyThe Court has reviewed the parties’ submissions, in
addition to relevant evidence and auttes, and is now prepared to rule.

Factual and Procedural Background?

Anthony Smith was employed as a teacher WithDesoto County School District in
Desoto County, Mississippi. On August 10, 2009|tB@ttempted to replace a light bulb in his
classroom. However, the light bulb unexpectadploded, causing Smith to lose his balance
and fall from a ten-foot ladder. As a resultlod fall, Smith sustained serious injuries to his
“head, neck, back, shoulder and other upper extresriitie is undisputed that, at the time the
accident occurred, Union was Desoto County ScBasttict’s workers’ compensation insurance

carrier.

1 Union filed a motion to strike Smith’s manse, arguing that the pEmse should be stricken
because it was filed after the appble deadline. The Court dedithis motion in a previous
order. Additionally, Smith fileén objection to Union’s reply, awing that Union exceeded the
maximum page limit. Candidly, the Court finttiese procedural maneuvers and the parties’
disagreeable nature in generabtrather tiresome. It has considered the submissions of each
party in full.

* The Court has attempted to summarizeetttensive facts giving rise to this action as
concisely as possible. However, it cannot lelpnote that the parties have made this task
difficult, as many of the underlyin@éts are unclear in their briefs.
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Due to the severity of his injuries, Smiteeded extensive medical treatment. In fact, in
his brief, he himself admitteddhhe “required a lot of mediceare.” He alleges, however, that
he failed to receive the mediaare he needed in a timelysfaon due to Union’s unnecessary
delay in providing authorization for many requested services, despite his numerous attempts to
obtain Union’s cooperation.

As a result, Smith filed suit in this Cdumn September 24, 2015, alleging that Union’s
bad faith delay in authorizing necessary medieaé and failure to promptly and properly
conduct investigations into his requests causedemotional distress. He also avers that
Union’s conduct was so egregious as to wanpanitive damages. Specifically, he alleges that
Union “delayed or constructively denied dieal care in defiance of the medical evidence
provided to it by the treating phggn, and repeatedly left [hjmvithout medical care. The
delays, and the refusal to investigate [his] needrfedical care is systemic behavior of a willful
nature representing a repetitioaad intentional wrong against [him].” He has also described
Union’s handling of his claim as a “disgrace.”

Smith’s allegations are essetly based on four specific stances of Union’s bad faith
delay in providing authorization for necessargdical care. However, prior to providing a
description of those specific instances, @wairt will set forth a brief explanation of the
administrative process for workers’ compensatiomusaio the extent it is relevant to the present
action, in order to provideontext for Smith’s allegations.

Pursuant to the Workers’ Compensation £the Act”), the Workers’ Compensation
Commission (“the Commission”) must “establishappropriate medical provider fee schedule,
medical cost containment system and utilizatewview which incorporates one or more medical

review panels to determine the reasonablenessanfies and the necessity for the services . . .”



Miss. Code Ann. § 71-3-15(3). bompliance with this statoty mandate, the Commission has
enacted a fee scheddleThe fee schedule defines “utilizati review” as the “evaluation of the
necessity, appropriateness, and efficiency fouseeof heath care services.” It permits the
insurance carrier to submit any recommended mesiggice through utilizgon review prior to
authorization and even requires that certa@dical services baibmitted through utilization
review. Once a recommended service is subdhitiaitilization review, an outside entity,
organization, or representative conductsraestigation and ultimately makes a determination
on behalf of the carrier as to whethes tlequested servicernsedically necessary.

In the case at hand, Forté was the nanteetompany that penfmed the utilization
reviews that Union submitted in this case.

With this brief background in mind, the Cotmrns to Smith’s four specific alleged
instances of Union’s delay in this cause. Asestdty Smith in his response, the four instances of
bad faith delay concern “(1) failure to authorpteysical therapy and E8ijection; (2) delay in
requests to authorize carpahnhel surgery; (3) delay in refing to authorize cubital tunnel
surgery; and (4) the refusal to authorize arokgical evaluation, antthe follow[-]Jup requests
of that doctor for diagnosticdéng.” Perhaps unsurprisingtje parties dispute many of the
underlying facts surrounding each of those fourainses. The Court will set forth the relevant
facts as to eaabf them in turn.

First Alleged Instance of Delay:

The first alleged instance of delay occurred betweeguat 10, 2009—the date of the

accident—and December 28, 2009. Smith alleges that sometime during October 2009, “Union

began to refuse physical therapy anddepal steroid inje@ns] recommended by

% The parties agree that the 2007 dekedule is controlling in this case.
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Calandruccio.” Dr. Calandruccio was Smith’s tregtphysician. As to this refusal, Union states
that, at the time this non-dadrization occurred, Sith had already completed approximately
twenty-five physical therapy sessions, alirdfich had been approved and paid by Union.
However, Forté—again, the company performing the utilization reviews for Union in this
matter—determined that the request for addifitmerapy should be denied because “Smith had
previously undergone physical therapy andmeélock, and that adabnal physical therapy

was not in accordance with applicabledglines or properly dagnented by the treating
physician.”

During this same time period, Smith receiveceardural steroid injection. On December
2, 2009, Dr. Dockery—another treating physiciameeammended that Smith receive a second
injection. This request was sehtough utilization review, anélorté ultimately found that the
request should not be authodzeOn this point, Union statéisat “[t|he treatment was non-
authorized, in part, because fivst injection onlyprovided short-term relief, and the physician
did not provide documentation to support thatdditional injectiorwould provide any long-
lasting relief.”

At the time these denials occurred, Smits not represented by counsel. The denials
were not appealed. At some point thereaemjth obtained counsel—Shane Tompkins. On or
about December 28, 2009, Tompkins filed aiomoto compel before the Commission on
Smith’s behalf, requesting an order compellihgon to authorize the additional physical
therapy sessions and a second epidural steroid injection. Accordirgparties, although no
other documentation has been submitted on the point, a hearing was held before an

administrative law judge as to the motion to cempowever, an order was not entered after the



hearing. Nevertheless, Union eteally agreed to authorizedtsecond injection and additional
physical therapy.

Smith received the second injection omkmry 3, 2010, and began additional physical
therapy on February 15, 2010. He now arguesttigeffact that Union ultimately agreed to
authorize the additional therapyss®ns and the injection tendsstmow that the initial denial
was nothing more than a delay tactic.

Second Alleged Instance of Delay:

Second, Smith alleges delay related toathorization of higarpal tunnel release
surgery, which was recommended by Dr. Calandruccio on June 30, 2010. Smith avers that
Union unnecessarily delayed in providinghaarization for the surgery. Contesting this
allegation, Union emphasizes tt&mnith had been diagnosedlwpre-existing carpal tunnel
syndrome prior to the accident and that tiveas a reasonable disputs to whether the
requested procedure was related to the accate®mith’s pre-existing condition. On July 7,
2010, Union submitted the request to utilizatioview/, and Forté issuealnotice declining the
request two days later.

Thereafter, on July 26, 2010, Tompkinsdil@nother motion to compel on Smith’s
behalf, requesting “that the @mnission compel [Union] to approve and pay for the scalene
blocks and carpal tunnel release recomdeel by his treating physician, Dr. James
Calandruccio, pursuant to the MissjEpi Workers Compensation Act.’A hearing on the
motion was set for August 20, 2010.

Prior to the hearing, Union exercised itatstory right to have Smith evaluated by a

physician of its choosing to assess the extettiofnjury and the need for medical treatment,

* Union avers that the scalene block wasdestied and was actually performed on August 3,
2010.



which is referred to as an employer medical exam (“EMEU)nion arranged for Smith to be
evaluated by Dr. Feredion Parsn. After his first appointmentas postponed, Smith was seen
and evaluated by Dr. Parsioon on Septei6e2010. Dr. Parsioon recommended an MRI and
an EMG nerve conduction study, presumably in otdexid in his determination as to whether
the surgery was medically necessary. After Ummnitrally declined to provide payment for these
tests, arguing that there was a lack otlioal evidence supportirthe need for them, it

eventually agreed to authee them sometime during November 2010. Union claims, however,
that it was unable to get in touch with Dr. Parsioon’s office for several weeks in order to
schedule the tests. Smith filed an additional amto compel the authorization of the tests in

the interim—on December 20, 2010. At some point during this time period, Union got in touch
with Dr. Parsioon’s office to schedule thetee The MRI exam was performed on December 22,
2010, and the nerve testing was performed on Jgdy2011. The administrative law judge
entered an order granting Smith’s motion thaton authorize these tests on January 6, 2011—
despite the fact that they hadesldy been performed by this point.

After receiving the test results, Dr. Parsiooneggl that the carpa@linnel release surgery
was medically necessary. He also recommeénidat Smith undergo surgery for his cervical
spine.

Smith alleges that Union was aware of Barsioon’s opinions—and Smith’s desire to
undergo the procedure— on January 11, 2011; hewé&inion still had not authorized the
surgeries as of February 9, 2011. Eventudinjth underwent the cervical fusion surgery on

March 2, 2011, and the carpal tunnel aske surgery on March 28, 2011. While Union

® SeeMiss. Code Ann. § 71-3-15(1jShould the employer desire, he may have the employee
examined by a physician otheathof the employee’s choosifgy the purpose of evaluating
temporary or permanent disability or meditabtment being rendered under such reasonable
terms and conditions as may frescribed by the commission.”).
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ultimately authorized these procedures, Smitpleasizes that it tookearly eight months for

him to receive authorization. On this point, Snsithtes that “[a] jury could reasonably conclude
the initial utilization review was improper; requiring itsowedical examiner submit diagnostic
test [sic] he needed for utilization review wagproper; or, the failuref Union to appeal the
denial by Forté and the delayanquiring his opinion we all unjustified legally and factually.”
Further, Smith argues that a jury could find ttedter Dr. Parsioonndicated the carpel [sic]
tunnel surgery was reasonable and proper, fasakof Union to authorize the surgery was
outrageous and knowinglyppreciated by Unionl[.]”

Third Alleged Instance of Delay:

Smith next alleges delay concerning hibital tunnel surgery request. After undergoing
the carpal tunnel release sungand the cervical spine surgeSmith continued to receive
various forms of medical aid, including physitarapy and multiple medications. During this
time period, Dr. Calandruccio recommended thattlisomdergo a cubital tunnel release surgery.
Accepting his advice, Smith eventually informed Calandruccio that h&ished to undergo the
procedure. On October 24, 20Dk, Calandruccio informed Union that Smith had agreed to
undergo the surgery. Union submitted the requeestilization review, and Forté issued a non-
authorization on November 11, 2011, which was not appealed.

Instead afterunsuccessfullattempting to discuss the dahwith Union and reach a
compromise, Tompkins—on Smith’s behalf—filadnotion to compel authorization of the
surgery on November 23, 2011. At some paitgr the motion was filed, Union—through its
counsel, Jeff Skelton—indicatedatht again intended to exercigs statutoryright to have
Smith evaluated by a physician of its choosinger€fore, the administrative law judge held the

motion in abeyance.



The parties dispute exactly what occurrethest point. Smith prodes a copy of a letter
from Tompkins to Skelton, wherein he “ask[¢lt the evaluation be scheduled immediately”
and further stated “[p]lease note . . . [that] ¢éineployer waited almost six (6) weeks to request
an EME.” Smith states that he did not hear lamg in response and was therefore forced to file
an additional motion to compel the surgery,@lg that Union “has not responded to continued
requests for the EME to be scheduled and an apipent date has not been set as of the filing of
this motion.”

In contrast, Union statesahit “attempted to schedutee EME appointment with Dr.
Riley Jones’ office immediately . and Dr. Jones’ first availalji was at the end of February,
2012.” Moreover, Union maintains that the appmient had already been set when Smith filed
the motion to compel on January 5, 2012, and dpallif argues that “[t]he time lapse between
the agreement to proceed with an EME and the that the EME was performed was due to Dr.
Jones’ availability, not due tny delay occasioned by Union.”

Nevertheless, Smith was eventuales by Dr. Jones on February 28, 2012. Upon
examining Smith, Dr. Jones agreed that thigital tunnel release swery was reasonable and
necessary. Smith states that thntative date for the surgery was April 5, 2012, but Union did
not provide authorization in timeConsequently, Smith filed an additional motion to compel on
April 2, 2012, requesting authoriian for the surgery. The surgery was eventually performed
on April 16, 2012.

As made apparent by thecitation of thesedcts, the parties dispute many underlying
facts concerning the cubital tunnel release surgery. Smith almatesonsidering the factual
background as a whole, it is reasonable to kemigcthat Union’s conduct was in bad faith and

only for the purpose of causing delay.



Fourth Alleged Instance of Delay:

Smith’s fourth allegation of delay concerns his request foeurologicaévaluation. On
May 21, 2012—a little over a month after the italltunnel release suegy was performed, Dr.
Calandruccio recommended that Smith undergo aotagical evaluation after he complained of
dizziness, nausea, and vomiting. After multiple attempts to communicate with Union about
setting up an evaluation, Smiited a motion to compel on June 25, 2012. Smith states that
Union remained unresponsive to his contshagempts to commucate thereafter.

The parties eventually resolved the ssand Smith was evaluated by Dr. Mohammad
Assaf on August 2, 2012. Following the evaloatiDr. Assaf completed a progress report and
“recommended an MRI of the braand a carotid ultrasound[.JHowever, Union argues that it
“had legitimate questions regarding whetherrtfommended tests were related to the work
injury, and these questions weret addressed by Dr. Assaftime only report he provided.”
Therefore, Union did not approviee requests, and Smith filed a motion to compel on September
10, 2012. A hearing on the motion was helddmtober 29, 2012, and the administrative law
judge entered an order on November 2, 2012, instigutInion to approve the tests. Thereafter,
Union authorized the tests, and tivegre performed on November 26, 2012.

Smith contends that Union’s strategy veasply to wait until the administrative law
judge ordered it to approve theste before it would do so. Theoe¢, Smith alleges that Union’s
conduct was done for no purpose other than delay and constituted bad faith.

Ultimately, Smith relies on the aggregationioése facts to support his bad faith delay
claim. Union filed the present motionrfeummary judgment on November 7, 2016. Smith

responded, and Union filed a reply. Upon daesideration of the paes’ arguments, along



with relevant authorities, and for the reasonda#h hereinafter, the Court finds that the motion
is not well-taken and should be denied.
Summary Judgment Standard

Rule 56 of the Federal Rules of Civildeedure provides thaummary judgment is
proper only “if the movant shows that there is nowgee dispute as to amgaterial fact and the
movant is entitled to judgmé as a matter of law.” #b. R. Qv. P. 56(a). A genuine dispute of
material fact exists “if the evidence is suchtth reasonable jury could return a verdict for the
nonmoving party.”Anderson v. Liberty Lobby, In&77 U.S. 242, 248, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986).

At the summary judgment stage, the moypagty “bears the initial responsibility of
apprising the district court of the basis formstion and the parts ofelrecord which indicate
the absence of a genuirssue of material fact.Smith v. Jacp2013 WL 1736660, *2 (N.D.
Miss. Apr. 19, 2013) (citingelotex Corp. v. Catretd77 U.S. 317, 323, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986)). Once the moving party shows timere is no genuine dispute as to any
material fact, the nonmoving party “must cofoavard with specific &cts showing a genuine
factual issue for trial.”"Harris ex rel. Harris v. Pontotoc Cty. Sch. Dj€835 F.3d 685, 690 (5th
Cir. 2011).

At this point in the proceedings, the distgoiurt must “draw all reasonable inferences in
favor of the nonmoving partynd it may not make credibilitgeterminations or weigh the
evidence.”Reeves v. Sanderson Plumbing Pro830 U.S. 133, 150, 120 S.Ct. 2097, 147
L.Ed.2d 105 (2000). However, the nonmoving partysirido more than simply show that there
is some metaphysical doubttasthe material facts.’Smith 2013 WL 1736660, at *2 (quoting

Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586, 106 S.Ct. 1348, 89

10



L.Ed.2d 538 (1986)). Moreover, the nonmovingtyp@annot prevent summary judgment with
“conclusory allegations, unsubstantiated assestior ‘only a scintia of evidence.”” Turner v.
Baylor Richardson Med. Ctr476 F.3d 337, 343 (5th Cir. 2007) (quotingle v. Liquid Air
Corp. 37 F.3d 1069, 1075 (5th Cir. 1994)).

“If the nonmoving party fails to meet thimirden, the motion for summary judgment
must be granted.Little, 37 F.3d at 1075. However, it isportant to note that “[sjJummary
judgment is [] improper where the court merkéglieves it unlikely that the non-moving party
will prevail at trial.” U.S v. Miss. Dep’t of Pub. SafeB09 F.Supp.2d 837, 840 (S.D. Miss.
2004) (citingNat’l Screen Serv. Corp. v. Poster Exch., |805 F.2d 647, 651 (5th Cir. 1962)).

Discussion

As an initial matter, the Court notdgt “[ulnder Mississippi law, workers’
compensation is the exclusive remedy for anrinpccurring in the course of employment.”
Casey v. Liberty Mut. Ins. G808 F. App’x 743, 745 (5th Cir. 2009) (citing Miss. Code Ann. §
71-3-9). However, “Mississippirisprudence has held thisausive remedy provision does not
bar an injured employee’s common law tori@t against an insurance carrier for the
commission of an intentional tartdependent of the accidezdmpensable under the workers’
compensation schemieRogers v. Hartford Accident & Indem. C&33 F.3d 309, 312 (5th Cir.
1998) (citingS. Farm Bureau Cas. Ins. Co. v. Hollad®9 So.2d 55, 58 (Miss. 1984))
(emphasis added) Therefore, “[ilf the injury is notompensable under [the Act], the Act does
not provide the exclusive remedytiolland, 469 So.2d at 58 (quotiridiller v. McRae’s Inc.

444 So.2d 368, 372 (Miss. 1984)).

® See also Case08 F. App’x at 745 (holding thatetexclusive remedy provision “does not
bar the independent, intentiontatt for bad faith refusal thonor an insurance contract
obligation”).
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In the case at bar, Smith’s injury occurmedhe course of his gnloyment, as he fell
from the ladder while changing afitbulb in his classroom. Therpas do not dispute this fact.
As a result, workers’ compensation is his asole remedy for thosejuries. His bad faith
claim, however, is independent of the accidemdfitsnd is based upon Union’s alleged failure to
investigate his medical needs, in conjuncimth its delay in prowding authorization for
necessary medical care. He cannot obtain werkempensation for the injuries he allegedly
incurred because of the delay, and, as dtreka Court finds that the exclusive remedy
provision does not bar his bad faith claim.

Moreover, because the parties discuss it irr thefs, the Court feels compelled to note
the distinction between denial of a claim anthgen providing authorization. While many of
the Mississippi cases concerning bad faith set forth the elements in tedergadfthe case at
hand concerns Union’s allegddlayin authorization of reasonalded necessary medical care.
Specifically, Smith states thatt]fie issues here turn upon whetbe not Union had a legitimate
or arguable reason fdelayingthe medical careral treatment requested by the various
physicians and whether such delays and withhglduthorization were willful, malicious, or as
a result of utter indifference oeglect.” Precedent does exist to support Smith’s claim that he
may proceed on a theory of bad faitlay See, e.g., Essinger v. Liberty Mut. Fire Ins.,G29
F.3d 264, 271 n.1 (5th Cir. 2008) (“Inordinate delayprocessing claims and a failure to make
a meaningful investigation have combirtedccreate a jury question on bad faithCasey 308 F.
App’x at 745-46 (recognizing théthe issue in the case wasHether [the defendant] had a
legitimate or arguable reason figlayingpayment of [the plaintiff’spenefits and whether such
delaywas a willful or malicious wrong.”) (emphasidded). Thus, it appears clear to this Court

that Smith may proceed on a theory that Unidayk authorization of necessary medical care
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and treatment and failed to conduct a sufficientstigation in a timely fashion in bad faith.
However, the Court also notes that this distinctiesults in this case being in a different posture
than many other bad faith cases. In many typiealrance bad faith cases, the underlying claim
concerns whether coverage atifuaxisted, and the bad faithatin concerns the plaintiff's
request for punitive damages. In this case, however, the underlying claim is for emotional
distress, which Smith claims was caused by Usidvad faith delay, and the request for punitive
damages is based upon the egregious nature of that same conduct.

Prior to discussing the substance of Smithésms, the Court additionally notes that
Union raises an argument that his claims are pha@d#ly barred due to the fact that he did not
obtain a final ruling from the Commission thas hequests were reasoteprior to filing the
present action in this Court. Specifically, mgiSection 71-3-15 of thdississippi Code, Union
avers that “[d]isputes over whether treatmeméasonable and/or necessarg to be resolved
though the Commission.” Furthédnion contends that “a bddith lawsuit based upon the
carrier’s refusal to pay for disputed medicalvsges and supplies cannot be maintained absent
the Mississippi Workers’ Compensation Commissigrisr determinatiorthat those services
and supplies were reasonabltelanecessary.” Union emphasix#alls v. Franklin Corp.797
So0.2d 973, 975 (Miss. 2001), sapport this position.

Union’s reliance on this aibrity to support his positioim the present action is
misplaced. INWalls, the Mississippi Supreme Gd held that the plaiift “could not maintain a
bad faith action for refusal to pay for dispdtmedical servicend supplies absent the
Commission’s prior determination that thasevices and supplies were reasonable and
necessary.’ld. at 977. In the Court’s viewVallsis distinguishable lmause it related to the

carrier’s failure to provide reimbursement foedical supplies the plaintiff purchased after
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making several requests for payment but recginim response from the carrier. Thus, it was a
bad faith denial case. In contrast, this casa do¢ involve the deniaf payment but, rather,
Union’s delay in providing authorization andl&e to promptly investigate whether Smith’s
requests should be granted. This distinctiasritgcal. While it is logical for a trial court to

require a plaintiff pursuing a bad faith dercé&im to obtain a por finding from the

Commission that his request was reasonatengcessary, the same purpose would not be
furthered by such a requirement in this case. Smith’s claim is not that Union wrongfully denied
his requests. In fact, Smith does not displié Union ultimately authorized each of his

requests concerning the four adorentioned instances. His chais based upon the fact that

Union wrongfully stalled and delayed in prding authorization and failed to conduct an
investigation of the reasona&pless of his requests in aéinfashion. A finding by the
Commission that the medical sems were reasonable and necessary would have no bearing on
whether or not Union’s alleged delay was in k&ith. Therefore, because the reasoning behind
Wallswould not be furthered, the Court declinespply it as a bar to Smith’s claims in this

case.

The Court now turns to the substance ofddfs arguments. As stated above, relying on
his allegations of Union’s badifa, Smith has asserted a clafion emotional distress caused by
Union’s bad faith delay and also requests punii@mages due to the egregious nature of that
conduct. The Court will firstadress Smith’s underlying bad faithkaim and then turn to his
claim for punitive damages, as Union has urged that summary judgment is appropriate as to each

of them.
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Underlying Bad Faith Claim:

To prevail on a bad faith claim under Mississippi law, a plaintiff must establish “(1) a
contract of workers’ compensan insurance existed betweer tthefendant and the plaintiff's
employer; (2) the carrier dead the plaintiff's compensabdlworkers’ compensation claim
without a legitimate or arguableason; and (3) the denial of benefits constitutes a willful and
intentional or malicious wrong.Casey 308 F. App’x at 745 (quotinBogers 133 F.3d at 312).

Here, the parties do not dispuhat a workers’ compensatigontract existed between
Union and Desoto County School District—Smithimployer. Therefore, the first element is
undoubtedly satisfied. Consequently, the cruthefCourt’s analysis concerns the second and
third elements—whether Union had a legitimatai@uable reason to delay authorization of the
requested medical care and whether that delay was willful and intentional or malicious. As to
these elements, the Court finds that genuine issuesterial fact remaim dispute, precluding
summary judgment.

As set forth in great detail above, there aultiple allegations of delay in Union’s
handling of Smith’s requests for medical treattnéddowever, Union correctly contends that
delay alone is insufficient. Rather, Smith must show that Union lacked an arguable or legitimate
basis for the delay, as Mississipaiv makes clear that he canmetover “if the carrier has a
reasonable cause for such denial or delaytderty Mut. Ins. Co. v. McKneegl$62 So.2d 530,

533 (Miss. 2003). In determining whether an atga or legitimate basis for the delay existed,
courts should consider thetadity of the circumstanceslames v. State Farm Mut. Auto. Ins.

Co, 743 F.3d 65, 71-72 (5th Cir. 2014). Moreovbe Mississippi Courdf Appeals has made

" The third element has also been describeshawing that the carri¢acted with willful,
malicious, gross, negligence, or reckless disregard for the rights of the claiffdate’v. Am.
Federated Ins. Cp865 So.2d 387, 391 (Miss. Ct. App. 2004).
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clear that “[n]ot all diays in the payment of claims are actionablBilate, 865 So.2d at 394.
Citing a secondary source, the court further stated:

Obviously, some delay in evaluating claims is inevitable, legitimate and socially

useful. Insurers are entitled, and in flegally obligated, to investigate fully the

legitimacy of claims, and some skepticismevaluating claims is appropriate.

Sine an insurer has anlgation under Mississippi law to investigate claims,

discharging that duty is nttad faith. However, an inadequate investigation of a

claim may create a jury questi on the issue of bad faith.

Id. (quoting Jeffrey JacksoMississippi Insurance Law 12:5 (2001)).

Concerning the second bad faith element, b@iggues that it had a reasonable basis for
the delays in authorization tife various requested medical seeg. As to the allegations
concerning the additional physical therapy sessions and the epieéuo#d stjection, Union
emphasizes that it relied uponri&s non-authorization but ultiately conceded the issue and
permitted Smith to receive the requested treatmenion attempts to characterize this conduct
as favorable toward its side—that it authorisetment which it was not required to do. Smith,
however, contends that this contlactually weighs in his favor,ating that it shows Union had
been acting in bad faith by not authorizing thguest earlier. Additionally, Smith highlights the
fact that Union never provided notice thia¢ request services were being denied.

As to the carpal tunnel edse surgery, while Union was tanly entitledby statute to
have its own physician evaluate Smith to determine the necessity of the surgery, there is a
dispute as to the cause of the delay betweenime Union made édecision to have Dr.
Parsioon evaluate Smith and the time wheretrauation actually occurred. Smith, of course,
avers that it was part of Uym’s broad delay scheme, while ion argues that it was due to a

scheduling conflict. There was also a delay ithadzation of the tests that Dr. Parsioon ordered

upon completing the evaluation—the caaéehich the parties dispute.
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Likewise, the parties disputeditause of the delay in autimation of the cubital tunnel
release surgery, making largely similar argumastthey did concerning the previous surgery.
And regarding the recommended radagical evaluation, the partieekxplanations of the facts
diverge. Ultimately, Union did wait until afteréladministrative law judge ordered it to approve
the evaluation. Union argues that its failure tthatize the tests was duea legitimate concern
as to whether the neurological issues Smith exgeriencing were relatéd the accident. Smith
argues that, when considered imligf the various other delaysjstreasonable to conclude that
Union simply chose to delay in bad faith.

In short, the Court finds that summary judgmhis not proper on this point. Based upon
a review of the facts, it is clethat many delays occurred. Gfurse, the delays may have been
due to a reasonable cause; howeMaipn has not convinced the Cothrat such a cause existed.
Stated differently, while it is possible that Unismeasons are true ancpide an arguable basis
for denying the requests, it is algossible that theseasons were not true and that the company
simply wished to delay authorization in badHaas Smith suggest#t this stage in the
proceedings, the Court must vieW facts in the light most favable to Smith. Doing so, the
Court finds that summary judgment is not proper on this point.

The Court now turns to the final bad faitlement, which is whether the delay was done
willfully or maliciously. Smith avers that Uniontelays in the processing of his requests were
absolutely done willfully and intentionally and keedone only for the purpose of causing delay.
Union, predictably, disputes thadlegation and claims that thelags were all legitimate and had
nothing to do with a desire to prevent Smith fraroeiving the medical attention he needed. On
this point, there is, in the Coustview, a factual dispute whichro#ot properly be decided at the

summary judgment stag&ee Kinsella v. OfficeMax, In@017 WL 1274054, *4 (N.D. Miss.
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Apr. 3, 2017) (citingKennett-Murray Corp. v. Bon&22 F.2d 887, 892 (5th Cir. 1980)) (“At the
summary judgment stage, the Court’s functionasto resolve factual disputes but, rather,
simply determine if such disputes exist.”).

With this precedent in mind, the Court findatsmith also survives summary judgment
as to this element. A genuine dispute remais to Union’s motivatn for the delay—namely,
whether it was done willfully and intentionallyBased upon a review of the evidence presently
before it, the Court finds that aryucould reasonably rule in Smith’s favor on the issue. For that
reason, summary judgment is not proper.

Having determined that summary judgmentas proper as to the bad faith claim, the
Court feels compelled to note-ré, put bluntly, reject—an additial argument made by Union.
In its brief, Union avers that Smith’s lawsigtbarred due to his iftare to take action.
Specifically, citing the Mississipf@ourt of Appeals’ decision iRilate, 865 So.2d at 399, Union
avers that the Courhsuld take into account Smith’s cabution to the delay. Then, Union
emphasizes that “[Smith]'s counsel simply filedtions to compel with the Commission. The
[m]otions were not filed immediately after theliaation review deterimations, and in some
instances were substantiatlglayed by [Smith]. In many instances, the motions were
unnecessary and filed after treatment was aizthdr Furthermore, [Smith] did not seek
immediate hearings under 8. Code Ann. § 71-3-17(b).”

This argument is not well-taken. Smittddin fact take actio upon being made aware
that his requests were being denied. Helfilamerous motions to compel and sent multiple
letters to Union, in which he appeared to htiesl to streamline #hprocess of receiving
treatment. In sum, the Court finds Union’s atpe to portray Smith asitting back and taking no

action to be disingenuous, as he did, in the Cowiéw, take multiple stegto attempt to receive
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authorization for the requests. Union certainly mage this issue at trial before the jury as a
consideration to be taken into account in eaihg Smith’s claim of delay; the Court does not,
however, find that Smith is barred fndoringing this claim altogether.

Punitive Damages Claim:

As stated above, Smith asserts that Urs@onduct was so egregious as to warrant
punitive damages. And in the present motion, Union avers that summary judgment is proper as
to that request.

In its brief, Union states that “[b]oth tiMississippi Supreme Court and the Fifth Circuit
have been extremely reluctant to allow punithenages in cases where the insurer delayed, but
did not deny coverage.” Union then sets forth multiple cases wherein both federal and state
courts have granted summary judgment as taipardamages on the theory of bad faith delay.
Thus, while Union did not geifically advocate for per serule that punitive damages are not
recoverable on a bad faith delagdiy, it appears that it is essafly making that argument. In
addition, Union argues that Smith has not come ddwvith sufficient facts to support his claim
for punitive damages, stressing the high burden that Smith must meet in order to succeed on a
punitive damages claim. For the reasons set forth below, the Court rejects Union’s argument on
this point.

Under Mississippi law, a plaiiff seeking punitive damagesust meet a high standard,
as the punitive damages statute states'fppinitive damages may not be awarded if the
claimant does not prove by clear and conviga@ridence that the defendant against whom
punitive damages are sought acteéth actual malice, gross negligence which evidences a
willful, wanton or reckless disregard for the safety of others, or committed actual fraud.” Miss.

Code Ann. 8 11-1-65(1)(a). Punitive damagesrant favored under Misssippi law; “they are
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considered an extraordinary remedy and arevaltb'with caution and within narrow limits.”
Life & Cas. Ins. Co. of Tenn. v. Bristp829 So.2d 620, 622 (Miss. 1988) (quotBtgndard Life
Ins. Co. v. Veal354 So0.2d 239, 247 (Miss. 1978)).

In the context of insurance delay/denial, pientiff must show tht the insurer delayed
or denied the claim “(1) without an arguable @itienate bases, either fact or law, and (2)
with malice or gross negligencedisregard of the insured’s rightsBroussard v. State Farm
Fire and Cas. C9.523 F.3d 618, 628 (5th Cir. 2008uideOne Elite Ins. Co. v. Mount Carmel
Ministries, 2017 WL 344278, *6 (5th Cir. Jan. 23, 2017).

While Smith clearly bears a heavy burdemptevail at trial orhis claim for punitive
damages, the Court finds that summary judgrebatild not be granted. The Court first rejects
Union’s argument that Smith is barred froetovering punitive damages because his only
allegation is that Union delagle-rather than denied—his reegts for authorization. Upon
review of the cases cited by ni, the Court finds that the ratiale behind those decisions was
not to prevent punitive damages from ever beewpvered in a bad faittelay case but, instead,
to prevent punitive damages for bad faith delay based on those particulaSeet®.g.,
Caldwell v. Alfa Ins. C9686 So.2d 1092, 1098 (Miss. 1996) (finding that punitive damages
were not proper in a delay case oafter finding that the insurance company had a reasonable
explanation for the delay). The Court is unimdj to bar Smith from asserting a claim for
punitive damages solely based upon the fact thairJsventually did provide authorization. In

the Court’s view, a plaintiff could potentialbe entitled to punitive damages in a delay case—
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including this one, possibly—and, tleéore, will not adopt the hargier serule for which Union
indirectly advocate.

Union’s second argument is that Smith hasprovided sufficient evidence to support
his claim for punitive damages. Above, the Caettforth in great detaihe underlying facts of
the case. Moreover, the Court analyzed andattly held that many factual disputes remain,
precluding summary judgment on Smith’s compémyabad faith claim. For the same reason,
the Court finds that summary judgment is not proper as to Smith’s punitive damages claim.
While he must meet a high standard at trigdrvail on this claim, that fact alone is an
insufficient basis for the Court to rely upon to grant summary judgment. Consequently, this
argument is rejected.

The Court is, of course, aware that punitive damages are not available unless and until the
trier of fact determines that the claimant is entitled to compensatory dang@aghdiss. Code
Ann. 8§ 11-1-65(1)(b),(c). If the jury determinastrial that Smith is entitled to compensatory
damages, the Court will hold an evidentiary hearing at that time to determine if the punitive
damages issue should be submitted to the jlety However, relying on the foregoing analysis,

the Court will not dismiss Smith’s punitive dages claim at this stage in the proceedings.

8 In addition to rejecting Uan’s argument on this point, ti@ourt feels compelled to comment

on a statement by defense counsel in his bAefuing that punitive damages are not warranted
in a delay case, counsel stattest “[tlhe Mississippi Suprem@ourt explicitly held thatthe
wrongful denial of avalid claim . . . isthelinchpin for submission of the punitive damages
tothejury.” Caldwell v. Alfa Ins. C9.686 So0.2d 1092, 1098 (Miss. 1996) (emphasis added).”
In fact, the case cited actually stateat thhe wrongful deral of a valid clainor conduct of
such an egregious nature asin Travelersis the linchpin for submission of the punitive damages
to the jury.” Caldwell 686 So.2d at 1098 (emphasis add&dvelerswas an egregious delay
case, wherein the Mississippi Supreme Court tiedtla punitive damage instruction was proper.
Travelers Indem. Co. v. Wetherb868 So.2d 829 (Miss. 1979).

Union’s counsel either misre&hldwellor, perhaps, presumed that the Court would not
read the case. Counsel is sorely mistaken Heettatter, and the Caus frankly disappointed
that counsel would utde such a tactic. Put simply, o mischaracterizes the law by
camouflaging it through an ellipsitbes so at some risk.
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Conclusion

“[SJummary judgment for thenoving party is only proper vem a rational jury, looking
at the record as a whole, couldt find for the nonmoving party.Simmons v. Ford Motor Co.
2006 WL 3760521 *2 (S.D. Miss. Dec. 15, 2006) (citMgtshushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986)). Reviewing the record
as a whole, the Court finds that a rationay jcould find for Smith. Consequently, summary
judgment is not appropriate.

Accordingly, it is hereby ORDERED that UniorFg'st Motion for Summary Judgment
[138] is DENIED.

SO ORDERED, this the"6day of June, 2017.

[ MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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