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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION
CAMERON ALLEN PLAINTIFF
V. No. 3:16CV36-SA-IMV
HORN LAKE POLICE DEPT.
UNKNOWN OFFICERS
BENJAMIN SWAN
ELVISALLEN DEFENDANTS
MEMORANDUM OPINION

This matter comes before the court ongleeseprisoner complaint of Cameron Allen, who
challenges the conditiom$ his confinement undd2 U.S.C. § 1983. Fordtpurposes of the Prison
Litigation Reform Act, the court natehat the plaintiff was incarceratethen he filed this suit. The
plaintiff has brought the instantsmunder 42 U.S.C. 8§ 1983, which pdas a federal cause of action
against “[e]very personitho under color of state nority causeshe “deprivation of any rights,
privileges, or immunitiesecured by the @stitution and laws 42 U.S.C. § 1983. The plaintiff
alleges that the defendants arrested prosecuted himitlrout probable causdde also alleges that
he lost personal properag a result of tharrest and prosecution anatla defendant defamed him by
releasing information to the nepaper. The defendants havewed for summary judgment, and the
plaintiff has responded. The maiteripe for restution. For the rasons set forth below, the motion
by the defendants for summary juagnt will be granted, andgilgment will be entered for the
defendants in all respects.

Summary Judgment Standard

Summary judgment is appropedf the “materials in theecord, irtluding depositions,

documents, electronically storeddrmation, affidavits odeclarations, stipulians (including those
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made for purposes of the motionynkadmissions, interrogatory answgor other materials” show
that “there is no genuirdispute as to any materiakct and the movant entitled to judgment as a
matter of law.” ED.R.Civ.P. 56(a) and (c)(1). “The moving partust show thaf the evidentiary
material of record were reducedadmissible evidence in courtywbuld be insufficient to permit the
nonmoving party to cayrts burden.”Beck v. Texas State Bd. of Dental Examir64 F.3d 629,
633 (8" Cir. 2000) (citingCelotex Corpy. Catrett 477 U.S. 317 (19863ert. denied484 U.S. 1066
(1988)). After a progemotion for summary judgmergt made, the burden disito the non-movant to
set forth specific facts showing there is a genuinissue for trial. Anderson v. Liberty Lobbinc.,
477 U.S. 242, 249, 106 S. Ct. 250511, 91 L. Ed. 2d 202 (198@eck 204 F.3d at 63Rllen v.
Rapides Parish School B&04 F.3d 619, 621 {5Cir. 2000);Ragas v. Tennessee Gas Pipeline
Company136 F.3d 455, 458 {5Cir. 1998). Substaive law determineshat is material Anderson
477 U.S. at 249. “Only disputeser facts that might affecteroutcome of theuit under the
governing law will properly precludibe entry of summary judgment.

Factual disputes that are irrelevant or unnecessary will not be coulatedf’248. If the
non-movant sets forth spdcifacts in support ofllegations essential to hitaim, a genuine issue is
presentedCelotex 477 U.S. at 327. “Where the record, taks a whole, couldot lead a rational
trier of fact to find for tk non-moving party, there is genuine issue for trial. Matsushita Elec.
Indus. Co. v. Zenith Radio Coyd.75 U.S. 574, 587, 89 Ed. 2d 538 (1986)-ederal Savings and
Loan, Inc. v. Kraj) 968 F.2d 500, 503 {5Cir. 1992). The facts areviewed drawingall reasonable
inferences in favor ahe non-moving partyAllen, 204 F.3d at 62 PYCA Industries, Inc. v.
Harrison County Waste W& Management Dist177 F.3d 351, 161 {8Cir. 1999);:Banc One
Capital Partners Crp. v. Kneipper67 F.3d 1187, 1198{%Cir. 1995). However, this is so only

when there is “an actuabntroversy, that isyhen both parties hawibmitted evidence of



contradictory facts. Little v. Liquid Air Corp, 37 F.3d 1069, 1075(&Cir. 1994):seeEdwards V.
Your Credit, Ing.148 F.3d 427, 432 {5Cir. 1998). In the absenoéproof, the court does not
“assume that the nonmoving party couldvauld prove the reessary facts.Little, 37 F.3d at 1075
(emphasis omitted).

The very purpose of summary judgment ifpierce the pleadings drassess the proof in
order to see whether theraigenuine issue for trial.” Advisory Committee Note to the 1963
Amendments to Rule 56ndeed, “[tlhe amendment®t intended to derogatem the solemnity of
the pleadings][;] [r]ather, recognizes that dep the best efforts of couslso make his pleadings
accurate, they may be overwhelglincontradicted by the proof aNable to his adversaryld. The
non-moving party (the plaintiin this case), must come forwardthvproof to supporéach element of
his claim. The plaintiff cannot meet this buraeth “some metaphysical dbt as to the material
facts,”Matsushita Elec. Indus. Co.,d.tv. Zenith Radio Corp4,75 U.S. 574, 586, 106 S.Ct. 1348,
1356 (1986), “conclusy allegations,’Lujan v. National Wallife Federation 497 U.S. 871, 871-73,
110 S.Ct. 3177, 3180 (1990), “utistantiated assertionsfopper v. Frank16 F.3d 92 (8 Cir.
1994), or by a mere “stiilla” of evidenceDavis v. Chevron U.S.A., Ind4 F.3d 1082 (5Cir. 1994).
It would undermine the purposessoimmary judgment d party could defeat such a motion simply
by “replac[ing] conclgory allegations of the complaint or aeswvith conclusongllegations of an
affidavit.” Lujan v. NationaWildlife Federation497 U.S. 871, 888, 110 S.G3t77, 3188 (1990). In
considering a motion for summary judgment, a towrst determine whether the non-moving party’s
allegations arplausible Matsushita, supraemphasis added). “[Dfimining whether a complaint
states a plausible claim is contegiecific, requiring the reviewing ad to draw on & experience and
common sense.Ashcroft v. Igbal556 U.S. 662, 129 S.Ct. 1937 (2DQdiscussing plausibility of

claim as a requirement to surgia motion to dismiss under F&I1.Civ. P. 12(b)(6)).



In considering a motion for summary judgment, once the coastdbtermined the relevant
set of facts and dravall inferences in favoof the nonmoving partyp the extent saportable by the
record [the ultimate decision becosjgurely a qud®n of law.” Scott v. Harris550 U.S. 372, 381
(2007) (emphasis in originaly\When opposing parties tell two diffemt stories, one of which is
blatantly contradicted by the reedpso that no reasonable juryutibelieve it, aourt should not
adopt that version dhe facts for purposes afling on the motion for summary judgmenid. at
380.

Undisputed Material Facts

A complete summary of theenwts which led to Gaeron Allen’s arresnay be found in the

Horn Lake Police Department’s Inviggtive Report, summarized below:

On or about December 20, 2014, Elvis Alleni¢éendant in thisase) was the victim
of an attempted assault amtbbery at R&E Hot Wings irlorn Lake. The Horn Lake
Police Department began twvestigate the allegations, ultimately identifying Plaintiff
as a possible suspect.

Later, on December 31, 2014, Defendant EMsmpicked Plaintifbut of a picture
lineup, identifying plaitiff Cameron Allen as the pe&ns who attempted to steal his
necklace and who also struck hinthwa rock at R&E Hot Wings.

Based upon this positiveadtification, Defendant Swan prepared a warrant for
robbery on plaintiff Cameron Allenludge James Holland seghthe warrant, setting
a $100,000 bond on the warrant.

Approximately two weeks far, on January 15, 201Befendant Swan obtained
information that Cameron Allen was instady with the Memphis Police Department
for unrelated domestrelated charges as well asrigea felon in possession of
ammunition.

Then, on January 26, 2015, ftlaintiff's case was seffr review bythe Detective
Division Commander before ing sent to the District#orney'’s office for possible
indictment.

On March 3, 2015, Plaintifigoeared before Judge Holthand was bound over to the
DeSoto County Grand Juopn the charge of robbery umddiss. Code Ann. § 97-3-
79. His bond remained at $100,{00$15,000 with GPS monitoring).

On March 19, 2015, in Cause. CR2015-0213, Plaintiff veandicted by a DeSoto
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County Grand Jury for the charge.

The italicized portion above would, fast blush, appear to be dispute, because the plaintiff,
Cameron Allen, alleges that thetum, Elvis Allen, actully did not pick him from a lineup — and
filled out the lineup sheet to thatexft. He states that defendants®Bvihen altered the form to show
that Elvis Allendid identify the plaintiff as hiattacker. The plaintiff also alleges that, in a recorded
telephone call placdaly Bernard Jackson orugust 15, 2014, at approxately 3:03 p.m., victim
Elvis Allen acknowledged that heves picked plaintiff Cameron Alieout of a lineupnever accused
him of anything, and haakever known or met himTrhe court notes that tledleged telephone call
took place some four montheforethe lineup regardintipe robbery at issue in this case. The
plaintiff’s criminal defense attorney set forth thate and time in a bpoena, and the plaintiff
repeated date and time in hispasse [24] to thenstant motion for summajudgment, as well as a
supplemental brief [26] inpposition to that motionThe plaintiff filed the supplemental brigfter
the defendants paed out the fact that thelephone call occurred befdtes crime. The telephone
conversation is thus unagéd to this case.
Defendant Elvis Allenls Not a State Actor

Relief under 42 U.S.C. § 1983 islpavailable to preserve agntiff’s federal constitutional
or statutory rights agnst a defendant actingpder color of state lawSee42 U.S.C. § 1983. Thus, a
§ 1983 plaintiff may only purguhis civil rights claimsagainst someone whoasstate actor. Elvis
Allen is merely the victim of a crime who participatec photographic lineup identify his attacker.
Thus, he does not qualify as atetactor under 42 U.S.C. 8§ 19&ke, Albright v. Longview Police
Dep't, 884 F.2d 835, 841 {5Cir. 1989) (mere contractuahk between county and corporation
insufficient to find corporation to be a state actdr) addition, the plaintiff has not alleged that

Elvis Allen’s actions harmed him; the plaintiteged that Elvis Allen cald not identify him in



the lineup. Thus, the plaintiff's claims againstiglAllen will be dismissed for failure to state a
claim upon which relief could be granted.
Probable Cause

The plaintiff alleges that he warrested and detained in #i®sence of prob&bcause. He
thus claims that the defendantdiodausly prosecuted him. Probaldause to arrest exists when, at
the time of arrest, the factadicircumstances withithe knowledge of tharresting officer are
sufficient to cause a police officef reasonable cdion to believe an offeeshas been or is being
committed® See Duckett v. Cedar Pa®50 F.2d 272, 278 {5Cir.1992) (citingEugene v. Alief
Indep. Sch. Dist65 F.3d 1299, 1305 {Cir. 1995)). The probable cause requirement does not
mandate a showing that suehbelief is correct or more likely true than fal8aker v. McCollan
443 U.S. 137, 144, 99 S. Ct. 2689, 61 L. Ed42d (1979). A law enforcement officer
executing an arrest warrant is not required lgyGlonstitution to independently investigate every
claim of innocenceld. “The Constitution does not guaraatthat only the guilty will be
arrested. If it did, § 1983 would provide a sawf action for every defendant acquitted —
indeed, for every suspect releaseBdker, 443 U.S. at 145. A person arrested pursuant to a
warrant issued by a magistrate ahawing of probable cae is not ertfied to a sepate judicial
determination that probable cause &xis detain him prior to trialld. at 144.

The first question before the court is whethetEAllen’s identificationof the plaintiff from a
photographic lineup is suffigit to establish probabé&ause to arrest hinCertainly, the answer is
“yes.” An eyewitness who idéfies a defendards the perpetrator afcrime has established

sufficient facts and circumstanceghin the knowledge of aarresting officer t@ause an officer of

! Whether a court is determinipgobable cause to issue a watiauior to arrest or deciding
whether probable cause exists ttledefendant after a warrantless gtrrethe standard is the same.
Baker v. McCollan443 U.S. 137, 143, 99 S. @689, 61 L. Ed. 2d 433 (1979).
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reasonable caution to believe an offense hasdmmmitted. In addition to the photographic lineup,
Officer Swan had recallgtat, less than a month before, thamiff and a man wanted on a parole
violation had been questionedeaifacting suspiciously behincetstrip mall where R&E Hot Wings,
the location of the alleged crime. Neither mauald explain why thewere walking behind the
businesses, anddin stories did not make any sense. Thag walked rapidlpway upon seeing the
police. Officers found a blackigkask and a tobogganifweh are often used mobberiesunder an
employee’s vehicle nearby. One of the men was @anfdlen. He had been stopped, a few weeks
prior, who sped up upon seeing tholice, accompanying a fugitiveno had violated parole, near
discarded items frequently usedobberies, and who offeredgstory quickly refted. He also
matched the victim’s description thfe suspect. It was this kn@age that led Officer Swan to
include the plaintiff's photogph in the lineup. Arnmebwith this knowledge, Officer Swan had
probable cause to arrésameron Allen for robbery.

As a valid photographic lineup®by establishes probable causaitrest and detain a suspect,
the plaintiff attempts to undermimefinding of probableause, alleging that fisdant Elvis Allen did
notrecognize him in thphotographic lineup. Halleges that, after ElsiAllen checked the box
indicating that he couldot identify anyone in thilmeup, defendant Swan fdled the lineup sheet to
show that Elvis Allerdid pick the plaintiff fromamong the six photographsthre lineup. He offers
only his interpretation of the ling sheet — and his bare allegatiegarding the existence of a
recorded telephone conveisa on August 15, 2014, during whichvisl Allen stated that he did not
know the plaintiff and never idefid him in a lineup. He pragted a subpoena drafted by his
criminal defense attornegquesting theecording. The plaintiff allegebat in the ecording Elvis

Allen states that he does not knthe plaintiff, never met himpa never identified him in a lineup.



As discussed below, these allegatiaresnot sufficient to create an issue of material fact sufficient to
defeat a motion for summary judgment.

The plaintiff is correct in statqithat there are corrgans on the lineup sheet. There is an “x”
in the checkbox beside the wortlgjid not make a positive idéfication of any of the above
photographs.” That “X” is scratati@ut, and the ihals “E.A.” appear besie the box. Similarly, a
partial signature, “Elvis,appears on the line for ‘@cription of Crime,” and that is also scratched
out, replaced by the worddbbery.” Immediately belowhere is an “x” in te box next to the words,

“I identified # ", and the number “3” appe&an that blank. Thus$aking into account the
corrections, the rel@nt text reads:

On December 31, 2014, I[,] Elvis Allen, wstsown the photograpimsimbered above.

After reviewing the above phagraphs: | identiéd #3 as the pess responsible for
robbery on December 20, 2014.

Doc. 25-1 at 3. The statemenfafowed by signatures: “Elvisllen,” and the witness, Officer
Swan.

Based upon the scratching outtwd “x” in thecheckbox indicating failure to iéntify any of
the photographs, plaintiff Cameroriéd argues that Officer Swan stinave altered the document.
Officer Swan’s affidavit, however, sdtgth a more naturalequence of events:

On or about December 31, 2014, | met withisAllen, the victim, at which time he
participated in a photimeup. A copy of saighoto lineup isittached to this Affidavit
as Exhibit A.

After reviewing the six (6) phographs that are ntained with Exhibit A, Elvis Allen
identified the Plaintiff in poto no. 3. At that time, ElsiAllen inadvertently checked
the box which indicated that lod not make a positiveédtification ofany of the
individuals contained in the ptas. In order to correctdimistake, he scratched out
the “X” in that particulabox and then checllghe box which rea “I identified
number 3.” In order to acknowledge hiseand correction afame, he wrote his
initials (E.A.) next to théox that he scratcheout. All of these described the
markings can be seen on Exhibit A.

Elvis Allen was clearly not familiar with éhsubject photo lineup, something that is
further evident by the fact thae began to sign his nanmethe line reserved for
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“description ofthe crime.” He corrected this ovigiist by scratching through the first
name and then writing his full name irethroper signature linenmediately below.

| was present at all times whiElvis Allen participated ithis photo lineugprocess.
My signature is also written in the blankseeved for “Officer’s signature” in the top
right of the subject document. | obsengds Allen complete this photo lineup and
observed him write in everyaate that contains his handivrg. This includes my
observation of his checkingehvrong box, correcting his mégte[], and then initialing
the same.

Doc. 25-1 at 2.

First, as the allegedagerded telephonebaversation took ptae four monthgeforethe crime
at issue, it could not gsibly refer to that crime or the selgsient lineup. Second, the plaintiff has
nothing more than suspicion to sudgus allegatiorthat Officer Swan altecethe lineup document.
Thus, there is nothing twlster the plaintiff’s allegation th&ifficer Swan didg. Third, Officer
Swan, who was present aetimeup, unequivocally refies that allegation in hadfidavit. Fourth, the
plaintiff has not explairgewhy Officer Swan might wish to manufacture evidence against him in a
criminal proceedingijsking termination of a §ear career in law enfe@ment. Fourth, itis
implausible that Officer Swan, a longtime law enémnent officer, would be unfamiliar with a lineup
sheet and fill it outmproperly (signing the wrong lingith Elvis Allen’s name).

As set forth above, the party @ging a motion for summary juniggnt must present proof to
substantiate his allegati®nin the absence of proof, theidaloes not “assuathat the nonmoving
party could or would pra/the necessary factdittle, 37 F.3d at 1075 (emphasis omitted). The
plaintiff cannot meet this burdewith “some metaphysical douts to the material factdylatsushita,
suprg “conclusory allegations[’ujan, supra“unsubstantiated assertionkl®pper, supraor by a
mere “scintilla” of evidenceé)avis, supra That is all the g@lintiff has offered t@upport hisassertion
that Officer Swan falsifig the photographiineup sheet, andig not enough to créaa genuine issue

of material fact to oveome the defendants’ motion for summary judgment.



The photographic lineup establishgrobable cause foralwarrant for the plaintiff’s arrest to
issue. As such, judgment will leatered in favor of thdefendants as to thejpitiff's claims based
upon want of probable causatrest without probable ese and malicious prosecutioBastellano v.
Fragozq 352 F.3d 939 {&Cir. 2003). In additin, malicious prosecution i@t cognizake under 42
U.S.C. § 1983, and it will besinissed for that reason, as well.

Defamation — State Law Claim

The plaintiff alleges that h&uffered emotional distress addfamation of character as a
result of the defendant’s actions. “Secti®83 imposes liability for violations of rights
protected by the Constitution, rot violations of duties of cararising out of tort law.” Baker
v. McCollan 443 U.S. 137, 146 (1979). Injury to reduda by false and defamatory statements
is not a right protected by due process; afisi is not cognizdb under 42 U.S.C. § 1983.

Paul v. Davis424 U.S. 693, 712, 96 S. Ct. 1155, 1166, 47 L. Ed. 2d 405 (1976). The plaintiff
does not have a constitutional right to keeffrom defamation or emotional distre&®rr v.

Lyford, 171 F.3d 330, 339 {5Cir. 2003),abrogated on other grounds by Castellano v. Fragozo,
352 F.3d 939, 948—49tb$ir.2003) (citingPaul v. Davis424 U.S. 693, 712, 96 S.Ct. 1155, 47
L.Ed.2d 405 (1976))Shinn v. College Station Indep. Sch. Di86 F.3d 783, 786 (5Cir.1996)

(per curiam) (there is no freestanding constitwtiomght to be free from emotional distressgge
alsoGeiger v. Jowers404 F.3d 371 (BCir. 2005), 42 U.S.C. § 1997e(e){@ seprisoner

plaintiff in a case filed under 42 8.C. 8§ 1983 must allege more trdaminimisphysical injury

to state a claim for psychological or emotional damages). As bigcclaims for relief under 42

U.S.C. § 1983 regarding these allegations must be dismissed.
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Municipal liability

The plaintiff’s allegations agast the City of Horn Lake mube dismissed, as he has not
alleged a policy or custom of thety which caused the harm he ladleged. To establish municipal
liability under 8§ 1983, a plaiiff must demonstrate thah official municipapolicy or custom caused
the constitutional dlation alleged Piotrowski v. City of Houstors1 F.3d 512, 517 {5Cir. 1995).
The plaintiff has alleged no facts to indicate #at policy-making official$or the city implemented
an official policy that causederalleged constitutionalolation; nor has he &blished a persistent
pattern of conduct bytgi officials that caused ¢éhalleged violation. In 8 1983 action, liability may
not be imposed upon a governnagntity on a theory aespondeat superidor the actions of non-
policy making government employeddonell, 436 U.S. at 690-94ge Doe v. Rains County
Independent School Distrj&i6 F.3d 1402, 14095 Cir. 1995)Brown v. Bryan County, Texds3
F.3d 1410, 1418 (5Cir. 1995):Wilson v. Barrientas926 F.2d 480 {5Cir. 1991). For these reasons,
the defendants’ motion for sumary judgment as to thissue will be granted.

Due Process Claim Subsumed biyourth Amendment Claim

In his complaint, Cameron Allen refers to a uiiola of his “due processights. Doc. 1. He
did not flesh out this allegatiar otherwise explaiwhich constitutional mvision the defendants
might have violated, how those riglwere violated, doy whom. The plainfi’'s broad due process
clause claim cannot proceed, as @dstained in his alggation that hevas arrested without probable
cause in violation of the Fourth Amendment.e Bupreme Court has madear that “[w]here a
particular Amendment provides arplicit textual source of estitutional protection against a
particular sort of governmehehavior, that Amendment, ribie more generalized notion of
substantive due process, must lgeghide for analyzing these claim&raham v. Conngr490 U.S.

386, 108 S.Ct. 1865, 104 ldR2d 443 (1989). Ranother way, if a sp#ic provision of the
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Constitution protects a ptaiff's rights (the Fourth Amendment this case), the substantive due
process claim must failCameron Allen must bring his claim undespecific constitional provision
(the Fourth Amendment), not undegeneral due procestsndard. The platiff’s claim of a due
process violation will terefore be dismissed.
Qualified Immunity

“Government officials performindiscretionary functions generaklye shielded from liability
for civil damages insofar asdin conduct does not violate ciigeestablished statutory or
constitutional rights of which a reasable person would have knownHarlow v. Fitzgerald457
U.S. 800, 818, 102 S.Ct. 2727, 73 L.EA326 (1982). To overcome tigealified immurty defense,
a plaintiff must meet a twvpronged test. He must first allegeiolation of a @arly established
constitutional right Wilkerson v. StaldeB29 F.3d 431, 434 {8Cir.2003);Heitschmidt v. City of
Houston 161 F.3d 834, 836-37%ir.1998). “To be ‘clearly estdbhed’ for purposeof qualified
immunity, ‘[tlhe contours of theght must be sufficiently cledinat a reasonable official would
understand that whae is doing violates that right.”Johnson v. JohnspB85 F.3d 503, 524 {XCir.
2004) quoting Anderson v. Creightp#83 U.S. 635, 640, 107 S.Ct. 3094 L.Ed.2d 523 (1987)). In
addition to alleging the viation of a clearly estéibhed constitutioriaight, a plaintiff must also
allege facts showing thtite defendant's conduct svabjectively unreasonable in the light of the law
established at the time of the incideHeitschmidt, supra In this case, the plaintiff alleged,
without any proof, that Giter Swan falsified an official piwe document to secure an arrest
warrant. If the allegation were true, then the plaintiff wdagdable to overcome a qualified
immunity defense — because falsifying politeEuments to obtain arrest warrant is
objectively unreasonable. However, as discugséeétail above, the plaintiff has only his bare

assertion to support that allégen, and that is not enough torgive summary judgment. As
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Detective Swan relied upon an eyewitnesst@ip@phic identificatin, his actions were
objectively reasonable, and Brjoys qualified immunityegarding this claim.
Taking of Property Without Due Process of Law

Mr. Allen’s claim regarding the takg of his property isinclear. To the extent that he alleges
the defendants confiscelthis personal propertat claim is not cognizable in federal cduithe
random and unauthorized dijation of a prisoar’s property by a statetor does not violate the
prisoner’s due process rightshk state provides an adetpupost-deprivation remedee Hudson v.
Palmer 468 U.S. 517, 533 (1984 arratt v. Taylor 451 U.S. 527, 541-44 (198byerruled in part
by Daniels v. Williams474 U.S. 327, 330-31 (19867 his rule, the Pardttudson doctrine, provides
“that no constitutional claimmay be asserted by a pitff who was deprived dhis liberty or property
by negligent or intentiom@onduct of public officls, unless the stategeedures under which those
officials acted are unconstitutional or state law tailafford an adequafmst-deprivation remedy for
their conduct.”Martin v. Dallas County, Tex822 F.2d 553, 555 (5th Cir. 198%&e also Hudson
486 U.S. at 53Paniels 474 U.S. at 330-31WWhite v. EppsA11 Fed.Appx. 731 (5th Cir. 2011).
Thus, the initial question beforeetisourt as to the plaintiff’s clainegarding the takingf his property
is whether Mississippi law affords him aregdate post-deprivath remedy for his loss.

In most circumstances, suitsaagst the Mississippi governmamibuld be controlled by the
Mississippi Tort Claims Act, Miss. Code Ann1%-46-9 (“MTCA”"), which became effective on April
1, 1993. As to suits filed hyrisoners, the MTCA states:

(1) A governmental entityral its employees acting andtiin the course scope of
their employment or duties shabt be liable for any claim:

% Mr. Allen also seems to allegeatthis detention causéim to lose personal gperty, “due to [his]
being incarcerated,” rather thaorin the defendants actlysseizing his propertyThis is merely a
claim for damages arisiraut of his allegations cwerning the legality dfis detention, which is
discussed idetail above.
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(m) Of any claimant who #te time the claim arisesas inmate of any detention
center, jail, workhouse, penal farm, penitentiary orratbeh instituton, regardless of
whether such claimant is @rnot an inmate of any det&on center, ji workhouse,
penal farm, penitentiary or other sunktitution when the claim is filed.

Miss. Code Ann. 8 11-46-9(1)(mét first blush, thisstatute would seem foreclose any remedies
the plaintiff may have wuter state law. However, the pldfi'g remedy for the taking of property
arises directly from the Constiion of the State d¥lississippi, which carot be circumvented
through a state statut®ickering v. Lang®n Law Firm, P.A.88 So0.3d 1269 (Ms. 2012). The
unlawful taking of an inmate’s pregy can violate Article 3, Seotn 17 of the Cortgution of the
State of MississippiBishop v. Reagan2012 WL 1804623 (S.D. Missgiting Johnson v. King85
S0.3d 307 (Miss.App.,2012). ArteB, Section 17 of the Missippi Constution reads:
Private property shall nbe taken or damaged fublic use, except on due
compensation being first matiethe owner or ownersedteof, in a manner to be
prescribed by law; and whenever an attesptade to take prate property for a use
alleged to be public, the quies whether the contemplatede by the public shall be

a judicial question, and, as sudetermined withoutgard to legislate assertion that
the use is public.

The circumstances in Johnson agally indistinguishable from those the instant case. The prison
officials in that case coistated Johnson’s drinkingum and disposed of itlohnson v. King85

S0.3d 307, 311-312 (Misspf. 2012). Johnson had phased the mug from the canteen with his
own money.ld. The mug as purchased was not considered contrarahdohnson had not
modified the mug in such a wayturn it irto contrabandld. The Mississippi Gurt of Appeals held
that, under these circumstances, tiking of Johnson’s mug violatdtwe MississippConstitution and
that prison officials had to eithezplace the mug or compensate Johrfer the fair value of the mug.
Id. To the extent that the plaintiff alleges that defendants confiscated personal property and did
not return it, he has adequate remedy under stai®, and those allegationsust be dismissed for

failure to state a alm upon which relietould be granted.
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Conclusion
For the reasons set forth aboree defendants’ motion for summgudgment will be granted,
and judgment will be entered for thefendants in all respisc A final judgmentonsistent with this

memorandum opinion will issue today.

SO ORDERED, this, the 13th day @eptember, 2017.

/s/ Sharion Aycock
U.S.DISTRICTJUDGE
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