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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION

GREAT AMERICAN LIFE PLAINTIFF
INSURANCE COMPANY

V. NO. 3:16-CV-70-DMB-JMV
AVA MITCHELL TANNER,

ALITA MARGARET MITCHELL, and
CRAIG J. CHEATHAM DEFENDANTS

OPINION AND ORDER

Before the Court in this interpleadertian are Alita Margaret Mitchell and Craig J.
Cheatham’s motion for summajydgment, Doc. #120; and Avditchell Tanner's motion for
summary judgment, Doc. #126.

[
Standard of Review

Under Rule 56 of the Federal Rules of CRilocedure, “[sJummarjudgment is proper
only when the record demonstratkat no genuine issud material fact exists and the movant is
entitled to judgment as a matter of lawLuv N’ Care Ltd. v. Groupo Rima844 F.3d 442, 447
(5th Cir. 2016). “A factual issuis genuine if the evidence isffstient for a reasonable jury to
return a verdict for the non-moving party and matefiiés resolution could affect the outcome of
the action.” Burton v. Freescale Semiconductor, ['€98 F.3d 222, 226 (5th Cir. 2015) (internal
guotation marks omitted). “When parties fil@gs-motions for summary judgment, we review
each party’s motion independently, viewing the evigeaind inferences in the light most favorable
to the nonmoving party.Duval v. N. Assurance Co. of Ani22 F.3d 300, 303 (5th Cir. 2013)
(internal quotation marks omitted).

In seeking summary judgment, “[tjhe mogi party bears the initial responsibility of

Dockets.Justia.com


https://dockets.justia.com/docket/mississippi/msndce/3:2016cv00070/38104/
https://docs.justia.com/cases/federal/district-courts/mississippi/msndce/3:2016cv00070/38104/170/
https://dockets.justia.com/

informing the district court of the basis for it®tion, and identifying thosgortions of the record

which it believes demonstrate the absenaeg#nuine issue of material faciNbla Spice Designs,

L.L.C. v. Haydel Enters., Inc783 F.3d 527, 536 (5t@Gir. 2015) (internal quotation marks and
alterations omitted). If the moving party ségs this burden, “the non-moving party must go
beyond the pleadings and by her own affidavits, or by the depositions, answers to interrogatories,
and admissions on file, designategific facts showing that thereasgenuine issue for trial.ld.

(internal quotation marks omitted). “Where the normimg party bears the burden of proof at trial,

the moving party satisfies thisitial burden by demonstrating asence of edence to support

the nonmoving party’s case Celtic Marine Corp. v. Jaes C. Justice Cos., In@60 F.3d 477,

481 (5th Cir. 2014).

1
Factual Background

A. Don Mitchell’s Family

Don Mitchell was born May 24, 1934. Doc. #12&t 1 8. In 1963, Don married Barbara
Mitchell. 1d. at § 2. Don and Barbara had threegtders — Ava, Phyllis, and Doncitl. Doncie
died in 1980.1d. In 1984, Don and Barbara divorcettl. After the divorce, Barbara settled in
Florida. Id.

In 1987, Don married Ekene Cotton White.ld. at { 3. Earlene had two children from a
previous marriage — Ronnie and Ligd. Don and Earlene lived HHeth, Arkansas, and remained
married until Earlene’s death in 200&. After Earlene’s death, Don continued to live in Heth.
Id. at 71 3—-4.

In 2007, Ava, who had been medicallysabled since 2001, moved to Hethdl. at § 5.
Three years later, in 2010, Don phased a mobile home for Ava so that she could be closer to

him. Id. at § 6.



In 2011, Don began communicaiwith Alita Cheatham.ld. at { 8; Doc. #132-5 at 12—
13, 16. Don knew Alita through her deceased hudpaete Cheatham, who was a boyhood friend
of Don, but the two had not spoken in approximateity years. Doc#128-1 at | 8; Doc. #132-
5at 10-11. After about a morhcommunicating by telephonepB began visiting Alita at her
home in Horn Lake, Mississippi. Doc. #132-3.&t Sometime later, Alita started visiting Don in
Heth. Doc. #132-5 at 18-19. Eventually, Dol @lita began to discgsmarriage. Doc. #132-
5 at 27; Doc. #132-7 at 30.

Also in 2011, Don “was dgnosed with COPD and latertiwipneumonia.” Doc #128-1 at
1 10. While Don initially “refused to go to thedpital,” at some point, he underwent treatment.
Id. “During the treatment, the doctdisund a spot on his hg, but he refused to allow a test or a
biopsy.” Id. Ava was Don’s caregiver during these illnesdés.

In early 2012, Don underwent serg to remove a spot from the side of his helad at
11. In March 2012, shortly after Dansurgery, Ava traveled to drida to be with her mother
while her mother had knee surgenygl. Ava returned to Heth in Augtusf that year to find her
father’s health in a worse conditiod. In November 2012, Don was diagnosed with stage IV
lung cancer and began receiving treatméutt.

B. Don’s Finances

Shortly before he was diagnosed with lung cancer, Don had his attorney, Frank Dudeck,
prepare a will, trust, and other estate plannirgudeents. Doc. #128-1 at { 12. Ava and her sister
Phyllis, who had not seen Don since 1985, were mentioned in Don’s Millat Y 13-14.
Although Don had a provision insitrust which left $200,000 toshgreat-granddaughters, Bianca
and Emma Daily, he never put moneythe trust to fund the bequedd. at  15.

The chemotherapy and radiation treatmeost& & toll on Don physically and mentally and,



in April 2013, he retired afteyears of working “on a boat on the Mississippi Riveld” at Y 7,

17; Doc. #126-45 at 14-15. Because he could no longer keep up with his bills and bank accounts,
Don put Ava in charge of his accounts. Do2&1l at  17. When Dontmeed, he converted his

work group life insurance policy throughrudential to an individual policyld. at § 18. Don also

moved his 401k account from his work to Regions Bddk.With some of the 401k money, Don
purchased two annuities from Grefmnerican Life Insurance Companyild. He invested the
balance of his 401k money with Cedga Regions securities firmld. Ava was listed as a
beneficiary on the Great American annuitig® Cetera account, and the Prudential pdidy.

at 11 18, 64.

According to Ava, sometime after Aug€tl 3, “Alita began meddling in [Don’s] personal
and financial affairs” and Don resented id. at 1 23-24, 26. Ava assethat Alita criticized
Don for financially helping his adult stepchildrerd. at § 24. Ava further asserts Alita told her
that she wanted to help Don de$ financial affairs irorder and asked for a copy of his will and
burial policy but Don told Ava he dinot want Alita to have a copyd. at  25.

Alita testified during her deposition that she never asked for a copy of Don’s will, was not
concerned with Don’s affairand did not get involved witthem, and only knew about Don’s
finances what he told her. Doc. #126-at 22—-25, 35-36, 38, 46; Doc. #126-46 at 59—60; Doc.
#126-47 at 107. She also testified that she waaftetDon’s money and could financially support
herself. Doc. #126-45 at 34. According to Alita, when she asked Ava about Don’s burial policy
at his request, Ava responded)]pn’t worry about it. When you put him in the ground, let me

know.” Doc. #126-46 at 63. A&tcontends that Don expredseoncern about what Ava was

1 Ava and Phyllis were equal beneficiaries on the Prudential policy. Doc. #128-1 at 1 64.



doing with his finance$. Doc. #126-45 at 49-50.
C. Ava’s Departure to Florida

Ava began to consider returning to Florida because her sister Phyllis was scheduled to have
surgery on March 19, 2015, and would be unable todake of their mother while she recovered.
Doc. #128-1 at 1 28. Ava was “conflicted” because both of her parents needed her help; however,
Don encouraged her to gdd. at § 29. At that time, Don’segison Ronnie was living with him
and could take care of himd. Ava and Don had been dissing her mother's need for new
dentures, hearing aids, and glasses for several mddthes § 32. During these discussions, Don
told Ava to get her mother “whatever sheeds” and that he would help pay for lid.

On March 4, 2015, Ava left for Florida but calle check on her ther almost daily.ld.
at 1 34. She took with her to Florida twddkers containing information about Don’s Great
American policies, a receipt for his bur@dlicy, and a checkbook. Doc. #132-8 at 29-30. Ava
planned to return to Heth amtieck on her father in June 20ld8t, because her mother’s health
was not improving, stayed longer than she expected. Doc. #128-1 at § 34. That summer, Ava
asked Don and Alita if she should return to Heth to help care for Don but they both assured her
that was not necessarid. at I 35.

D. Craig Cheatham’s Involvement in Don’s Finances

At some point, Don asked Alita’s son, Cr&featham, for financial planning advice but
Craig did not want to get involved becau®en had children. Doc. #126-44 at 14, 17-20. Don
told Craig that every time he would ask Ava abigtfinances she wouldltdim, “it's all right

there on the computer, Daddy” but “would never ofiencomputer or unlock it for him to visibly

2 In establishing the record, the parties rely on hearsagnstats attributed to Don. No party has objected to this
form of evidence. Accordingly, the Court will consider the proffered evidence for the purpose ofgléh@dimotions

for summary judgmentSee BGHA, LLC v. City of Universal CiBA0 F.3d 295, 299 (5th Cir.2003) (in absence of
hearsay objections, court did not err in considering hearsay affidavits for purpose of summaenfudgm
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look at it.” 1d. at 18. Several months lat®on asked Craig to assisim in locating his trust
account but Craig declinedd. at 19-20. Craig told Don that “he needed to see his trust lawyers.”
Id. at 19.

At some point, Don asked Craig to coments house and meet with him and, on August
7, 2015, Craig compliedd. at 20. While at Don’s house, Ggaand Don discussed Don’s desire
to marry Alita, Don’s children allegedly stealing from hirapd Don’s concerns about what Ava
was doing with his financedd. at 24-26, 28—29. Don also asked Craig for help finding his trust
account. Id. at 28. Don told Craig that Ava woufwt give him inform&on on where his trust
was located, and would not retuhe documents he had requestedirither or the laptop with the
information on it. Id. at 28—-29.

Craig agreed to go with Don the following weiekspeak with a trasattorney in Little
Rock regarding the location of Don'’s trustl. at 29—30. Don also asked Craig to go with him to
Regions Bank to get a copy of his bank statemddtsat 51-52. They went to Regions Bank on
August 12, 20151d. While there, Don told Craig thhis account had less than $18,000, when in
July 2015, he had $58,000 in his money market account and $8,000 in his personal*atatount.
at 70-74, 103-04. Don was advised that he had active checking accounts in Alabama, Florida,
and four in Arkansadd. at 73. Don informed bank officialsat he had no knowledge of accounts
in Alabama and Florida and was only aware oéé¢hof the four accounts opened in Arkandds.

at 73—75. While at the bank, Don closed all but one of the accddntst 53—54. Don believed

3 Don had a steel door with a deadbolt as his bedroom door because when he took “medication to go to sleep, ... his
children would come into his room, steal his medicatioecks, money, [and] whatevelse they could get their
hands on.” Doc. #126-44 at 26.

4The record is unclear about whether the August 2015 figure of less than $18,000 is from Don’s money market accoun
or both his money market account and personal checking account. Further, according to Craig, because of overdraft
charges in the amount of $485, Don really had a balance of $17,515 despite being éssinéel’s check for $18,000

after demanding all of the funds in his Regions Bank accounts. Doc. #126-44 at 90-91.
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that Ava had forged his name on the other accoudtsaat 75. Don became so upset that he was
physically shaking and had to “sit down on $ige of the truck to gather himselfid. at 78. Don
believed that Ava had ruined hinid.

After their meeting on August 12, 2015, Don tolagi@rthat they would have to return to
Regions and meet with Scottie Lackland, thranch manager for Regions’ West Memphis
branches, about his investmentd. at 91; Doc. #132-12 at 6. Thswhen Craig learned about
the Great American annuities. Doc. #126-44 at 91-92.

Two days later, on August 14, 2015, Don sgjfms revoking Ava’s power of attorney
and appointing Craig in her place. Doc. #126-2;¢.34426-3. Don called Dudeck’s office to have
him prepare such forms. Doc. #126-44 at 8tawever, Craig went, without Don, to Dudeck’s
office to get these documenttdd. After receiving power of attoey, Craig faxed his power of
attorney and Ava’s revocation to Great Americakiragsthem to freeze the accounts until it heard
further from him. Id. at 87-88. Craig asked Great American to freeze the accounts because Don
“was moving his bank accounts to$dissippi and he had direct dsjie going into bank accounts
that were being closed out and [they] had teehhis direct deposits changed to the new bank
accounts and those forms had not shown up for Don to slgndt 88. Craig also sent Cetera a
request to freeze Don’s accoumd. at 93.

On August 17, 2015, Don returned togitens bank with Alita and Craigld. at 93, 101.

At that time, Don removed Ava as the beneficiairthe Great American annuities and made Alita
the primary beneficiaryld. at 95; Doc. #132-12 at 22—24; Doc. #126-13. A couple of weeks later,
Great American mailed Don a lett@sking him to clarify whetheklita should be a co-owner or

beneficiary of the policies. Doc. #126-44 at 141-42. In response, the policies were changed at

51t is unclear whether Craig picked up the forms that day or if they were e-m@iéedoc. #126-44 at 84—86.
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Don’s request to name Alita as a co-owner @naig as the primary beneficiary. Doc. #126-23;
Doc. #126-22; Doc. #126-44 at 143. Great Amermam Don another letter informing him that
Alita could not be a co-owner on the annuitiesly a beneficiary. Doc. #126-44 at 143.
Therefore, the annuities were amed for a third time to reflect A& as the primary beneficiary
and Craig as a contingent beneficiang.; Doc. #126-30; Doc. #126-31. The last two forms
changing the beneficiary were in Gya handwriting. Doc. #126-47 at 144—45.

On August 21, 2015, Don signed a form naming Aditd Craig as the beneficiaries of his
Prudential policy. Doc. #126-19. The form was filled out by Craig. Doc. #126-44 at 138-139.
Three days later, Don signed paperwork designating Alita as the primary beneficiary and Craig as
the contingent beneficiary offhCetera account. Doc. #126-20.ai@rwas present when the form
was filled out by Terry Green, a Financial Consultaith Regions Investment Solutions. #126-

44 at 139-40, 145eeDoc. #126-28.
E. Don and Alita’s Marriage and Don’s Death

After leaving Regions Ban&n August 17, 2015, Don and Alita were married in a small
ceremony. Doc. #126-44 at 102-03; Doc. #121-11ita’A children and neighbors were in
attendance. Doc. #126-44 at 102—-03. Ava did not kaloout the wedding. Doc. #128-1 at § 45.

After Don and Alita were married, Ava contenthat she was unable to speak with her
father because Alita changed Don’s telephone number and did not give it td.la] 47. Alita,
however, testified that she gave Don’s neW jgleone number to Ava. Doc. #126-46 at 96-97.
According to Alita, she blocked Ava from her cell phone and changed Don’s number because Ava
would call her late at night with “a bunch of praand because every time Don talked to Ava he
“would be so upset [that] he would talkee phone and throwdtcross the room.1d. at 94-96.

On December 1, 2015, Don died a tige of 81. Doc. #128-1 at § 62.



11
Procedural History

On April 5, 2016, Great American Life Insuran€Company filed an terpleader complaint
in this Court to determine whether Ava, Alita, Craig, or anyone else, is the proper recipient of the
two annuities issued to Don before his ded@tbc. #1. On May 27, 2016, Alita and Craig answered
the complaint and Alita filed a crossclaim agawga. Doc. #9. In her crossclaim, Alita alleges
that “[w]ithout a legal basis arght, Ava Mitchell Tanner has ferfered with Alita Margaret
Mitchell’s right to the annuity death benefits fiyomitting a false and scandalous letter to [Great
American]” and “[a]s a result of her malicious interference,” Ava “is liable for the damage Alita
Margaret Mitchelhas incurred ...."ld. at 1 5—6.

On June 9, 2016, Ava answered Great Amefrscemmplaint and Alita’s crossclaim. Doc.
#13; Doc. #14. Three weeks later, on June286, Ava filed an amended answer to Alita’s
crossclaim and asserted a crossclaim ofdvem against Alita and Craig. Doc. #24. Ava’s
crossclaim alleges:

Alita Cheatham and Craig Cheatham exgtiadue influence over Don Mitchell to

persuade him to disinhehis daughters, the naturaljebts of his bounty, and to
convey his assets to them. They used undue influence to convert the following

property,

Regions Bank CD $150,000,

Prudential Life Insurance policy for $186,000,

Great American Life Insurance annuities for $120,153.25 and $117,333.54,

Oil Interest of unknown value.
Id. at 1 41. On July 18, 2016, Alita and Craigswered Ava’s crossclaim. Doc. #30.

On August 30, 2016, Phyllis Mitchell Fernandited a motion seeking “leave to intervene
as a plaintiff in the cross claifited by her sister [Ava] againstétcurrent defendants to the cross

claim, Alita Cheatham Mitchell and Craig Cheathamoc. #43. The Court denied the motion to

intervene because it failed to comply witle thocal Rules of this Court. Doc. #138.



On September 1, 2017, Phyllis renewed her omoto intervene in Ava’s crossclaim of
undue influence as it relates t@ tRArudential policy and a trust whiowns some mineral interest.
Doc. #139.

On May 15, 2017, Alita and Craig filea motion for summary judgmehtDoc. #120. On
May 21, 2017, Ava filed a motion for summary judgrmeDoc. #126. The méday, Ava filed a
“Supplemental Motion for Summary Judgment byaAanner,” which, in substance, supplements
her May 21 motion for summarydgment with her declarationDoc. #128; Doc. #28-1.

On May 30, 2017, Ava filed a response oppgditita and Craig’s motion for summary
judgment. Doc. #129. On June 5, 2017, Alita and Craig filed a response opposing Ava’s motion
for summary judgmerit. Doc. #132. The next day, CraigdaAlita replied in support of their
motion. Doc. #134. One week later, Avplied in support of her motion. Doc. #13%n August
7, 2017, the Court, on Great American’s motion, eéska Rule 54(b) judgment dismissing Great
American with prejudice. Doc. #137.

On December 12, 2017, the Court denied Phyllis’ renewed motion for intervention on the

ground that Ava’s crossclaim falls outside of RlB{g) to the extent itelates to the Prudential

6 The same day, in support of their summary judgmentomoAilita and Craig filed a memorandum brief, Doc. #122;

and a document titled, “Undisputed Issues of Material F&ai¢. #121, to which they attached seventeen exhibits.
The Court’s local rules require that exhibits to a motion be attached only to the motion, and do not authorize the filing
of a separate “undisputed issues” documé&egl.U. Civ. R. 7(b)(2). To the extent the “undisputed issues” document

is considered part of the motion, tetion exceeds the allowable page lingeel.U. Civ. R. 7(b)(2)(B). However,

if it is considered part of the memorandum brief, the combined page limit for the origthad@y briefs is not
exceeded. Ava did not object teetfiling of the documentand it has been considered by the Court.

" If construed based only on its title, the “Supplemental Motion for Summary Judgment by Ava Tanner” would be
untimely. However, in the absence of any objection tbliiig by Alita and Craig, the Court construes the filing as

a supplement to Ava’s timely May 21 summary judgment maieen that the declaratioritached is cited in Ava’s

timely May 21 memorandum brief.

8 Also on June 5, 2017, Alita and Craig, without objectiorlog, filed a “Notice of Supplemental Filing” to correct
an exhibit citation in three footnotes in th&indisputed issues” doawent. Doc. #131.

9 Ava’s reply filed June 13, 2017, is untimelgeelL.U. Civ. R. 7(b)(4). As such, it has not been considered for the
purpose of deciding her summary judgment motion.
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policy and the mineral trust. Doc. #153. Oneel later, Ava filed a nimn requesting leave to

file a supplemental brief in opposition to Aliemmd Craig’s motion for summary judgment to
address the impact diravelers Insurance Co. v. First National BariZ5 F.2d 633 (5th Cir.
1982), an opinion on which this Court relied when denying Phyllis’ motion to intervene. Doc.
#157. The Court granted leave and, on Jandar2018, Ava, and Alita and Craig, filed
supplemental briefs on the pending motionssiammary judgment. Doc. #165; Doc. #166.

v
Alita and Craig's Motion for Summary Judgment

In their motion for summary judgment, Alita and Craig ask the Court to uphold the
designation by Don of his wife Alitas beneficiary of the Great Asmican annuities and to dismiss
the crossclaim filed against them by Ava. dD8120. Alita and Craigubmit that Ava “is not
asserting conversion of her property, ratherish@aiming that her Father’'s property was taken.
She has no derivative right.” Doc. #122 at Bhey also submit that Alita’s designation as
beneficiary should be upheld duesttack of clear and convincimyidence that Don was incapable
of exercising independent judgmt in making that designatiotd. at 3-5. Alita and Craig further
contend that, to the extent Agatrossclaim implicates assets other than the Great American

annuities, the crossclaim excedtie scope of Rule 13(4).1d. at 5-7.

o without discussion, Alita and Craig’s biri@so refers broadly to issues ofraling and subject matter jurisdiction.
Though less than clear, it appears Alitrad Craig argue that Ava lacks standing to challenge, and this Court lacks
jurisdiction to decide, issues related to property of Destate. During a telephon@onference, Alita and Craig
conceded that none of the assets, except for the trust wdnthins an oil and gas interest, are estate property. To
the extent there is a question whether @ourt lacks jurisdiction to decide the crossclaim related to the oil and gas
interest, the Court declines to resolve the issue here.

Of course, “it is the duty of a federal court to decgleg spontéf necessary, whether it has jurisdiction before the
merits of the case can be addressefdiléer v. Donley 690 F.3d 643, 646 (5th Cir. 2012). However, a court may
resolve a case on a “non-merits issue that avoidsataous inquiry’ into subject matter jurisdiction®’Hara v.
Donahog595 F. App’x 367, 370 n.2 (5th Cir. 2014) (citi@gnzalez v. Crosh¥45 U.S. 524, 532 n.4 (2005)). While
this Court has been unable to findase characterizing a Rule 13(g) dismisgsd, United StateSupreme Court, in
ruling that a forum non conveniens dismissal falls under the category of “non-merits,” focusedamt that such a
dismissal “denies audience to a case on the merits” and detslefermination that the merits should be adjudicated

11



Ava responds that Alita and Craig’s motidtotally misstates the thrust of [her
crossclaim]” and that her crossclaim is for undéhtience, not lack of mental capacity. Doc.
#129 at 1. As such, Ava argueattummary judgment should 8enied because mental capacity
is not an issue in this caskl. Ava also argues that her crdssm is proper under Rule 13(g) of
the Federal Rules of Civil Procedurel. at 2—3.

A. Great American Annuities

Alita and Craig argue that they are entittedhe Great Americaannuities because Ava
cannot show that Don lacked mental capacity tkarthe change. However, as explained below,
Ava does not challenge Don’s mentalpacity to make the change. Rather, Ava argues that the
change is void for undue influenc@vhile the issue of capacity sdmetimes relevant to an undue
influence inquiry, no party argues it is relevaete. Accordingly, the motion will be denied to
the extent it seeks to establish owngudiased on the issue of mental capacity.

B. Other Assets

Federal Rule of Civil Procedure 13(g) provides:

A pleading may state as a crossclaim alaym by one party against a coparty if

the claim arises out of the transaction or occurrence that is the subject matter of the

original action or of a counterclaim, orthe claim relates to any property that is

the subject matter d@he original action.

Craig and Alita argue that “none of the [non-GrRaterican assets] of Ms. Tanner’s cross-claim
have been interpleaded into theu® and thus are not within thetgect matter of this Interpleader

action.” Doc. #122 at 5-6. Though included imigrand Alita’s motion for summary judgment,

this Court interprets this scope argument, whiculd result in dismissavithout prejudice, as

elsewhere.”Sinochem Int’l Co. Ltd. v. Malaysia Int’l Shipping Carp49 U.S. 422, 432 (2007) (alterations omitted).
Because a Rule 13(g) dismissal, like a forum non convenismssdial, merely denies audience to a case on the merits,
this Court concludes that a claim may be dismissed onI(tg grounds befoneaching the issuaf subject matter
jurisdiction.
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seeking dismissal under Federal Rule of Civil Procedure 12(I5€.Rivera v. PNS Stores, |nc.
647 F.3d 188, 197-98 (5th Cir. 2011) (“[G]ranting dimofor summary judgment always results
in a dismissal with prejudice.”$ee generally United States v. DCS Dev. C&®@0 F.Supp. 1117,
1122-23 (W.D.N.Y. 1984) (dismissal ofossclaim as beyond scopeRule 13(g) was without
prejudice).

In addressing the propriety of Ava’s crasém, the Court draws guidance from the Fifth
Circuit's decision inTravelers Insurance Co. v. Firbtational Bank of Shrevepo75 F.2d 633
(5th Cir. 1982). InTravelers an insurance company broughtiaterpleader action to determine
the ownership of the proceeds of a life policy ghtiof a change of beneficiary form allegedly
executed by the insured. One of the claimants to the life insurance proceeds sought to assert
declaratory judgment crossclaimg the issue of the insuredésapacity to execute numerous
change of beneficiary forms during a specific tipegiod, with such periods including the change
of beneficiary form at issuéen the underlying interpleadeaiction. Because the competing
claimants were not diverse, thétRriCircuit considered whether tkheurt had ancillary jurisdiction
over the crossclaims. The Fifth Circuit ultimgitbeld that because the crossclaims “were not
‘logically dependent’ upon the original claim oweghich the district courtlid have jurisdiction
and thus [were] not proper cross-claims unddeRa(g), they were natupported byhe doctrine
of ancillary jurisdiction.” Travelers 675 F.2d at 638. In doing gbe Fifth Circuit, quotinghmco
Construction Co. v. Mississippi State Building Commis$0a F.2d 730, 732-33 (5th Cir. 1979),
stated that “[i]jt matters not if we ask whether this claim is a proper cross claim under Rule 13(g)
or whether this claim is supported by ancillargigdiction. The analysis is substantially the same
andour result would be the samield. (emphasis added).

In her supplemental brief in support of nestion for summary judgment, Ava argues that

13



the decision inTravelers was overruled by statute in 1990 when Congress enacted the
supplemental jurisdiction statde. Doc. #166. Specifically, Avanaintains that “[tjhe Fifth
Circuit's decision in Tavelers was supplanted by Congreskdfi0 when it passed the Supplement
[sic] Jurisdiction statute,” whitprovides in relevant part:

Except as provided in subskects (b) and (c) or axpressly provided otherwise by

Federal statute, in any civil action efhich the district courts have original

jurisdiction, the disict courts shall have supplemtal jurisdiction over all other

claims that are so related to claimshie action within such original jurisdiction

that they form part of the same caseontroversy under Article 11l of the United

States Constitution. Such supplementaiispiction shall inaide claims that

involve the joinder or inteention of additional parties.

28 U.S.C. § 1367(a). Ava argues that § 1367 sayising about logical dependency, rather it
requires “that [the claims] be ‘so related that they form part of the same case of controversy under
Article Ill of the United States Constitution.”Doc. #166 at 6 (ellipses omitted). Thus, Ava
contends that a “cursory review of this newwatand Rule 13(g) total [sic] undercuts the Fifth
Circuit’s statement in Travelers that thettefor both are substantially the samkl” at 6-7.

The Court finds Ava’s argument to be Rout merit. In enastg the supplemental
jurisdiction statute, Congress simply codifie@ thoctrines of ancillaryurisdiction and pendent
jurisdiction. SeePeacock v. Thomas16 U.S. 349, 354 n.5 (1996IRegardless, even if § 1367
altered the “logical dependency” requirement &mcillary jurisdiction,it would have had no
impact on the portion of th€ravelersholding relevant here — that Rule 13(g) includes a logical
dependency requirement.

Regarding Rule 13(g), Ava arguthat instead of relying ofravelers the Court “should

... apply the logical reladinship test articulated ipe Fifth Circuit in Revere Copper & Brass

11 Ava also argues that her crossclahould not be dismissed because she wikt‘yefile them irthis court under
diversity jurisdiction.” Doc. #166 at 2. Because the pugpaighe supplemental briefing was solely to consider the
impact ofTravelerson Ava’s crossclaim, the Court will not consider this argument.
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Inc. v. Aetna Casualty & Surety Cd26 F.2d 709 (5th Cir. 1970)].Doc. #166 at 1. The Court
agrees that the test for determining whether asolaim is properly assed under Rule 13(g) is
the logical relationship tesSeeAmco Const. Cp602 F.2d at 733 (applying logical relationship
test to determine whether Rule 13(g) crossclaim propeg);alsdJnited States v. Aronsp617
F.2d 119, 121 (5th Cir. 1980) (“In [the Fifth Cirjuwe have adopted #'logical relationship’
test.”). However, application of the logical relationship test does not preclude a logical
dependency requirement.

In Travelers one of the claimants, relying &evereargued that its crossclaim against the
co-executors “met [the logical relationship] teetause ... nearly all [of the claims] depended on
the same single operative fact, Katpck’s mental capacity during the period in question, that was
determinative of the original action."Travelers 675 F.2d at 638 (internal quotation marks
omitted). The Fifth Circuit concluded:

Although this argument might seem plausiidirst glance, itannot be sustained

.... The key is the requirement that, farnondiverse claim to be considered

ancillary to a diverse one, it must not p@rise from the same core of operative

facts as does the diverse claim, but it must also blmyical relationshipto that

claim.

Id. (emphasis added). Because the Fifth Circuftrevelersheld that the inquies for ancillary
jurisdiction and Rule 13(g) were the same, it held that under the lagiedionship test, an
interpleader crossclaim mustvgaa logical dependency on the amg claim. To this end, the
Fifth Circuit explained:

Looking first at the attempted cross-clainedating to the change of beneficiary

forms other than Travelers’, it might initially appear that they were all “closely”

related to the origia claim, as indeed in one sense they undoubtedly were. They

were all allegedly executed on the satag, under the same conditions, and by the

same person. This does not alter the faotyever, that all these claims did not

together constitute an “entire, logicaéptwined lawsuit,” but were instead only a

series of “independent and separate’mkigialbeit ones involving the same central
factual inquiry. ... [I]t simply cannot beaid that these claims were “logically

15



dependent” on the resolution of the questsrio who was entitled to the proceeds
from the Travelers policy.

Id. at 640. This decision represents binding law. Therefore, this Court find$révaters
framework is appropriate for considering whethgga’'s crossclaim satisfies the requirements of
Rule 13(g).

This case, likeTravelers, involves an interpleader action for insurance proceeds and a
crossclaim related to other properties. Whiledressclaim at issue here, like the crossclaims at
issue inTravelers involves the same centrictual inquiry (capacity ifravelersand undue
influence here), this overlap in inquirieses not create a valid claim under Rule 138ge Metro.
Life Ins. Co. v. KataNo. 6:13-cv-1236, 2014 WL 12625777, at(i®.D. Fla. Jan. 10, 2014) (undue
influence crossclaims related to other property not properly asserted under Rule 13(g) in
interpleader action); 7 Charles Alan Wright & Arthur R. MilleepFPRAC. & Proc. Civ. § 1715
(3d ed.) (“[A] cross-claim, which may be attempting to establish the tortfeasor’s liability above
and beyond the fund, typically will not be verystly related to the interpleader claim?).
Accordingly, Ava’s crossclaim will be dismissedttee extent it implicates assets other than the
Great American annuities.

C. Ava’s Conversion Claim
“[A] conversion claim requires proof of arongful possession, dhe exercise of a

dominion in exclusion or defiance thfe owner’s right, or of an unthorized and injurious use, or

12 See also State Farm Fire & Cas. Co. v. Tas3&6 U.S. 523, 535 (1967) (“where a stakeholder, faced with rival
claims to the fund itself, acknowledges—or denies—hisliialbo one or the other of the claimants, ... the fund itself

is the target of the claimants. It marks the outer limits of the controvergtem Life Ins. Co. v. OlguiNo. 1:06—
cv—1165, 2007 WL 2904223, at *3 (E.D. Cal. Oct. 3, 2007) (“Except for the cross-claim related to the life insurance
proceeds, the proposed cross-claims [seeking to inval@détneficiary designation, real property transfers, day
trades, and ‘all other transfers,’] do raise out of the transacticor occurrence that ihe subject matter of the
original action, nor do they relate to property that issii@iect matter of the original action or seek relief on behalf

of the party asserting them."Nletro. Life Ins. Co. v. Cronenweti62 F.Supp.2d 889, 900 (S.D. Ohio 2001)
(dismissing crossclaims relating to furidsgpersonal savings plan becausemtadid not arise out of subject matter

of life insurance interpleader action).
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of a wrongful detention after demandCovington Cty. Bank v. Mage&77 So.3d 826, 829 (Miss.
2015). Ava failed to address Craig and Alita’s anguat that her conversion claim fails for lack
of an ownership interest. The Court deehis failure an abandonment of the clai®ee In re
Dallas Roadster, Ltd.846 F.3d 112, 126 (5th Cir. 2017) (failure to include defense of claim in
response to motion for sumnggudgment amounted to abdonment of claim).

V
Ava’'s Motion for Summary Judgment

Ava’s crossclaim against Craig and Alita alleges:
Alita Cheatham and Craig Cheatham exgtiadue influence over Don Mitchell to

persuade him to disinhehis daughters, the naturaljebts of his bounty, and to
convey his assets to them. They used undue influence to convert the following

property,

Regions Bank CD $150,000,

Prudential Life Insurance policy for $186,000,

Great American Life Insurance annuities for $120,153.25 and $117,333.54,

Oil Interest of unknown value.

Doc. #24 at 1 41.

Ava moves for summary judgment on her cr@@ston grounds that the undisputed proof
raises a presumption of undue influence that cemmoebutted with cleand convincing evidence
from disinterested witnesses. Doc. #126. Adital Craig respond thatva’s motion should be
denied because there are no matdacts genuinely in dispute and portions of the crossclaim
exceed the scope of Rule 13(g). Doc. #133.

A. Non-Great American Assets

Because this Court has already dismissedotivdon of Ava’s crossclaim related to the

non-Great American assets, Ava’s summary judgmmeotion will be denied in this regard.

B. Great American Annuities

Ava alleges claims of conversion and undudkience premised on a theory that Alita and
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Craig exerted undue influence over Don to remoseand designate themselves as beneficiaries
to the Great American annuitieShe seeks a declaration that tharayes in beneficiaries are void
and a judgment for the ke of the assetsSeeDoc. #24 at 1 42-43. Asplained above, Ava
abandoned her conversion claim.

“[UIndue influence is the subgition of the will and intent of the berieiary for that of
the testator.” In re Estate of Johnson v. Johnsdip. 2016-ca-338, 2017 WL 6379658, at *9
(Miss. Dec. 14, 2017). If a trarsfof an interest was caused by undue influence, “then as a matter
of law the transfer is voidable Ih re Fankboner638 So.2d 493, 495 (Miss. 1994).

In Mississippi, a litigant may establish euttable presumption of undue influence in
conveying a testamentary gift by showing (1kx@anfidential relationsipi exists and (2) the
beneficiary in the confidentiaklationship was activglinvolved in someway with procuring,
preparing, or executing the will or other testataen instrument, or mental infirmity of the
testatort® In re Will of Wasson562 So.2d 74, 78 (Miss. 199®pblin v. Burgess54 So.3d 282,
288 (Miss. Ct. App. 2010). “In other words, theneist be some showirthat the beneficiary
abused the relationship either by asserting dominaveethe testator or ksubstituting her intent
for that of the testator.Wasson562 So.2d at 78. (alterations omilte “Suspicious circumstances
surrounding the [conveying of a gifi]so raise the presumptionli re Last Will & Testament &
Estate of Smith722 So.2d 606, 612 (Miss. 1998). Whenuwinstances give rise to a presumption

of undue influence, the burden shifts to the [lfieray to rebut the presumption by clear and

B “[T]he rules of law are different garding gifts testamentary and giiitser vivoswhere a confidential relationship
exists between the testator/grardad the beneficiary/granteeMadden v. Rhode§26 So.2d 608, 618 (Miss. 1993).
The Mississippi Supreme Court has held that transfers of interests are ahgifterinter vivos when a person can
take possession of the assets prior to the grantor’s dieatlit 18—19. With annuities, “the beneficiary’s right to the
funds only arises upon the owner’s deatllistate Life Ins. Co. v. Estate of Re€d9 F.Supp.2d 262, 269 (S.D.
Miss. 2007). Accordingly, the changes of benefieis here are properly considered testamentaeg id (“[T]he
purchase of an annuity is arguably testamentary in nature ....").
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convincing evidenceln re Estate of Holme®61 So.2d 674, 680 (Miss. 2007).
1. Craig
a. Presumption of undue influence

Ava argues in a conclusory manner that “[tiets of this case undeniability [sic] show a
confidential relationship between Mitchell [sib]s new wife Alita and his new stepson Cheatham
[sic].” Doc. #127 at 16. Nowhere in their resge to Ava’'s motion fosummary judgment do
Alita or Craig deny the existence of a confidential relationship between Don and Craig.

In determining whether a confidential retatship exists, the Mississippi Supreme Court
considers factors such as:

(1) whether one person has to be takare of by others, (2) whether one person

maintains a close relationship with another, (3) whether one person is provided

transportation and has their medical ca@vjated for by another, (4) whether one
person maintains joint accounts with drt (5) whether one is physically or
mentally weak, (6) whether one is of adead age or poor health, and (7) whether

there exists a power of attornbgtween the one and another.

In re Estate of Holme®61 So.2d at 680.

It is undisputed that Don and Craig becanoselvery quickly and that Don trusted Craig
to assist him with financial affairs. Craig tegorted Don to the bank tdhveck on his accounts
and make changes to them, set up a meetingthétfbank’s vice-presidéon Don’s behalf, and
faxed documents concerning Don’s insurance pdaliciét is also undisputed that Don was of
advanced age, was in poor lbahnd was physicallweak. Most important, Craig had power of
attorney over Don'’s affairs.

Under these circumstances, the Court finds éhconfidential relationship existed between
Don and Craig.Smith 722 So.2d at 612 (althougtlstatrix initiated contaawith attorney and set

up appointment to change will, confidentialateonship existed between testatrix and Smiths

because Smiths controlled testatrix’s finandes] power of attorney, and drove testatrix to
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attorney'’s office);Wright v. Roberts797 So.2d 992, 998 (Miss. 2001) (confidential relationship
found where testator was in pooralté and was dependent on grarftaeiransportation to health
care and for assistance in paymitls). Accordingly, goresumption of undufluence will arise
against Craig if he was actively involved ims®way with procuring, @paring, or executing the
testamentary instruments at issue héiasson562 So.2d at 78.

Ava argues the presumption of undue influence exists because Craig was present for, and
involved in, the preparation andsing of several documents withrtiather, includhg the change
of beneficiary forms for the Great Americamaities. Doc. #127 at 17-18. Ava also points out
that “[ijn filling out some of the forms, [@ig] made himself a beneficiary in his own
handwriting.” Id. at 18. Ava contends thatis suspicious that with a week of Craig and Don
becoming reacquainted, Craig became intimately wreain every aspect of Don’s finances and
even received power of attorney from hirdd. at 17-18. Alita and @ig do not deny Craig’s
participation in assisting Donith changing the Great Americamnuities’ beneficiary from Ava
to him and Alita. Indeed, Craand Alita testify about Craig'swolvement in assisting Don.

Because there is undisputeddance that a confidential rélanship existed between Craig
and Don, and that Craig substalyiassisted Don with changingdtbeneficiaries on the annuities,
the Court finds that a presumptionufdue influence exists as to Craiylstate Life Ins. C9.619
F.Supp.2d at 273 (presumption of undue influees@blished based on daughter’'s undisputed
involvement in father’s signing @hange of beneficiary form).

b. Rebutting presumption of undue influence

In her motion, Ava argues that Alita afaig cannot rebut thpresumption of undue

influence because they have no disies¢ed witnesses. Doc. #127 at 22-23.

A beneficiary can rebut the presumptionuoidue influence by edilishing by clear and
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convincing evidence that (1) he acted in gdaith; (2) the grantohad full knowledge and
deliberation of his actionand the consequences of thoseoas; and (3) thgrantor exhibited
independent consent and actidm. re Estate of Holme®961 So.2d at 680. In evaluating these
elements, the Court may not rely oe tiestimony of interested partie&l. (“[T]he testimony of
the proponents or interested parties is not sufficgerebut the presumption of undue influence.”);
In re Estate of Smifl827 So.2d 673, 678, 680 (Miss. 2002) ¢evice to rebut presumption of
undue influence must come from someone besidesfiseary). A party’s failure to prove any of
these elements by clear and convincing evidesidatal to rebutting # presumption of undue
influence. Allstate Life Ins. C9.619 F.Supp.2d at 269.
I.  Good faith

In considering whether the beneficiaryteat in good faith, the Court considers (1) the
identity of the initiating partyin seeking preparation of thastrument; (2) the place of the
execution of the instrument and in whose presgi3d¢he consideration and fees paid, if any; (4)
by whom paid; and (5) the secrecy and openak#se execution of the instrumertiolmes 961
So.2d at 682.

Regarding these factors, Alita and Craig argue:

1) [Don] initiated the change in benebcy for the GALIC annuities, and [Scottie],

who had a long-standing relationshigtiw [Don,] completed the change in

beneficiary forms ...; 2) the change waade at the West Memphis bank branch,

the bank that [Don] used for years, in the presence of [Scottie], [Don and Alita,]

and Craig ...; 3) tere was no consideration paidnd 4) as mentioned, the

execution was done openly at the bank branch. While there were later changes made

at [Alita’s] home, those changes were merely at the instruction of [Great American]

and the end result was unchanged — thatdwas the primary beneficiary of the

annuities.

Doc. #133 at 7.

With respect to the first factor, Scottie, theker, testified that it was Don’s idea to change
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the beneficiary on the Great American annuities. Doc. #132-12 at 35. In an affidavit, Tarishan
Winder, the notary public who notarized the thirdge of beneficiary form, avers that Don “was
oriented, understood what he was signing and maisinfluenced or coerced in anyway in
executing the documents.” Da@#132-18 at 1. The reod indicates that Gig was involved in

many aspects leading up to the change in beneficiaries. Craig drove Don to the bank each time
Don went. Craig also wentith Don to speak with Dudeck about drafting a document revoking
Ava’s power of attorney and appointing Craig. Further, it was Craig who faxed the power of
attorney paperwork to Great American askirgntito freeze Don’s accounts. More concerning is
the fact that it was Crgiwho called and set up theeeting with Scottie tohange the beneficiary

of the annuities. Taken togeth#re Court concludes that the fifattor weighs aajinst a finding

of good faith. See Holmes961 So.2d at 682—-83 (first factaeighed against good faith when
there was no clear evidence testator was imgaparty but was clear evidence grantee played
major role in initiating preparation of will).

As to the second factor, it is undisputed tifnat first change in beneficiary of the Great
American annuities was executed at Regions Bank in the presence of Scottie, Craig, and Alita.
But, there has been no evidence presented riegatice location of thsubsequent beneficiary
changeg?

Factors three and four involibe considerationf fees paid, andy whom. There is
nothing in the record to suggest that any consideratifees were paid. As to the factor of secrecy
and openness of the execution, theord reflects that the initihange in annuities was done at
the bank.

Considering all of this, the Court finds that good faith has not been demonstrated by clear

1 Alita and Craig assert that the later changes to theigowere made in Alita’s home. Doc. #133 at 7.
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and convincing evidencddowell v. May 983 So.2d 313, 318-19 (Miss. Ct. App. 2007) (no good
faith when grantee set up appointmwith attorney to deed house to ges transported grantor
to appointment, and was present when deed executed).

ii.  Knowledge and deliberation

In evaluating the grantor’s knowledge andilzkration at the time of execution of the
instrument, the Court considers (1) his awarenehkssdbtal assets and their general value, (2) an
understanding by him of the persowho would be the natural infters of hisbounty under the
laws of descent and distribution or under ampndl and how the proposed change would legally
affect that prior will or natural distributior(3) whether non-relative beneficiaries would be
excluded or included and, (4) knowledge of whatcols his finances and business and by what
method, and if controlled by another, how dep@nds the grantor/testator on him and how
susceptible to his influencédolmes 961 So.2d at 684. In addressing the knowledge element, the
Mississippi Supreme Court has segted that a court “should gigethoughtful deliberation to all
of these factors. No set amounttiofie is stated as required, but a positive factor to overcome the
undue influence presumption is a mature amdigihtful weighing of the lgal consequences of
[his] action.” Id. at 684-85.

Alita and Craig argue that Don “was keealyare of and understood the effects of each of
these elements. In fact, it was the result ofédhedements that prompted him to make the sudden
and urgent change to hisiéinces.” Doc. #133 at 9.lita and Craig further argue:

[Don] was aware of his assets and thgorth and discovering their depletion

understandably encouraged him to change the GALIC annuity beneficiary, among

others. ... [Ava] took advantagof his computer illiteracy to control and deplete

his money. Undoubtedly, [Don] was aware thigtchanging thbeneficiary would

result in just that. That veahis sole intent. He did natant his daughter who would

not account for his assets angld¢ed his assets to retiqe benefit of the annuities.

[Don] was fully aware of his relation tois wife, Alita, and his step-son, Craig.
With respect to the last factor, again, it was the result of [Ava’s] controlling and
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manipulating [Don’s] finances that pronapt the change in beneficiaries. After
realizing money was missing, [Don] sought @taihelp in getting his finances in
order. Multiple independent witnesses hatgested to this and confirmed that
[Don] was fully aware of his actions, theyere deliberate and not the product of
coercion or undue influence.

While Craig andAlita contend that Don had full knowledge of his finances, Ava argues
that her father was confused abthg total amount of money hegs@ssed. Scottie testified that
Don would periodically stop by the bank and ask him for his (B)oaccounts balances. Doc.
#132-12 at 16. At most, this evidence skawat Don knew how much money wascartain
accounts. This is not evidence that Don was aware of the general valuetdlf@ssets.

Next, there is no indication that Don did moiderstand who his natural inheritors were or
the consequences of him removing Ava as bei@ji of the Great American annuities. Dr.
Rhonda Gentry, who treated Don from Decenf#r?2 until August 20, 2015, téstd that it was
her opinion that Don had theapacity and understding to make a etision regarding the
beneficiary forms. Doc. #32-17 at 13-14; Doc. #132-9. Howewvthere is no testimony from
disinterested witnesses regarding Don’s delibenatin deciding to replace Ava as beneficiary.
In re Estate of Smitl827 So.2d at 682 (although testatorvehat his assets were and who his
relatives were, court could not conclude whdtbaéeation testator made in making his decision
because only testimony regarding thigs from interested witness).

As to the third factor, Don did not makeyaconveyances to non-relatives. Accordingly,
the Court finds this faot to be neutral.

As to the last factor, there is no indicatioattbon did not understa that by giving Craig
power of attorney, Craig would osge his finances. The record gdoeowever, indicate that Don

was dependent on Craig in atgig him with his finances.
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Considering all factors, the Court findsittiull knowledge and deliberation has not been
established through clear anoheincing evidence.

iii.  Independent consent and action

Finally, in rebutting a presumption of undo8uence, the grantee must demonstrate that
the grantor exhibited independerinsent and action in naming theneficiaries. “[U]nlike the
other two prongs, there is mapress list of factors.1n re Estate of Thomad22 So.3d 111, 119
(Miss. Ct. App. 2013). In the pashe Mississippi Supreme Courtshleld that the best way to
show independent consent and action is tvige “advice of a competent person disconnected
from the beneficiary devoted wholtg the [grantor’s] interest[s].ld. “Though still a relevant
consideration, this requirement has been alesboby more recent precedent, which has instead
required a showing of the grantor’s independenisent and action based on all of the surrounding
facts and circumstancesld. (internal quotation marks omitted).

Here, disinterested witnesses such agtiecdr. Rhonda Gentry, and Tarishan, testified
that in August 2015, they beliest Don’s mind was sharp, Davas capable of making his own
decisions, Don led the meetings the bank, and Don knew exXsctwhat he wanted to do.
However, there has been no testimony presetiiad Don consulted with outside sources for
advice on how to move forward in addressing ¢towncern that Ava was stealing his money, or
about who he should designatéaseficiaries of the annuitieadditionally, no one besides Craig
and Alita were involved in the changing of tbeneficiary of the annties. Further, the
compressed timeline of Craig’s involvement—tadays after Craig found out about the Great
American annuities, he received appointmenpawer of attorney anda couple weeks later,
became a beneficiary of the annuities—weighs agaifisding of independent action. Even more

troubling is the fact that Cratgvice filled out paperwork makingmmself a beneficiary of the Great
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American annuities.

Under these circumstances, the Court concludes that Craig and Alita fail to establish that
Don exercised the independent consent andractecessary to rebut the presumption of undue
influence. See Thomad.22 So.3d at 128-29 (despite testimony ¢nahtee did not participate in
conversation between testator and will drafter raggrthe will, and affidavits that testator was
of sound mind at the time of the execution ofihi& no finding of independent consent and action
when testator did not seek independent advioen fperson not connected with grantee, grantee
transported testator to execute wilhidegrantee chose locati@f execution).

iv.  Findings

The Court finds that Craig has not presented clear and convincing evidence to rebut the
presumption of undue influence. Therefore, Ava’s motion for sarpgudgment will be granted
to the extent it requests a declamatthat the changes of benefides of the annuities are void.

2. Alita

Mississippi law makes clear thia transfer of an interest was caused by undue influence,
“then as a matter of law éhtransfer is voidable.In re Fankboner638 So.2d at 495. Further,
Mississippi has rejected the viewpdrtial validity when there h&gen a showing of testamentary
incapacity. See generallivoore v. Jacksgnl57 So.2d 785, 786 (Miss. &%) (in case involving
several legatees, court held that “it is uniformgid that testamentarmgcapacity invalidates the
entire will.”). Because undueflnence is closely retad to incapacity, it stals to reason the rule
against partial validity wouldpply here too. As such, becaube Court has found that Craig
exerted undue influence over Don with regardhiianges in beneficiaried the annuities and has
declared such transfers void, it need not agklAva’s undue influence claim to the extent it is

asserted against Alita.
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VI
Alita’s Crossclaim and Interpleader Relief

Neither Alita’s crossclaim nor the relief reqtied in the underlying tarpleader complaint
were expressly addressed in the motions fonrsary judgment. However, a court may grant
summary judgment in favor of a non-movant gng as the “[tlhe acts gissitive of this issue
were presented and argued aigth ..., and the [other party] hadfull and fair opportunity to
develop the record [on the issuelJensen v. Snelling841 F.2d 600, 618 (5th Cir. 1988ge
Barrett v. NetherlainNo. 12-193, 2013 WL 5408538, at *12.0C Cal. Sep. 25, 2013) (collecting
cases for proposition that court may sua spgnéet summary judgment on claims turning on
same issues). Both the interpleader relief spugtd Alita’s cossclaim alleging Ava’s wrongful
interference with Alita’sinterest in the annués, turn on the samssue decided above — the
validity of the changes in benefiries of the annuities. Because this Court has concluded that the
changes are void, summary judgment in Ava’s favor will be granted as to $eddohnson v.
Warnaco, Inc 426 F.Supp. 44, 47 (S.D. Miss. 1976) ($Ainterference is not wrongful and
actionable if undertaken by someone in the ezerdf a legitimate interest or right, which
constitutes privileged interference(fhternal quotation marks omitted).

VII
Conclusion

For the reasons above, Craig and Alita’'s motion for summary judgment [120] is
GRANTED in Part and DENIED in Part. The motion is granted to the extent it seeks dismissal
of Ava’s crossclaim based on assets other th@nGreat American annuities at issue in the
interpleader; and to the extahseeks dismissal of Ava’s @sclaim for conversion premised on
the annuities. The motion ismed in all other respects.

Ava’s motion for summary judgment is [126] GRANTED in Part and DENIED in

27



Part. Itis granted to the extent it seeks summiagigment on Ava’s croskam of undue influence
regarding the Great Amegn annuities. It is denied to th&tent it seeks summary judgment on
other assets.

Summary judgment on the underlying interpleader action [GRANTED in Ava’'s
favor.

SO ORDERED, this 2nd day of February, 2018.

/s/DebraM. Brown
UNITED STATES DISTRICT JUDGE
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