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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION

STATE AUTO PROPERTY AND PLAINTIFF
CASUALTY INSURANCE COMPANY

V. NO. 3:16-CV-73-DMB-JMV
EUGENE BURNETT, Individually and

d/b/a JB’s Auto and Diesel; and THE
UNITED STATES OF AMERICA DEFENDANTS

OPINION AND ORDER

This interpleader action is before the Goam the United States of America’s motion for
summary judgment, Doc. #32; and State ABRtmperty and Casualty Insurance Company’s
motion for summary judgment and motitnstrike. Doc. #34; Doc. #42.

|
Procedural History

On April 8, 2016, State Auto Property and Casualty Insurance Company filed a
“Complaint for Interpleaderral Declaratory Judgment” in thiSourt, naming as defendants
“Eugene Burnett, Individually and d/b/a JBAuto and Diesel,” and The Internal Revenue
Service. Doc. #1. On May 9, 2016, State Auto filed an “Amended Complaint for Interpleader
and Declaratory Judgment” against Burnett, “lidlinally and d/b/a JB’s Auto and Diesel,” and
the United States of America. Doc. #3. Theeaded complaint asserts an interpleader action
based on Burnett's and the United States’ cetng claims to building coverage insurance
proceeds, and seeks a declaratory judgmenStiast Auto has satisfied its obligations under the

building coverage policy.
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On June 6, 2016, Burnett, acting profied an “Answer and Counter-Claim."Doc. #5.
State Auto filed an answer to the counterclaim on June 27, 2016. Doc. #11. On July 5, 2016,
Burnett filed an “Amended Answer and Counter-Clafm.Doc. #12. Burnett's amended
counterclaim alleges, among otltamgs, bad faith by State Auto “for failing to timely make
payment” on the policy to Burnett, which petted the IRS time to make a claim for the policy
proceeds when the IRS originally made no scieim. On July 18, 2016, State Auto answered
Burnett’'s amended counterclaim. Doc. #14. Umted States filed an answer to the amended
complaint on August 3, 20T6Doc. #16.

On August 11, 2016, State Auto filed a motiord&posit the insurance proceeds into the
registry of the Court pursuant Rules 22 and 67 of the Federall&wof Civil Procedure. Doc.
#17. United States Magistrate Judge Jane/vden granted the motion on August 16, 2016.

Doc. #19.

! This filing was docketed by the Clerk of the Couraasanswer and counterclaim to the original complaint.

2 This filing is dated July 1, 2016; is postmarked as mailed to the Clerk of the Court on July 1, 2016; and was
received and docketed by the Clerk on July 5, 2016entyvnine days after Burttes original answer and
counterclaim were served on State Auto through the GoE@F filing system, and eight days after State Auto filed

an answer to the original counterclairBurnett's amended answer and counterclaim appear to have been filed in
response to State Auto’s amended complaint filed on M@QB7, as they were filed within the time period allowed

under the Federal Rules. The summons to Burnett for the amended complaint was issued by the Clerk on June 7,
2016, Doc. #6; and was served on Burnett on June 11, 2016, Doc. #8. The twenty-first day after Burnett was served
was a Saturday, July 2, 2016; making the deadline to respond July 5, 2016, sindhé s next day that is not

a Saturday, Sunday, or legal holiday.” A summons to Burnett was issued by the Clerk on April 15, 2016, shortly
after the original complaint was filed, Doc. # 2; but, beedbe docket does not refléttvas served on Burnett, it

is unclear as to how or whBurnett came to file a response to the original complaint.

Federal Rule of Civil Procedure 15(a)(1) provides that “[a] party may amend its pleading once as a matter of course
within ... 21 days after service of a responsive pleading ....”). Rule 15(a)(2) provides that “a @adnend its
pleading ... with the opposing party’s written consent or thettoleave.” If Burnett wa served with the original
complaint, State Auto could not have amended its complaint without the Court'soleBuenett’s written consent

due to Burnett’s filing of his answena counterclaim to the original complainOn the other hand, because State

Auto answered Burnett’'s original counterclaim, Butreduld not have amended his answer and counterclaim
without the Court’s leaver State Auto’s written consent. BecausetfiE) record is uncleayn these matters, (2)
Burnett has not challenged State Auto’s filing of the amended complaint, and (3) State Auto has not challenged
Burnett’s filing of his amended answand counterclaim, the Court presumes and proceeds as if the operative
pleadings are State Auto’s amended complaidtBurnett’s amended answer and counterclaim.

3 The docket reflects the United Stateswarved on June 14, 2016. Doc. #9.



On October 21, 2016, the United States fidedchotion seeking summary judgment that
the interpleaded insuraee funds are subject to federal lieesorded against Burnett for unpaid
federal income taxes and, as aulg should be distributed toghUnited States. Doc. #32. On
December 14, 2016, State Auto filed a separate motion for summary judgment. Doc. #34.

On May 19, 2017, Burnett filed “DefendantsdRense to the United States’ Motion for
Summary Judgment,” to whichdldefendants filed separatglies on, respectively, May 25 and
May, 26, 2017. Doc. #38; Doc. #40; Doc. #41hotigh Burnett’'s response is directed to the
United States’ summary judgment motion, State Antived to strike Burnett's response. Doc.
#42.

1
Motion to Strike

State Auto has moved torike Burnett’'s reponse to the United States’ motion for
summary judgmert. Doc. #42. State Auto argues tHBrnett’s response was (1) grossly
untimely under the local rules, (2) lacks competmmary judgment evidence, and (3) fails to
properly respond to State Auto’s motion for suamynjudgment and, thus, State Auto’s summary
judgment motion should be granted.

Uniform Local Rule7(b)(4) provides:

Counsel for respondent must, within faeh days of servicaf movant’'s motion

and memorandum brief, file a resporms® memorandum brief in support of the

response. ... A party must make a request for an extension of time in writing to

the judge who will decide the motion. ikkme to timely submit the required
motion documents may result in denial of the motion.

Because Burnett failed to respond to the &mitStates’ summary judgment motion within

fourteen days and did not seek an extensidhefesponse period, his response is untimely.

* State Auto’s motion requests the Court “enter an Order striking Burnett's Response to the USA’s Motion for
Summary Judgment, holding that the facts set forth ateSAuto’s Motion for summarjudgment are undisputed
and awarding summary judgmentState Auto’s favor ...."



Dispositive motions, however, cannot be granted because they are unop@sed.
Uniform Local Rule 7(b)(3)(E). Summarydgment can only be granted “if the motion and
supporting materials—including the facts coesetl undisputed—show that the movant is
entitled to it ....” Fed. R. CiW. 56(e)(3). “The Supreme Colnds recognized thag¢ven in the
absence of a factual dispute, a district cousttha power to ‘deny summary judgment in a case
where there is reason to believe that the betterseowould be to procdeo a full trial.” Black
v. J.I. Case Co., Inc22 F.3d 568, 572 (5t@ir. 1994) (citingAnderson v. Liberty Lobby, Inc
477 U.S. 242, 255 (1986)). “Credibility determiions, the weighing of evidence, and the
drawing of legitimate inferencefsom the facts are jury funans, not those of a judge ....”
Liberty Lobby, Ing 477 U.S. at 255.

Though Burnett's response was untimely, i timterest of justice, the Court will
consider Burnett's response, to which both paregdied without objectingo its untimeliness.
Williams v. Taco Bell CorpNo. 01-21132, 2002 WL 1973807, atril (5th Cir. Aug. 2, 2002)
(“Although Williams’s response was untimely puasti to a local rule, the district court
considered the response in the interest ofgest-or purposes of this appeal, we follow the
district court’'s lead and consider Williamstesponse to Taco Bell's motion for summary
judgment.”) (internal quotation marks and edtéons omitted). Accordingly, State Auto’s
motion to strike is denied.

I
Motions for Summary Judgment

A. Standard
Under Rule 56 of the Federal Rules of CRilocedure, “[sJummaryudgment is proper
only when the record demonstrateat no genuine issug material fact exists and the movant is

entitled to judgment as a matter of law.uv N’ Care Ltd. v. Groupo Rima844 F.3d 442, 447



(5th Cir. 2016). “A factual isguis genuine if the evidence isffstient for a reasonable jury to
return a verdict for the non-moving party, and matef its resolution ould affect the outcome
of the action.” Burton v. Freescale Semiconductor, |In¢98 F.3d 222, 226 (5th Cir. 2015)
(internal quotation marks omitted). On a motfonsummary judgment, a court must “consider
the evidence in the light b favorable to the nonmovingarty and draw all reasonable
inferences in its favor.’Edwards v. Cont’'| Cas. Cp841 F.3d 360, 363 (5th Cir. 2016).

In seeking summary judgmeriftlhe moving party bears #hinitial responsibility of
informing the district court othe basis for its motion, andedtifying those portions of the
record which it believes demonstrate the abseof a genuine isswwé material fact.” Nola Spice
Designs, L.L.C. v. Haydel Enters., In€83 F.3d 527, 536 (5th Cir. 2015) (internal quotation
marks and alterations omitted). If the movingtpa&atisfies this burden, “the non-moving party
must go beyond the pleadings and by her owrdafits, or by the depositions, answers to
interrogatories, and admissions file, designate specific facthewing that there is a genuine
issue for trial.” 1d. (internal quotation marks omittedYWhere the nhonmoving party bears the
burden of proof at trial, the moving partytiséies this initial burden by demonstrating an
absence of evidence to suppthit nonmoving party’s case.Celtic Marine Corp. v. James C.
Justice Cos., In¢760 F.3d 477, 481 (5th Cir. 2014).

B. Relevant Facts
1. Insurance policy and payments

Burnett purchased a commercial insuenpolicy from State Auto to cover his
commercial building and business property. D¢#%4-4. As the named insured, the policy lists
“Eugene Burnett dba JB’s Auto and Dieseld. at 2. The policy term was for one year, from

January 25, 2015, to January 25, 201d.at 12. The policy prodied $246,637 of commercial



building coverage, and $29,026 of businessqueisproperty coverageDoc. #34-5 at 1-2.

On November 14, 2015, Burnett suffered a fire loss to his commercial building. Burnett
filed a claim for the loss with State Auto. At the time of the loss, Covenant Bank held a
mortgage and multiple deeds of trust securing multiple loans on the insured building, and was
named the mortgagee under the policy. Doc. #34-5 at 2.

On November 20, 2015, Burnett was tendered $10,000 as an advance for business
personal property and, on January 27, 2016, an additional $11,91d.8& 2-3 & Exs. 1, 2.

After Burnett submitted receipts verifying replaahof business personal property lost in the
fire, he was tendered an additional $3,465.84.c.#34-5 at 3 & Ex. 3. This left $3,648.36

remaining as recoverable depreciation underpiblecy for business personal property. Doc.
#34-5 at 3.

Sometime before January 5, 2016, State Auto conducted a title search of the insured
property and discovered the propentgs subject to a federal tax lien filed in the land records of
Panola County, Mississippi, in tleaim of $216,925.65 plus interedid. at 3; Doc. #1-2. On
January 5, 2016, State Auto spoke with Buraetl obtained contact information from his IRS
representative, Pamela Brown,discuss the tax lien. Doc. #34-5&t After State Auto left a
voicemail for Brown, on January 14, 2016, IRS repridame Jureen Metzler called State Auto.

Id. Metzler left a voicemail advising thatetHRS should be included on the check for the
remaining building proceeds and that the IRSandard protocol was to sign the check and
return it to the policyholderld.

On January 26, 2016, State Auto receivedaimeunt of Covenant Bank’s mortgage and

® These policy coverage amounts are taken from the affidavit of Mike Myers, a senior claim examiner who worked
for State Auto at the time of the fire. A review thle written policy’s “Commercial Property Coverage Part
Declarations” shows building coverage of $241,845 and business property coverage of $28,120. Doc. #34-4 at 13



interest totaling $158,144.26. Doc. #34-5 at 3-4& £ The next day, State Auto issued a
check jointly to Eugene Burnett d/b/a JBato and Diesel and Covenant Bank for $158,144.26.
Doc. #34-5 at 3—-4 & Ex. 1. These paymentsddfalance of buildingaverage under the policy
in the amount of $88,492.74. Doc. #34-5 at 4.

On January 27, 2016, State Auto requestetieck in the amount of $81,736.74 payable
to “Eugene Burnett and Ernestine Burnett &wepartment of Treasury-IRS” and a check for
$6,756 payable to “Eugene BurnettdeErnestine Burnett and State of Mississippi Department of
Revenue.”ld. These checks were issued on January 28, 201& Ex. 5. State Auto notified
Burnett of these payments inlegter dated January 27, 2016. d#34-5 at 4 & Ex. 6. After
learning that the Mississippi Depanent of Revenue lien haskén cancelled, State Auto voided
the $6,756 check. Doc. #34-5 at 4-5. On Falhria2016, State Auto, through counsel, sent a
letter to the Advisory Group Manager withetlbepartment of Treasury, memorializing State
Auto’s understanding of the voicemail—that theSIRiould endorse the cheekd return it to
Burnett—enclosing the $81,736.74 check. Doc. #34-5 at5 & Ex. 7.

In response to the February 1, 2016 lettertzide called State Auto and left a voicemail
requesting additional documents concerning the paliay stating that if the IRS has an interest
in the remaining building coverage under théqyo the IRS will collect that amount. Doc. #34-
5 at 5-6. On February 3, 2016, State Auto seriter @ Metzler enclosing a copy of the policy
declarations, photos of the fire dageaand a copy of the title opiniond. & Ex. 8. On March
7, 2016, State Auto’s counsel sent a letter to Buirand State Auto informing them that the IRS
was making a claim for the remaining $88,492.74jmgjahat the amount “is encumbered by the
Federal Tax Lien (IRC 86321) and should be gttiech to the Internal Revenue Service as

payment toward [Burnett’s] current taability.” Doc. #34-5 at 6 & Ex. 9.



As of December 12, 2016, Burnett had not proviS&ate Auto with any written report of
debris removal expenses, or amgceipts, invoices or estimatésr debris removal expenses.
Doc. #34-5 at 6.

2. IRS documents

The IRS produced four documents, each edtiti€ertificate of Assessments, Payments
and Other Specified Matters,” which the IRS stésee certified official transcripts of computer
entries identifying assessments, payments, emdits on the Burnetts’ accounts for given
taxable periods.” Doc. #32-1 at § 4; Doc. #32-2.

The 2007 “Certificate of Assessments, Paymants Other Specified Matters” shows the
following events recorded include:

05-06-2013 INTENT TO LEVY COLLECTION
DUE PROCESS NOTICE

05-13-2013 INTENT TO LEVY COLLECTION
DUE PROCESS NOTICE
RETURN RECEIPT SIGNED

05-13-2013 INTENT TO LEVY COLLECTION
DUE PROCESS NOTICE
RETURN RECEIPT SIGNED

05-20-2013 PENDING INSTALLMENT
AGREEMENT
05-24-2013 FEDERAL TAX LIEN
06-10-2013 MODULE REVERSED OUT OF
FEDERAL PAYMENT LEVY
PROGRAM
07-24-2013 INSTALLMENT AGREEMENT
08-26-2013 SUBSEQUENTPAYMENT $395.00
09-24-2013 SUBSEQUENTPAYMENT $500.00



10-28-2013 SUBSEQUENTPAYMENT $500.00

11-26-2013 SUBSEQUENTPAYMENT $500.00
12-23-2013 SUBSEQUENTPAYMENT $500.00
01-27-2014 SUBSEQUENTPAYMENT $500.00

SeeDoc. #32-2. Payments of $500.00 were reedrdn a monthly basis through May 26, 2016.
This Certificate reflects the amant status as of June 22, 2016.

The 2008, 2009, and 2010 Certificates al$mws entries of “Pending Installment
Agreement” on May 20, 2013; “Federal xXTd.ien” on May 24, 2013; and “Installment
Agreement” on July, 24, 2013d.

On May 30, 2013, the IRS filed a “Notice Béderal Lien” on the unpaid 2007 through
2010 taxes against the Burnetts with the Chan€derk of Panola County, Mississippi. Doc.
#32-4. The IRS claims as of Septemi3®, 2016, Burnetts’ tax liability was $251,320.50,
including tax, penalties, and interefoc. #32-1 at { 5-7; Doc. #32-3.

C. State Auto’s motion for summary judgment

An interpleader action is an equitable reipehat has long existed for the purpose of
enabling “a neutral stakeholder, usually an insurance company or a bank, to shield itself from
liability for paying over the staki the wrong party. This is dofy forcing all the claimants to
litigate their claims in a single &on brought by thestakeholder.” Underwriters Grp., Inc. v.
Clear Creek Indep. Sch. DisNo. G-05-334, 2006 WL 1852254, -4 (S.D. Tex. June 30,
2006) (quoting 7 Charles Alan Wrigh&rthur Miller & May Kay Kane, EDERAL PRACTICE AND
PROCEDURES 1702 (3d ed. 2001)).

A court analyzes an interpleader action in “wlistinct steps.” The first step requires the

court to decide “whether the requirements fderar statutory interpkeder action have been



met.” Auto Parts Mfg. Miss., Inc. v. King Const. of Houston, L L782 F.3d 186, 193 (5th Cir.
2015). Generally, the first requirement is metthiére is a single fund at issue and [if] there are
adverse claimants to that fundRhoades v. Caseg$96 F.3d 592, 600 (5th Cir. 1999). However,
the party seeking the interpleader bears theldurof establishing that the requirements are
satisfied. [EDERAL PRACTICE AND PROCEDURE 8§ 1714. If the party seeking interpleader,
commonly referred to as the stakeholder, safisfiee interpleader requirements, he may seek
dismissal from the actiond.

After concluding that the requirements of suterpleader action are satisfied, a court
moves on to the second step thie analysis, which requires the court to determine the
“claimants’ respectiveights to the fund.” Gen. Elec. Capital Assurance v. Van Norma@9
F.Supp.2d 668, 670 (S.D. Tex. 2002) (citirepERAL PRACTICE AND PROCEDURES§ 1714). At
this stage, the interests of the respectivanthnts are adverse and may be adjudicated by
summary judgment if there are no genuine isfematerial fact regarding which claimant is
rightfully entitled to the interpleaded funds. EDERAL PRACTICE AND PROCEDURE § 1714.
However, when genuine issues of material &adst, each claimant bears the burden of proving
his right to the fund by a prepondeca of the evidence at trial ltlge ultimate finder of fact.
Id.; Gen. Elec. Capital Assuranc209 F.Supp.2d at 670.

State Auto argues in its summary judgmemttion that (1) it ha complied with all
interpleader requirements; (2) Burnett's counterclaim for bad faith as a matter of law and
should be dismissed with prejudice; (3) anyroldor debris removal under the policy is time
barred; and (4) it is entitled tearious forms of reéf, including dismisdawith prejudice.

Burnett failed to respond to State Auto’s motion.

10



1. Interpleader requirements

In federal court, “[tlhere aravo types of interpleader: ruiaterpleader pursuant to Fed.
R. Civ. P. 22 and statutory interpleader under 28 U.S.C. § 1386t Parts Mfg. Miss., Ing.
782 F.3d at 192. State Auto asserts in its antrdenplaint that this Court has jurisdiction
based on the diversity of citizelmp statute, 28 U.S.C. § 1332( without mentioning 8§ 1335.
SeeDoc. #3 at 4. Thus, State Auto brings a rule interpleader acBeer. Auto Parts Mfg.
Miss, 782 F.3d at 192.

Section 1332 jurisdiction under Rule 22 requires: “(1) complete diversity of citizenship,
which is met when the stakeholder is diverse from all the claimants, even if citizenship of the
claimants is not diverse; and (2) an amouwAténtroversy that exeeds $75,000 exclusive of
interest and costs.Hussain v. Bos. Old Colony Ins. C811 F.3d 623, 635 n.46 (5th Cir. 2002)
(citing 4 MoORE s FEDERAL PRACTICE § 22.04[2][a]). In this case, complete diversity is present.
State Auto is a foreign insurance company exgstinder the laws of the state of lowa with its
principal place of business in lowa. Doc. #3fatl. Burnett is a tizen of the state of
Mississippi. Id. at § 2. As “the government is not azgt of any state, it is not considered in
the complete diversity calculus.”"Hussain 311 F.3d at 365 n.46. As for the amount in
controversy, the principal amount at staketlod insurance proceeds is $88,492.74, and thus
exceeds the $75,000 threshold. Thus, ditsepsrisdiction is established.

No party disputes that theere adverse claimants to a smdund in this case. Rule
22(a)(1) provides in part thafp]ersons with claims that nyaexpose a plaintiff to double or
multiple liability may be joined as defendants and required to interplead.” As the Fifth Circuit
has explained, “[tlhe ceral prerequisite for a true interplger action ... is that the plaintiff-

stake holder runs the risk—but for determioatiin interpleader—of nitiple liability when

11



several claimants asserghis to a single stake.Airborne Freight Corp. v. United State$95
F.3d 238, 240 (5th Cir. 1999) (citirigexas v. Florida306 U.S. 398, 406—07 (1939), awthite
v. FDIC, 19 F.3d 249, 251 (5th Cir. 1994)) (intergabtation marks andtarations omitted).

Burnett claims an interest in the proceedlithe policy as the named insured under the
policy. Doc. #12 at 4-5. The IRS claims thensaproceeds based anfederal tax lien that
attached to all of Burnett's pperty and right to property. Bo#16; Doc. #34. Accordingly,
State Auto faces the risk of lidiby to multiple claimants assergirclaims to the policy proceeds.
See, e.g., Hussair8ll F.3d at 634 (finding interpleadaction when multi-party dispute
originated in state court among insured andakterneys, United States, insurance company, and
lender over distribution ohsurance proceedshm. Gen. Life Ins. Co. v. GibsoNo. 13-5069,
2015 WL 280321, at *8 (E.D. La. Jan. 21, 2015) (fimdfirst-stage interpleader appropriate
based on competing claim challenging, amoather things, insured’s designation of
beneficiary). Accordingly, the Couiihds that the first step of an interpleader action is satisfied.

2. Bad faith counterclaim

Notwithstanding satisfying the gairements of an interpleader action, the Court must
determine whether it would be prage dismiss State Auto in light of Burnett's counterclaim of
bad faith against State Auto alleging delay in paying the funds so as to allow the IRS time to
change its mind and make a claim to the proceeds.

“Although a factual dispute may exist asthe rightful ownership of the fund, that
dispute does not preclude the gnag of summary judgment in favor of the interpleader. It is in
the very nature of an interpleardaction that two amore parties claim righbtto certain money or
property.” Commerce Funding Corp. v. S. Fin. Ba8R F.Supp.2d 582, 585 (E.D. Va. 1999). A

court may nevertheless delay deny discharge of the stakehaldiethere are “serious charges

12



that the stakeholder commenct action in bad faith.”Underwriters Grp., InG. 2006 WL
1852254, at *5 (citingMendez v. Teachers Ins. & Annuity Ass@82 F.2d 783, 788 (2nd Cir.
1992)).
Under Mississippi law,
[wlhere an insurance carrier denies or delays payment of a valid claim, [a bad
faith claim] will not lie if the carrier has a reasonable cause for such denial or
delay. Thus, where the parties dispute the existence and legitimacy of the
carrier’s reason for delay or denial, théssies are ones of material fact, and the
plaintiff is entitled to have a jury pass upon this if reasonable minds could differ

as to the legitimacy of the carrier’s reason. Determination of whether reasonable
minds could differ on this issue asquestion for the trial judge.

Stamps v. Estate of Wats28 So.2d 812, 814 (Miss. 1988) (footnote and citations omitted);
Travelers Indem. Co. v. Wetherbe68 So.2d 829, 834-35 (Mis$979) (allowing punitive
damages when company withheld fundsdight months witbut reason).

While Mississippi law allows for an insured to bring a claim for bad faith filing of an
interpleader actiohcourts have regularly held that a part a properly filed interpleader action
may not assert a counterclaim based osraitlement to the funds at issusee, e.g., Metro. Life
Ins. Co. v. Barrettol78 F.Supp.2d 745, 747-48 (S.D. Tex. 200Hpwever, a bad faith claim
may be asserted based on an unreasouwi@dg in filing an interpleader actiorlJnited Inv’rs
Life Ins. Co. v. Grant387 F. App’x 683, 688 (9th Cir. 2010).

To the extent Burnett's counterclaim is bés® a direct entitlemerib the funds, such
claim must be dismissed because, as discuabeude, this was a properly filed interpleader

action. Barretto, 178 F.Supp.2d at 747-48To the extent the counterclaim is based on an

® There is no dispute that Mississippi law applies to the state law counterclaim for bad faith but that federal law
governs questions of procedurBee Gasperini v. Ctr. for Humanitjegsl8 U.S. 415, 427 (1996) (“Under tEeie
doctrine, federal courts sitting in diversity applgtstsubstantive law and federal procedural law.”).

" See Vaughn v. Monticello Ins. C838 So0.2d 983, 988 (Miss. Ct. App. 2001) (in bad faith action based on “bad
faith filing of an interpleader action” noting Mississippipgeme Court “held that the interpleader did not insulate
the insurance company from potential bad faith liability”).

13



unreasonable delay in commencing tinterpleader action, the almimust be dismissed because
no reasonable jury could find that State Autoeasonably delayed payment. After learning of
the IRS lien about two months after the fire, &tAuto reached out to Burnett's contact at the
IRS. In response, the IRS contacted Sfat® on January 14, 2016, representing that it would
release the proceeds to Burngon receiving the check. On&fter the amount of Covenant’s
Bank loan interest was verified could State Auto determine the remaining building coverage
amount under the policy to issue the checkis Td not occur until January 26, 2016. No facts
in the record establish that State Auto was @it far this delay. Thelay after Covenant Bank’s
loan interest was verified, alanuary 27, 2016, State Auto requestexicheck and it was issued
two days later. Only 17 daysd lapsed from the time StatetBwvas first contacted by the IRS
and the check was mailed to the IRS. Aboutamtim later, State Auto filed this action. Based
on these facts, the Court finds that any delag legitimate and no reasable jury would find
otherwise.

Accordingly, the Court will grant State Autodssimmary judgment motion as to Burnett's
bad faith counterclaim, with suafaim dismissed with prejudice.

3. Debris recovery

According to the policy, a claim for debris removal must be “reported to [State Auto] in
writing within 180 days of the datef the direct physical damageDoc. #34-4 at 24. The fire
loss to the insured property occurred on Noker 14, 2015. Doc. #35-5 at 1. State Auto
presented undisputed evidence that Burnett did not notify State Auto in writing within 180 days
of the damage, and “no receipts, invoices or edts for debris removal expenses have ever
been submitted by Burnett to State Auto.” D#84-5 at 6. Neither defendant has challenged

State Auto’s failure to interphd proceeds under the debris recpyeovisions of the policy.

14



Because the defendants do not dispute State'#Afaibure to interpéad funds for debris
recovery and because the Court finds that aayncfor debris removal related to the November
14, 2015, fire would be time barred under the politate Auto has no further liability under the
policy with regard to debris recoveryielation to the fire on November 15, 2015.

4. Relief

In its motion, State Auto requests the following relief:

State Auto would respectfully request amler from the Court finding that State

Auto has satisfied all duties currentiyved under the building coverage of the

subject policy by tendering all availableilding coverage under the policy; that

State Auto has satisfied all dutiesdaobligations currently owed under the

business personal property coverage prowssiof the policy, buallowing Burnett

to submit additional claims for the remaining recoverable depreciation in the

future, which will then be evaluated undke terms, conditions and exclusions of

the policy; that any claim for debriemoval coverage is now time barred under

the terms of the policy; that State Autas exhausted its plcable limits under

the subject policy (aside from ghaforementioned $3,648.36 in remaining

recoverable depreciation) argdrelieved and discharged any further liability or

responsibility to the namethsured or any other indidual or enty under the

policy arising out of the aforementioned floss; and that Bugit’'s counterclaim
against State Auto is disssed with prejudice.

Doc. #34 at 13.

When the stakeholder has no further obligatoriability to the parties under a theory
for failing to pay the disputed proceedse ttakeholder is entitled to dismissalnderwriters
Grp., Inc, 2006 WL 1852254, at *6 (citinBarretto, 178 F.Supp.2d at 747-48), abdniels v.
Equitable Life Assurance Soc. of the United St&®d;.3d 210, 214-15 (5th Cir. 1994)). State
Auto deposited the remaining $88,492.74 in buildingerage proceeds withe Court, and has
no obligation or liability for debris recovery irelation to the fire. There is no evidence of
another obligation pending with regard t@ ttemaining recoverable depreciation of $3,648.36.

Because State Auto has no further obligation oiliighio either party, the Court finds that State
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Auto is entitled to dismissél.
D. United States’ motion for summary judgment

The United States argues the lien on Buimebroperty entitles it to the insurance
proceeds. In response, Burnett argues that because he is current on an installment agreement
with the IRS, it is not entitled to claim thegeeeds. Doc. #38. In reply, the United States
claims (1) no installment agreemt in “good standing” witlBurnett has been “established
through competent evidence,” and éXen if established, the instalbmt agreement is irrelevant.
Doc. #41 at 1-2.

1. Jurisdiction over United States

The Government may not be sued unlggsas waived its sovereign immunitySee
United States v. Testad24 U.S. 392, 399 (1976). Secti@d10(a) “waives the sovereign
immunity of the federal government, enabling private parties to hale the government into court to
determine the priority of outstdimg liens on real or personal profy” including in interpleader
actions. Hussain,311 F.3d at 629 (citing 28 U.S.C. § 2410(a) (2000)).

2. Relevant tax code law

Under 26 U.S.C. 88 6321 and 6322, if any person liable to pay any tax neglects or refuses
to pay the same after demand, the amount “shadl leen in favor of tk United States upon all
property and rights to propertywhether real or personal, belongito such person” and the lien
imposed “shall arise at the time the assessmanade and shall continue until the liability for
the amount so assessed ... is satisfied ormbesainenforceable by reason of lapse of time.”

United States v. FuyrNo. 3:06-cv-215, 2007 WL 1893240, at *1 (S.D. Miss. Apr. 11, 2007)

8 The Court expresses no opinion on Burnett's abilitgubmit additional claims for the remaining recoverable
depreciation in the future.
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(quoting 26 U.S.C. 88 6321 and 632Federal tax liens do not autotr@ally have priority over
all other liens. Absent provision to the contraskiprity for purposes of federal law is governed
by the common-law principle that thersi in time is the first in right."United States v.
McDermott 507 U.S. 447, 449 (1993) (intetrgpuotation marks omitted) (quotirignited States
v. New Britain 347 U.S. 81, 85 (1954)).
26 U.S.C. §8 6331(a) authorizes the IRSctlect unpaid tax liabilities through the
issuance of a levy:
upon all property and rights to property (except such property as is exempt under
section 6334) belonging to such pes.. Levy may be made upon the accrued
salary or wages of any officer, employee, or elected official, of the United States,
the District of Columbia, or any agencyiostrumentality of the United States or
the District of Columbia, by servingreotice of levy on the employer (as defined
in section 3401(d)) of such officegmployee, or elected official.
26 U.S.C. § 6331(a). The statute specifies, Wewethat under certain circumstances, a levy

may not properly be issued:

Installment agreements--No levy may be made under subsection (a) on the
property or rights to property of amerson with respect to any unpaid tax--

(A) during the period that an offdsy such person for an installment
agreement under section 6159 for paytrefrsuch unpaid tax is pending
with the Secretary ...

(C) during the period that such an installment agreement for payment of
such unpaid tax is in effect.

26 U.S.C. 8§ 6331(k)(2) (emphasis added).
26 C.F.R. § 301.6331-4(b) provides that even if levying is prohibited, the government

may take other actiorts:

° The Court notes that a levy and a lien operate quite differently:

A levy forces debtors to relinquish their propeityoperates as a seizure by the IRS to collect
delinquent income taxeSee American Acceptance CorpGlendora Better Builders, Inc550
F.2d 1220, 1223 (9th Cir. 197&ee also Interfirst Bank Dallas, N.A. v. United Sta#® F.2d
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(b) Other actions by the IRS whilelevy is prohibited—(1) In general.The IRS
may take actions other than lety protect the interestsf the Government with
regard to the liability identified inan installment agreement or proposed
installment agreement. Those actions include, for example—

(i) Crediting an overpayment against frability pursuant to section 6402;
(ii) Filing or refiling noticesof Federal tax lien; and

(iif) Taking action to collect from any perswho is not named in the installment
agreement or proposed installment agreetnbut who is liald for the tax to
which the installment agreement relates.

(2) Proceedings in courtExcept as otherwise providéd this pargraph (b)(2),

the IRS will not refer a casto the Department of Justice for the commencement
of a proceeding in courggainst a person named in an installment agreement or
proposed installment agreement, if levydollect the liability is prohibited by
paragraph (a)(1) of this section. Withaegard to whether a person is named in
an installment agreement or proposestaiment agreement, however, the IRS
may authorize the Department of Justtcefile a counterclaim or third-party
complaint in a refund action or to join that person in any other proceeding in
which liability for the tax that is theubject of the installment agreement or
proposed installment agreenhignay be established orspiuted, incluthg a suit
against the United States under 28 U.2€10. In addition, the United States
may file a claim in any bankruptcy proceeding or insolvency action brought by or
against such person. If a person named imstallment agreement is joined in a
proceeding, the United States obtainadgjment against that person, and the case
is referred back to the IRS for catteon, collection will continue to occur
pursuant to the terms of the installment agreement.

299, 30405 (5th Cir. 1985), cert. denied, 475.1.081, 106 S.Ct. 1458, 89 L.Ed.2d 716 (1986);
Chevron, U.S.A., Inc. v. United Stat@85 F.2d 1487, 1489-90 (9th Cir. 1983) (levy operates as a
seizure). The IRS’s levying power is limited besaw levy is an immedmteizure not requiring
judicial intervention See National Bank of Commeyrdd2 U.S. at 720-21, 105 S.Ct. at 2924-25.
A levy connotes compulsion or a forcible meangxifacting taxes from “a recalcitrant taxpayer.”
Interfirst Bank, 769 F.2d at 305. A taxpayer subjecan IRS levy is provided certain protections
such as notice and an opportunity to pay the taxes due before the sNativaal Bank of
Commerce472 U.S. at 720-21, 105 S.Ct. at 2924-@terfirst Bank 769 F.2d at 309ylartinez

v. United States669 F.2d 568, 569 (9th Cir. 1981).

A lien, however, is merely a security interest and does not involve the immediate seizure of
property.A lien enables the taxpayer to maintpossession of protected propevihile allowing

the government to preserve its claim should the status of property later dfidiegénstance, the
debtor later sells his exempt peral property for cash, the IR&ould be entitled to obtain such
proceeds

Wagner v. United State$45 F.3d 298, 302 (5th Cir. 2008) (quotidgited States v. Barbie896 F.2d 377, 379
(9th Cir. 1990) (emphasis added).
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26 C.F.R. 8§ 301.6331-4(b) (emphasis added).
3. Evidence of installment agreement

To the extent the existence of an installnregreement serves asexception to the IRS’
statutory authority to enforce liens, it is progedharacterized as aaffirmative defense for
which Burnett bears the burdeitee Meacham v. Knolls Atomic Power L.&%4 U.S. 84, 91
(2008) (“[W]hen a proviso carves an exceptior outhe body of a statute ... those who set up
such exception must prove it.”) (alterations ondi}te In this regard, the United States argues
there is no “competent evidencai the record establishing anstallment agreement in good
standing. However, the Court finds the competent evidence in the record raises a question of
material fact as to the existence of anatistent agreement between Burnett and the IRS.

Form 4340 “has been held to be presunggproof of a valid assessment where the
taxpayer has produced no evidencedointer that presumption.United States v. McCallym
970 F.2d 66, 71 (5th Cir. 1992). The United Sthi@s submitted a Form 4340 (“Certificates of
Assessments and Payments”) for 2007, 2008, 20@P2810. Each form indicates that on May
20, 2013, an installment agreement was “pendiagd shows an entry for an “INSTALLMENT
AGREEMENT” on July 24, 2013, followed by sulggent payments of $500 a month through
May 2016, the end of the report peridd.Form 4340 is presumptive proof of an installment
agreement covering Burnett’s tax liabiliti'sem 2007 through 2010. The IRS has not rebutted
the existence of an installment agreement but has chosen to neither confirm nor deny its
existence. Just as the United States relidsaom 4340 as “sufficient” and “presumptive” proof

of a taxpayer’'s assessed liabilities, the Caeltes on the Form 4340s in this record as

1 The report period ends in June 2016, but a month had not passed since the May, 24 2016 payment and the end of
the reporting period.
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presumptive proof of an installment agreemefeeDoc. #33 at 6. Accordingly, a question of
material fact arises as to the existeatan installment agreement in good standing.
4. Effect of installment agreement

Notwithstanding any factual digge regarding the existence of an installment agreement,
the United States argues it must still prevatdaese the installment agment is irrelevant in
this interpleader action because the United Siatest levying on Burnett's property. Relying
in part onUnited States v. StinspA5 F. App’x 201, 205 (3d Cie002), the United States argues
“section 6631(k) does not prohibit all collectionians,” and that it is “expressly permitted to
collect tax when it is named afdadant in a suit under 28 U.S.2410.” Doc. #41 at 1. The
United States cites “Treas. Reg. 88 301.6331;430).6159-1(f),” without further explanation
or argument?

While it is correct that § 6631(k) does not prohibit all collection actibSsinsondoes
not suggest that the United States may collednsarance proceeds intampleader actions for
tax liabilities subject to amstallment agreementStinsonheld that an installment agreement
was irrelevant because 8§ 6631(k) did not preclude the government from reducing the tax
liabilities to a judgment. However the reasoning iStinsonhas been superseded by federal
regulation:

The Government had initially arguedaththe termination of the Installment

Agreement was irrelevant because it could seek judgmetiteotax liabilities

assessed whether an installment agreemest in effect or not. It based this

argument on the Third Circuit's opinion tnited States v. StinspaA5 Fed.Appx.

201, 204-205 n.5 (3d Cir. 2002), in which the court held that the existence of an
installment agreement would not bar t@vernment from briging an action to

" The language found in Treasury regulation §301.6331-4(b) and § 301.6159-1(f) is essentially the same.

12«The statute prohibits only court action and levy, 26 U.S.C. § 6331(k), and regulation specificaity RS
to take actions other than levy, 26 C.F.R. § 301.6331-4(bnited States v. AustifNo. 09-10405, 2010 WL
1711294, at *3 n.2 (D. Mass. Apr. 26, 2010), aff'd, 526 F. App’x 2 (1st Cir. 2013).
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reduce outstanding tax liability to judgment. TBiE&nsoncase, however, pre-dates
26 C.F.R. 301.6331-4(b)(2), the federal dagian expressly bang such an
action while an installmerdgreement is in effec6tinsors reasoning has been
invalidated, and the Government has acecwlg revised its argument to focus on
the non-existence of an effective instadim agreement at the time this matter was
referred for civil action.

United States v. MargolifNo. 07-4313, 2008 WL 4823599, at *4 n.3 (D.N.J. Nov. 5, 2008).
Thus, under 26 C.F.R. 301.6331-4(b)(2), the gawemt cannot bring an action against the
taxpayer who is a party to an installment agreem8ee26 C.F.R. § 301.6331-4(b)(2) (“Except
as otherwise provided in this paragraph (b)(2), the IRS will not refer a case to the Department of
Justice for the commencement of a proceeding in court, against a person named in an installment
agreement or proposed installment agreement ....").

Nonetheless, 26 C.F.R. 301.6331-4(b)(2) presithstances when the government can
proceed in court notwithstanding arstallment agreement. Spkcally, “the IRS may authorize
the Department of Justice ta join that person in any other @ceeding in which liability for the
tax that is the subject dfie installment agreement may be established or disputed, including
a suit against the United States under 28 U.S.C. 2426 C.F.R. 301.6331-4(b)(%)(emphasis
added).

As discussed above, this is “a suit aghite United States under 28 U.S.C. 2410.”
Aside from this fact, the United States has nqtl@ned why it is statutorily entitled to collect
the proceeds in an interpleader action urgl@410 through 26 C.F.R. 301.6331-4(b)(2). The
United States has not establidhinis action falls under thisubsection. The Department of

Justice did not “join” BurnettState Auto named him in trection. Additionally, the United

13n its brief, State Auto argues that because the IRSsafsermitted to take “action wollect from any person who

is not named in the installment agreement but who is lfablhe tax to which the installment agreement relates,” it
may be liable to the IRS. Doc. #35 at 9-10 n.1 (alterations remees=®$ C.F.R. § 301.6331-4(b)(ii)). However,
this subsection does not supparfinding that the United States is entittedthe insurance pceeds because State
Auto is not jointly liable for the tax to which the installment agreement relates.
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States failed to brief whether this action woqldilify as a “proceeding in which liability for the
tax that is the subject of the installment agreetm.. may be established or disputed.” And,
while the enumerated list undéris subsection is not exhaustive, the United States has not
presented any argument that such collectidiviaec would be permitted if it does indeed fall
outside of this subsection.

To determine whether such collection aityivs permitted under § 301.6331-4(b)(2), the
Court considers the interpretatiadvanced by the IRS Bulletiin considering the bulletin, the
Court affords the documerBkidmoredeferencé? under which agency interpretations are
entitled to deference but only to the extehat such pronouncements have the power to
persuade.See Emp. Sols. Staffing Grp. Il, L.L.COf#fice of Chief Admin. Hearing Office833
F.3d 480, 490 (5th Cir. 2016)3kidmoredeference ... is a measure of deference proportional to
the thoroughness evident in its consideration,vélality of its reasomig, its consistency with
earlier and later pronouncements, and all thiagtors which give it power to persuade.”)
(internal quotation marks omitted).

The IRS Bulletin provides, in relevant part:

The IRS will not begin a preeding in court for the colition of any liability to

which an installment agreement ... relates against a person named in the

installment agreement .... In any wefl action, however, the IRS may file a

counterclaim or third-party complaint agat a person without regard to whether

that person is named in an installment agreement .... In addii®iRS may join

a person named in an installment agreemin any other proceeding in which

liability for the tax that is the subjeaif the installment agreement may be

established or disputedand may file a claimn any bankruptcy proceeding,

insolvency action, olinterpleader case commenced by other creditors of the
taxpayer

14 Interpretive bulletins ... receivekidmoredeference’ ....”Humana Health Plan, Inc. v. Nguyers5 F.3d 1023,
1027 (5th Cir. 2015) (internal citation omittedge Bussian v. RJR Nabisco,.i223 F.3d 286, 297 (5th Cir. 2000)
(applyingSkidmoredeference to Department of Labor Interpretive Bulletin).
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Notice of Proposed Rulemaking, IRS Bullefteg-104762-00 (2002) (emphases added). In
explaining the meaning of thisriguage, the IRS provided that
the IRS ... may file a claim irany ... interpleader cassommenced by other
creditors of the taxpayeiThe IRS may also join the taxpayer in any suit instituted
by or against anotheperson liable for paymendf the same liability-+e., in
situations where the liability for éhtax may be established or disput&iich
proceedings involve taxes for which more than one person may be jointly and
severally liable for the same tax, amay involve persons liable for related

liabilities, such as a trust fund recoyeenalty under seicih 6672 or a personal
liability for excisetax under section 4103.

First, this is not an interpleader case commenced by a creditor of Burnett. Second, the
IRS defined what it meant by “in situations whéhme liability for the tax may be established or
disputed”—that is, “any suit instituted by or agsti another person liable for payment of the
same liability.” Third, the IRS provided exafas of such proceedings—none of which are
similar to this actior}®

While it is likely that in the absence of arstallment agreement, the United States’ tax

lien would extend to the proceefthe United States’ motion and supporting materials have not

15«3such proceedings involve taxes for which more than one person may be jointly and severally liable for the same
tax, or may involve persons liable for related liabilities, such as a trust fund recovery penalty under séZtiora66
personal liability for excise tax under section 4108.” These proceedings are permitted because:

While an installment agreemenitoavs the IRS to accept the paynmef tax in installments, the
agreement does not conclusively establishtthgayer’s liability. A taxpayer therefore is not
prohibited from seeking a refund of taxes paid pan$ to an installmeragreement. Allowing the

IRS to join the taxpayer in a proceeding whthre liability for the tax may be established or
disputed will protect the Government from having to litigate the same tax in multiple forums only
to face the argument in each separate caskiding, potentially, from the taxpayer named in the
installment agreement) that the person or persons not party to the suit were solely or principally
liable for non-payment of the tax at issue.

Id. This rationale does not apply to interpleader actionserning the payment ofsarance policy proceeds.

% See In re Key West Rest. & Loungé B.R. 978, 986 (N.D. Ill. Bankr. 1985) (at moment of fire, tax liens that
attached to property interest annatically attached to property rigtat recover proceeds from insurer).
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shown that the United States is entitled ttee proceeds notwithstanding an installment
agreement. Accordingly, the Court willdethe IRS’s motion for summary judgment.

W
Conclusion

Based on the above:

1. State Auto’s motion tatrike [42] iSDENIED.

2. State Auto’s motion for summary judgment [343RANTED and State Auto is
DISMISSED from this action.

3. The United States’ motion for summary judgment [3Z)ENIED.

SO ORDERED, this 29th day of September, 2017.

/s/DebraM. Brown
UNITED STATES DISTRICT JUDGE
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