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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
OXFORD DIVISION

SHONTENA K. ELLIOTT, INDIVIDUALLY and as
PERSONAL REPRESENTATIVE ON BEHALF OF
THE WRONGFUL DEATH BENEFICIARIES OF

JONATHAN SCOTT KEEN PLAINTIFFS

V. Civil Action No.: 3:16-cv-00088-M PM -JMV

MANAGEMENT & TRAINING CORPORATION, et al. DEFENDANTS
ORDER

This matter comes before the Court on ddéint Management & Training Corporation’s
(“MTC”) Motion for Summary Judgmem8] and plaintiff Shontena K. Elliott’s (“Elliott”)
Motion for Partial Summary Judgmej@2]. The motions have beéully briefed by the parties,
and the Court, having reviewed the parties’ si@sions and relevant autlitges, is now prepared
to rule.

Factual Background

This case involves the tragieath of Jonathan Scott Keen. After a jury in Madison
County, Mississippi, found Keen guilty of capitalirder, he was sentenced to serve a life
sentence in the custody of the Mississippi Depant of Correction§'MDOC”) without the
possibility of parole or probation. Keen wagially processed intthe Central Mississippi
Correctional Facility. He was thereafter trarséd to Walnut Grove Correctional Facility and
then Parchman before being moved to the Marshall County Corredtaciaty (“MCCF”) on
October 14, 2014. Just over eight months l&egn committed suicide. He was found in his
cell at MCCF on June 16, 2015, shortly befé1@ pm, having hung himself with his prison
jumpsuit. Efforts by staff members to resitate him were unsgessful, and Keen was

pronounced dead stityrthereafter.
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Management & Training Corporation (“MCT) is a national for-profit prison operator
that operates and oversees multiple prisons atliessountry. At the time of Keen’s death,
MTC was under contract with MDOC to provideanagement and oveght of the daily
operations at MCCF. Health Assurance, LLEBALLC") is a for-profit company that operated
and staffed the medical department at MCCF at the time of Keen’s death.

During the several months preceding his death, Keen engaged in extremely abnormal
behavior. On March 3, 2015, Keen was broughhéofacility’s medical department, where he
was seen by medical assistant Lisa Dafdavis’ report from that examination states:

Offender brought to medical due to errdieghavior. States heas high on ICE.

Had razor blade threatening to cutelf and also had bedding and some

clothing tied in knots. Offender barricadeidnself in his cell. Security was

finally able to get inmate to come outcewll. Offender states “I'm not trying to

kill myself I'm in fear for my life”. Inmate states “I'm in fear for my life, that’s

why | had the blame on me”. No visibiguries noted upon visual assessment.

No c/o voiced at this timeSecurity escorted to Ad-Seg.

A few days later, on March 13, 2015, Keen actually did cut himself on the neck with a
razor and was again brought to the medical depnt, where he was seen by a nurse and then
by Steven Vance—a mental health techniei@md Wayne Lancaster—a psychologist. The
medical records indicate that when Keen adiaethe medical department, his hands were
covered with blood and he had largcerations on his neck. Dugithis examination, Keen told
Vance that he was not trying to kill himself buatine was trying to geittention and wanted to
be moved to the long term segregation beitause a prison gang—ttiece Lords—had a KOS
(kill on sight) on him.

On March 24, 2015, Keen again cut himsalfthe neck and was brought to the medical

department. The nurse’s report from her exanonafiat day states theen told her “I cut



myself on the back of the neck to draw sdrtad so | could get somebody’s attention. The
Vice Lords are after me.”

Thereafter, on April 15, 2015, Keen requestedddaken to the medical department,
where he was again seen by Vance. Vance's fimesthat visit providehat Keen requested
“to speak with [an] officer regarding security related matters.” After this visit, Vance completed
a “Suicide Potential Screening”, wherein he maeleeral notations indating that he did not
believe Keen was a suicide risk at the time.

Just two days later, on April 17, 20Hs,approximately 11:30 am, Keen began
complaining of chest pains and was taken tantkeedical department, where he was first seen by
Natasha Gibbs—a licensed practical nurse. In @abibs’ notes for that examination state that
“[u]lpon arrival inmated [sic] statefl] wasn’t having chest pain, [ljust said that to get up here
to talk to Mr. Vance.” Inmate denied chest pairthis time.” Keen was then seen again by
Vance, who noted that Keen informed him thatlltenot want to kill himself but that he was not
going to let anybody else kill himMoreover, Keen “reported nbeing suicidabnd made such
statement in front of internal affairs officerwsll as [Vance]. [Keernddmitted to recently
smoking THC.” Vance’s notess reflect that he recommaed that Keen be placed on
property restriction at that time.

Less than two hours later, at approximately 12:55 pm on April 17, 2015, Keen was
brought back to the medical department aftéizirtg a razor to cut himself again. Phyllis
Mason, the nurse who examined Keen at this tmoéed that Keen made the following statement
to her: “I cut myself cause, Istidon’t care no more. Them folk gorkidh me.” In another visit
to the medical department four days laterAgnil 21, 2015, Vance noteddhKeen appeared to

be suffering from paranoia.



Over the following approximately twmonths—until June 15, 2016, Keen visited the
medical department at least two other timesraparted different physical issues. However, the
issues Keen complained of dugithese visits do not appeaarhave been based upon his own
harmful conduct to himself, like many bis previous visits had been.

In contrast, on the night of June 15, 2015, 8hdefore 9:00 pm, Keen was brought to
the medical department after again making supalfcuts to his neck. Elizabeth Mason, the
nurse who saw Keen when he figgrived at the medical departmenoted that Keen informed
her “I’'m gonna keep on doing this myself until somebody listens to me. | need to be off this
zone.” Keen was then examined again by Vance, who noted that:

Subjective: “I'm not suicidal but | feel likemy life is in danger.” “l want PC

[protective custody].” “I eat five benaayl [sic] last night and | did 3 grams of

ice Thursday night and Friday.” “They\vebeen threatening me, | can’t deal

with the threats.” “The duor said he was going to give me some medicine and |

am ready for it.” “They says the chwants me off the compound.” “I cut

myself to get off the zone.” “I've beeteeping with my dactied down for over

a week.” “The police will not help me!” [Keen] provided written statement

confirming he is not suicidal. [Vae] meet [sic] with Lt. Blake and

recommended [Keen] be place [sic] on security level property restriction. No

[suicidal ideation/homicidal ation] observed or stated.

As this report makes clear, Vance recommended to Lieutenant Cathy Blake that Keen be
placed on property restriction at this time. Kees then returned to his cell. The following
day—June 16, 2015, Keen again cut his ne@patoximately 10:30 am and was seen by a
nurse, Elizabeth Jackson, who noted that Keeadtaicut my own selfl'd rather cut myself
than have the ones that are trying to kill matdoAs with the other visits to the medical
department, Keen was then seen by Vanceic®a notes from that sit provide that Keen

again expressed that he did not want to kill hifiset that he wanted to be moved. Shortly after

being taken back to his cell, Keen was broughhémedical departmeatfter he cut his neck



again. As with each of his other previousitd, Keen informed psonnel that he was not
suicidal but that he wanted b@ placed in protective custody.

Upon examining Keen at this time, Vance daded that Lieutenant Blake did not issue
and implement the property restriction, ahhd recommended the previous day, based upon the
fact that Keen obviouslytil had access to a razbrAs to this issue, the investigative report
states that “Correctional Lieenant Cathy Blake was interwed and she stated on 6/15/15, she
ensured all of Inmate Keens [sic] property waetaafter she was ordered to remove it by Mr.
Vance. Lt. Blake stated she did not complete gaperwork necessary to place an Inmate on
property restriction on 6/15/15Lt. Blake stated it was unuduewever, Mr. Vance ordered her
to remove Inmate Keens [sic] property ajide him a paper gown without placing him on
suicide watch.” (emphasis added). The invesiig report further states that Correctional
Sergeant Karsten Randall was assigned to Waalkcell block where Keen was located on June
16, 2015 (the following day), but slstated that “nobody from tloéf going shift informed her
Inmate Keen was placed on progesstriction.” Therefore, dpite the fact that Keen was
supposed to be placed on property restrictionyag permitted to keep his prison jumpsuit after
each of his visits to the medical departmamtlune 16, 2015, because the staff working at that
time was unaware that he had been placed on pyastriction. If theproperty restriction had
been properly carried out in accordance with@/dolicy, Keen would not have been permitted
to retain his jumpsuit at that time, and the ordgyris he would have been allowed to keep in his

cell would have been a paper smock, underwear, and a mattress.

1 vance documented the failure of MTC staffrtplement the property restriction. His note,
which was drafted on June 16, 2015, specificallyestdtat he “consulted with Lt. Blake and it
was agreed upon to shack [sic] [Keen’s] cellvdand implement security level property
restriction. Apparently, thidid not occur evident in [Keen] being brought to medical at
approximately 11am today due to selflicted superficial cuts to his neck.”
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Moreover, the investigative report alsesiiically states thaafter Vance’s second
session with Keen on June 16, 2015, “he spoke Wiinden Doty and explained to her his
rationale, and why he recommeng®dperty restriction.Mr. Vance stated Warden Doty told
him security staff would take care of the sitoatand Inmate Keens [sic] numerous ‘cries’ for
help.” Shortly thereafter, Keen himself was brought to Deputy Warden Doty’s office. When
Keen arrived, he was still weag his prison jumpsuit. Warden Doty spoke briefly with Keen
and offered him “material related to the Alcolaold Drug program offered at the facility[]” and
then ordered that he be taken back to his adthrden Doty avers that she ordered Captain
Carlotta Jones to have Keen'’s property remdveth his cell. This order was, of course, not
carried out.

Later that day, Keen broke the sprinkler headhe ceiling in his cell, causing it to flood.
A Rule Violation Report (“RVR”was prepared, which charged Keeith destructive behavior.
When three officers—Correctional Sergeant Gogke, Correctional Officer Barry Payne, and
Correctional Officer Eddie Williams—Dbrought the R¥&Keen to explain the charges to him,
they found Keen hanging by his prison jumpsuit mdell. Their efforts to resuscitate him were
unsuccessful. Keen was pronoundedd less than an hour later.

A few days later, Sergeant Cocke, Lism#nt Blake, and Captain Jimmy Brooks each
received a notice of caution basgubn their conduct in connectigvith Keen’s death. Sergeant
Cocke was cited for failure to ensure pnopecurity rounds wereonducted at the time
immediately before Keen'’s death. LieutenBlake’s citation was for failure to properly
complete the paperwork associated with instiguthe property restrion. Finally, Captain

Jimmy Brooks was cited for failure to comply wih order that he take the property restriction



form to the unit where Keentzll was located. Thus, eachtbéir citations were based upon
their failure to properly implenme the property restriction.

On May 12, 2016, Elliott, individually and asrpenal representative on behalf of Keen'’s
wrongful death beneficiaries, filedetpresent action against HALLC and M¥COn June 23,
2017, HALLC informed the Court that it had reaclaesettlement with IEott as to her claims
against it, leaving MTC as tlsmle remaining defendant.

In her amended complaint, Elliott assextminst MTC a Section 1983 claim for violation
of Keen’s Eighth Amendment rights, allegingttMTC “acted with deliberate indifference”
regarding Keen’s conditions obnfinement. She also alleges negligence/gross negligence and
negligent hiring against MTC.

On June 12, 2017, MTC filed its motion fomsenary judgment, averring that each of
Elliott's claims against it should be dismissékhe following day, Elliott filed her motion for
partial summary judgment, argig that summary judgment shoulddranted in her favor on her
negligence claim. Having reviewed those sud®ioins, in addition to kevant evidence, case
law, and other authorities, and for the reasonfostt below, the Court finds that neither of the
motions is well-taken. Accordingly, both motions will be denied.

Summary Judgment Standard

Summary judgment is proper ‘tiie movant shows that thaseno genuine dispute as to
any material fact and the movant is datltto judgment as a matter of law.Ed- R. Qv. P.

56(a). A genuine dispute of matdrfact exists “if the evidends such that a reasonable jury
could return a verdict for the nonmoving partydhderson v. Liberty Lobby, In&77 U.S. 242,

248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). At the summary judgment stage, the court must

2 While the medical department employees tiditig the nurses and Vance, were all employed
by HALLC, the members of the prison staff were MTC employees.
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“draw all reasonable inferences in favor af tonmoving party, and it manot make credibility
determinations or wgh the evidence.'Reeves v. Sanderson Plumbing Prp830 U.S. 133,
150, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000). Oncentnéng party shows there is no genuine
dispute as to any material fact, the nonmoyagy “must come forwakrwith specific facts
showing a genuine factual issue for triaHarris ex rel. Harris v. Pontotoc Cty. Sch. Dj$35
F.3d 685, 690 (5th Cir. 2011). “[A] party canmgfeat summary judgment with conclusory
allegations, unsubstantiated assertion&mly a scintilla of evidence.”Turner v. Baylor
Richardson Med. Cty476 F.3d 337, 343 (5th Cir. 2007) (quotinitfle v. Liquid Air Corp, 37
F.3d 1069, 1075 (5th Cir. 1994)). “If the nonmovpeyty fails to meet this burden, the motion
for summary judgment must be grantedlittle, 37 F.3d at 1075.

Discussion

The Court will first consider the merits BfTC’s motion and will thereafter turn to the
substance of Elliott’s motion.

MTC’s Motion for Summary Judgment [78]:

As mentioned above, Elliott has assert&eation 1983 claim for violation of Keen’s
Eighth Amendment rights, along with state lalaims for negligence/gross negligence and
negligent hiring and supervision. The Cowill address MTC’s arguments for summary
judgment on each of these claims in turn.

Section 1983 claim:

“Section 1983 provides a cause of actioaiast any person who, under color of law,
deprives another of ‘any rights, privilegesmmunities secured by the Constitution and laws.”
Bates v. Amite Cty., Mis®012 WL 5829123, *2 (S.D. Miss. Nov. 16, 2012) (citing 42 U.S.C. §

1983). The statute’s language makes cleatrBection 1983 ‘is natself a source of



substantive rights,” but merely providestethod for vindicating f@eral rights elsewhere
conferred.” Albright v. Oliver 510 U.S. 266, 271, 114 S.Ct. 807, 127 L.Ed.2d 114 (1994)
(quotingBaker v. McCollan443 U.S. 137, 144 n.3, 99 S.Ct. 2689, 61 L.Ed.2d 433 (1979)).
Therefore, “[t]he first step in any such claim is to identify the specific constitutional right
allegedly infringed.”Id. (citing Graham v. Connqr490 U.S. 386, 394, 109 S.Ct. 1865, 1870,
104 L.Ed.2d 443 (1989)) (additional citation omittdd).

In order to determine which constitutional rigids allegedly infringed in this case, the
Court looks to the allegations BEfliott’'s complaint. In her amended complaint, Elliott contends
that MTC'’s policies, practices, and customsstrlted in numerous, repeated and pervasive
deprivations of the Decedentight to reasonable, adequaited timely medical care, under both
the Eighth and Fourteenth Amendments[.Jhu§, Elliott avers that MTC violated the Eighth
Amendment, which applies to the statestigh the Due Process Clause of the Fourteenth
Amendment.

“The Eighth Amendment . . . prohibits thmliction of ‘cruel and unusual punishments’

on those convicted of crimesWilson v. Seiter501 U.S. 294, 296-97, 111 S.Ct. 2321, 115

3 Although the parties do not dispute this falce Court notes, for theurpose of clarity, that
MTC may be held liable for constitutional vidlats pursuant to Section 1983, despite the fact
that it is a private company, since it is perfargia government function that is traditionally
reserved to the stat&kosborough v. Management & Training CorR50 F.3d 459, 461 (5th Cir.
2003) (“[P]rivate prison-management corporatians their employees may be sued under 8
1983 by a prisoner who has suffered a constiatii injury. Clearly, confinement of
wrongdoers—though sometimes delegated to mieatities—is a fundamentally government
function. These corporations and their employswesherefore subjetd limitations imposed by
the Eighth Amendment.”).

* Because Keen had been convicted of aeamd was not merely a pretrial detainee, Elliott
properly asserted her claim under the Eighttendment, rather than the Fourteenth
Amendment.See Nerren v. Livingston Police De@6 F.3d 469, 474 (5th Cir. 1996) (“We
contrast pretrial detainees and convictedgmess because the due process clause of the
Fourteenth Amendment accordefpial detainees rights notjeged by convicted inmates under
the Eighth Amendment prohibition agat cruel and unusual punishment.”).
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L.Ed.2d 271 (1991) (citinfobinson v. California370 U.S. 660, 666, 82 S.Ct. 1417, 8 L.Ed.2d
758 (1962)). While the Court will not repeat theéessive case law concerning the history of the
Eighth Amendment, it does note that the UnitedeSt&upreme Court haslthérepugnant to the
Eighth Amendment punishments which are incatiige with ‘the evolving standards of
decency that mark the progregsa maturing society[]’ or which ‘involve the unnecessary and
wanton infliction of pain[.]"” Estelle v. Gamlg, 429 U.S. 97, 102-03, 97 S.Ct. 285, 50 L.Ed.2d
251 (1976) (citations omitted)n the context afdjable in the casat hand, “deliberate
indifference to serious medical needs of @misrs constitutes the ‘unnecessary and wanton
infliction of pain,’ proscribed by the Eighth Amendmentd. (internal citation omitted).

In order to establish an Eighth Amendreiolation, the plaintiff must prove two
elements.Farmer v. Brennan511 U.S. 825, 834, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994).
“First, the deprivation alleged must,lmbjectively, ‘sufficiently serious.”ld. (quotingWilson
501 U.S. at 298)Second, the prison official “must have a ‘sufficiently culpadtége of mind.”

Id.; see also Herrin v. Treod59 F.Supp.2d 525, 537 (N.D. Tex. 2006) (“Two elements must be
satisfied to show that a prison official viadta prisoner’s Eighth Amendment right: the alleged
deprivation is ‘sufficiently serious’ and aigon official is delibeately indifferent.”).

Regarding the first element, the Court fitkdat, viewing it oectively, the alleged
deprivation is “sufficiently seous.” In her amended complgilliott alleges that MTC'’s
actions included “(A) [rlegularly denying, dgiag or interfering with inmate requests for
medical care; (B) [ijgnoring, delayy or failing to promptly comply with the treatment orders of
the doctors; and (C) [n]ot promptly providingaewnable medical care and treatment” and that
Keen ultimately was able to commit suicide due to these actions and/or inactions. These

allegations are certainly objaatly serious. In fact, th8eventh Circuit has adopteger se
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rule that “[i]n prison suicide cases, the objective element is met by virtue of the suicide itself, as
it goes without saying that suile is a serious harm.Collins v. Seema62 F.3d 757, 760 (7th

Cir. 2006) (citations omitted). While the pag have not provided—and the Court has been
unable to find—Fifth Circuit case law adopting a simgar serule, the Court is convinced that

this element is satisfied in the case at bardapen the allegations &lliott’s complaint and

the seriousness of the rights allegedly deggid+namely, unconstitutional conditions of
confinement that ultimately providedekn an opportunity to take his own fffe.

As to the second element, Elliott mgkbw that the prison official possessed a
sufficiently culpable state of mind. “In prisoosaditions cases that state of mind is one of
‘deliberate indifference’ to inmate health or safetffdrmer, 511 U.S. at 834. In order to satisfy
its burden, the plaintiff must show that tHéaal “(1) ha[d] a subjective knowledge of a
substantial risk to an inmate’s health or safand (2) respond[ed] wittieliberate indifference
to that risk.” Jones v. Throckmorton Cty., Te2004 WL 419811, *4 (N.D. Tex. Mar. 8, 2004)
(citing Jacobs v. W. Feliciana Sheriff's De@28 F.3d 388, 394 (5th Cir. 2000)). Consequently,
“[n]egligence, clearly, is inadequategapport an eighth amendment clainwilson 501 U.S. at
305 (citations omitted).

Moreover, although Elliott has idgfied a specific constitutinal right that was allegedly
violated—unconstitutional conditis of confinement in violatin of the Eighth Amendment, she
still must demonstrate that MTC is liable for iEor the purposes of this analysis, the test for
MTC'’s liability mirrors the test for municipal liabilitySee Flores v. GEO Group, In2011
WL 1100491, *3 (W.D. La. Mar. 3, 2011) (“[T]he tastdetermine liabilityfor a private prison-

management corporation under 8 1983 is moressritientical to the tesimployed to determine

® The Court notes, however, that this holdshguld not be interpreted as it adopting the
Seventh Circuit'per serule.
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municipal or local government liability.”) (citinglonell v. Dept. of Soc. Seryd436 U.S. 658,
694, 98 S.Ct. 208, 56 L.Ed.2d 611 (19®dpsborough350 F.3d at 461) ¢litional citation
omitted).

“Municipal liability cannot besustained under a theoryrespondeat superidr Rivera v.
Houston Independent Sch. D849 F.3d 244, 247 (5th Cir. 2003) (citiBg. of Cty. Comm’rs
of Bryan Cty. v. Browrb20 U.S. 397, 403, 117 S.Ct. 1382, 1388, 137 L.Ed.2d 626 (1997)).
Rather, “the unconstitutional conduct must bediy attributable téhe municipality through
some sort of official action or imprimatusolated unconstitutional actions by municipal
employees will almost never trigger liabilityPiotrowski v. City of Houstqr237 F.3d 567, 578
(5th Cir. 2001). In order to pvail against a municifity under Section 983, the plaintiff must
establish three elements: a policymaker; an official policy; and a violation of constitutional rights
whose moving force is the policy or custo#arnow v. City of Wichita Falls, Tex614 F.3d
161, 166 (5th Cir. 2010) (citingiotrowskj 237 F.3d at 578). These requirements exist “to
prevent a collapse of the murpal liability inquiry into arespondeat superiaanalysis.”ld. at
167. Therefore, because Elliott’s claim is agam$C—rather than the individual officers—she
must establish a policymaker; an official pgliand that the policwas the moving force in
order to prevail. This makes Elliott’s burdenmagtrenuous. She must do more than show that
a prison official acted with ddderate indifference; rather, she must show that this deliberate
indifference arose from an “official policy.”

“The first requirement for imposing municipal liability is proof than an official

policymaker with actual or constructive knowlediféhe constitutional violation acted on behalf

® See also Rivera849 F.3d at 247 (“[T]o sustain liability under § 1983, the [plaintiff] must
point to more than the action of a [defendantpkyee, they must iderfiyi a policymaker with
final policymaking authority and a policy thiatthe ‘moving force’ behind the alleged
constitutional violation.”).
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of the municipality.” I1d. at 167 (citingCox v. City of Dallas, Tex430 F.3d 734, 748-49 (5th
Cir. 2005)). “A policymaker is5one who takes the place thfe governing body in a designated
area of city administration.”1d. (quotingWebster v. City of Houstpi35 F.2d 838, 841 (5th
Cir. 1984)). In order to be thmolicymaker, the individual must &tide the goals for a particular
city function and devise theeans of achieving those goal8ennett v. City of Slidelr28 F.2d
762, 769 (5th Cir. 1984)).

Elliott alleges that Deputy Warden Patricia Doty was MTC'’s final policymaker. In her
brief, Elliott cites to the expereport of Richard Subia, wheré8ubia refers to Warden Doty as
“one of the highest ranking offigls at the facility” and statélsat one of heresponsibilities
includes “ensuring staff under her direction maintdnct compliance to facility policies and
procedures.” In opposition, MTC avers that {iDéy Warden Patricia Doty was not the final
policymaker for MTC. . . Deputy Warden Dotytifle alone reflects @t she cannot be tli@al
policymaker for MTCI.]” (emphasis in original)The Court notes that minimal evidence has
been submitted on this point by the parties. Haxgt will accept, fo the purpose of summary
judgment alone, that Warden Doty was a policymaker for MTC. Taking as true Elliott’s
argument that Warden Doty was “one of the bijtranking officials at the facility,” it is
conceivable that she was a final policymakBITC has done nothing more than argue in
conclusory fashion that Warden Doty did ndtane sufficient authority to satisfy the final
policymaker standard, largely ratg upon her job title. The Cournfils that this is simply not
enough to carry the summary judgment burd€nerefore, for the purposes of the summary
judgment motion, the Court will accept théfarden Doty was a final policymaker.

Turning to the second requirement for munitibility, the Fifth Circuit has defined an

“official policy” as “either a polig statement, ordinance, regulatiets., that has been officially

13



adopted by a policymaker a persistent, widespread practidefficials or employees, which
although not authorized by offally adopted and promulgated policy, is so common and well
settled as to constitute a custom thatyaiepresents the municipality’s policyCox 430 F.3d
at 748 (citingCozzo v. Tangipahoa Parish Cound@l9 F.3d 273, 289 (5th Cir. 2002))
(emphasis added). However, “[a] plaintiff malgo establish a custom or policy based on an
isolated decision made in the context of a paldicsituation if the decision was made by an
authorized policymaker in whom final authigrrested regarding the action ordere@€bzzo
279 F.3d at 289 (citin@ity of Saint Louis v. Praprotnilkd85 U.S. 112, 124-25, 108 S.Ct. 915,
99 L.Ed.2d 107 (1988Bennett v. Pippin74 F.3d 578, 586 (5th Cir. 1996%ge also Brown v.
Bryan Cty., Oklg.219 F.3d 450, 462 (5th Cir. 2000) (JAingle decision by a policy maker
may, under certain circumstances, constituteliayptor which the County may be liable.”).
Moreover, “[tlhe Supreme Counias recognized that ‘there dirited circumstances in which
an allegation of a failure to tracan be the basis for liability.’Burge v. Parish of St. Tammany
187 F.3d 452, 472 (5th Cir. 1999) (quoti@dgy of Canton, Ohio v. Harri489 U.S. 378, 387,
109 S.Ct. 1197, 103 L.Ed.2d 412 (1989)) (additional citations omitted). To state these theories
of liability more concisely, th&ixth Circuit has provided thatd] litigant can show a policy or
custom through reference to: the municipality’s |gislative enactments or official agency
policies; (2) actions taken by officials witmél decision-making authority; (3) a policy of
inadequate training or supervisian;(4) a custom of tolerance acquiescence of federal rights
violations.” Agema v. City of Allega826 F.3d 326, 331 (6th Cir. 2016) (emphasis added).
Elliott contends that she can survive summadgment on two of these four theories—
specifically, the actions taken by afficial with final decision-raking authority theory and the

failure to properly trairor supervise theory.
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As to her first theory—the actions taken\Warden Doty, Elliott emphasizes that Warden
Doty had actual knowledge that Keen had been imgrimmself despite the fact that he had been
placed on property restriction and responded with deliberate indifference by failing to take
preventative measures to ensure that Keemalidake additional actiorte harm himself.
Specifically, she avers that:

Warden Doty had actual knowledge that Keen had been harming himself

despite being placed on property resiit. Steven Vance testified he was

‘frustrated’ that correctional officerwere not implementing the property

restriction. Warden Doty assured Mfance that they would handle [it].

According to MTC’s own investigation, \k@en Doty was aware that Mr. Keen

was able to obtain drugs in his cell. dpée being fully awar of these security

failures,Warden Doty failed to implement any further restrictive measures

against Mr. Keen such as placing him ia suicide cell or investigating exactly

why the correctional officers were not implementing the property restriction.

Warden Doty simply turned a blind eye to Mr. Keen’s condition.

(internal citations omitted) (emphasis in originalhus, Elliott avers that Warden Doty’s
decision to not take additional precautions wtgct Keen from harming himself amounted to
deliberate indifference. In oppgtien, MTC avers that while thproperty restriction was not
carried out properly, “the nonfeasanceswat worst, simple negligence.”

The Court finds that Elliott survives summamggment on this pointlt is clear that
Warden Doty was aware that Keen had inflickarm upon himself multiple times, even after
having been placed on property restriction. In,fsleé personally spoke to Keen on the day of
his death and simply provided him matenaldrug and alcohol treatment. Thus, she
undoubtedly had subjective awaess of the situation. WHedr or not she subjectively
appreciated that risk and responaath deliberate indifference is dispute, but, in the Court’s
view, Elliott has provided suffient factual evidence to support her argument on that point.

Elliott will obviously bear the burden at trial ofpseading the jury that Warden Doty’s failure to

take additional precautionary measures sues Keen's well-being amounted to deliberate
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indifference. However, the Court’s function at thiage is only to determine if factual disputes
exist. Because it finds that they do, Elliott survives summary judgment on this theory.

Additionally, Elliott contends that she can establish a claim under the failure to train
theory. The Fifth Circuit has held that mupiali liability under Section 1983 “can attach for a
single decision not to train an in@tlual officer even where thelas been no pattern of previous
constitutional violations.”Bryan Cty., Oklg.219 F.3d at 459. To preVdithe plaintiff must
show that: (1) the supervisor either failed to supervise or tin@ subordinate official; (2) a
causal link exists between the failure to trairsgpervise and the vidlan of the plaintiff's
rights; and (3) the failure twain or supervise amountsdeliberate indifference.Estate of
Davis ex rel. McCully v. i@y of N. Richland Hills406 F.3d 375, 381 (5th Cir. 2005) (quoting
Smith v. Brenoettsy 58 F.3d 908, 911-12 (5th Cir. 1998)dld#ional citations omitted).

Thus, Elliott must first establish that WardDoty failed to supervise or train her
subordinates. Unlike her first theory, the Qdunds that Elliott cannot survive summary
judgment on this theory. While Elliott stateshier brief that she “has also alleged that MTC
failed to train and supervisesitorrectional officers[,]” she has provided no evidence on this
issue other than the negligent acts of employeaaplementing the property restriction. While
a jury may find that the actions of the suborténafficers are sufficient to support a negligence
claim, Elliott must establish more than mere negligence basedegoondeat superidan order
to prevail under her Sectid®83 claim for failure to traif. Elliott has provided no evidence

whatsoever regarding MTC'’s traing of its officers. Her failure to come forward with any

" The United States Supreme Court has held that permitting a failure to train claim to proceed
based upon negligence—rather thanigttened standard“would result inde facto respondeat
superiorliability[.]” City of Canton, Ohip489 U.S. at 392.
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evidence on this point precludes her from being aiblgue it at trial. This, however, does not
affect her ability to proceed on the singld by a policymaker theory discussed above.

The third element for municipal liability geires that the plaintiff show the alleged
custom or policy was the “moving force” behind #dileged constitutional deprivation. That is,
the plaintiff “must demonstrate a direct saulink between the municipal action and the
deprivation of federal rights.Brown 520 U.S. at 404. However, “[t]his connection must be
more than a mere ‘but for’ coupy between cause and effec&taire v. City of Arlington 957
F.2d 1268, 1281 (5th Cir. 1992). Rather, “[tjorfothe basis of liabty under § 1983, a
municipal policy must baffirmativelylinked to the constitutional violation.Id. (citing Polk
Cty. v. Dodson454, U.S. 312, 326, 102 S.Ct. 445, 70 L.Ed.2d 509 (1981)) (emphasis added).

The parties spent minimal time discussing thesigsin their briefs, and the Court likewise
finds it unnecessary to expound on this point gagdetail, as it finds that Elliott should
undoubtedly survive summary judgment on this point. The evidence submitted, at a minimum, is
sufficient to create a reasonaldrgument that Warden Doty’s conduct was the moving force
behind the alleged constitutional violation. Bllibas satisfied her burden to avoid summary
judgment on this point.

Ultimately, Elliott has come forward wiufficient evidence to thwart summary
judgment on her Section 1983 claim based upositigde act by a final policymaker theory.
Therefore, MTC’s request for summangdpgment on that claim will be denied.

State law claims:

MTC argues that “[e]ach of Plaintiff's state law claims against [it] fail because Keen’s

suicide acted as the intervening and superseaxtinge of all injuries.” This argument is based

upon the common law rule that “side constitutes ‘an independgimtervening and superseding
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event that severs tloausal nexus between any wrongful @ecton the part of the defendant.”
Truddle v. Baptist Mem. Hosp.-DeSoto, Jri&0 So.3d 692, 697 (Miss. 2014) (quoting
Shamburger v. Grand Casino of Miss., Inc./Bil@4 F.Supp.2d 794, 798 (S.D. Miss. 1998)).
There is one exception, however, to this comta@nrule—the irresistible impulse doctrine.
Recognizing this exception for the first time, Messissippi Supreme Couneld that “where the
suicide is committed in response to an uncontrtdlabpulse, recovery may be had if the mental
state of deceased was substantially causeadébgiefendants’ internal wrongful acts, and
whether they were substantial factors in bringabgut the death by suicide may be issues for the
jury.” State for Use and Benefit Richardson v. Edgeworti214 So.2d 579, 587 (Miss. 1968).
The Edgeworthcourt provided the rationale for this rudethat “a higher degree of responsibility
is imposed upon a wrongdoer whose conduct wasded to cause harm than upon one whose
conduct was negligent.Id.

Under the irresistible impulse doctrine,drder to recover againa third party for a
decedent’s suicide, the plaintiff must show: “{i¢ decedent was under an ‘irresistible impulse’
rendering him or her unable to discern the natureonsequences of suicide, and (2) the
‘irresistible impulse’ was mximately caused by the defemifa intentional conduct. Truddle
150 So.3d at 696.

To support its position, MTC relies heaviy the Mississippi Supreme Court’s
application of the irresistible impulse doctrineTiruddle In that case, Eric Carmichael was
admitted to Baptist Memorial Hospital complaining of chest palicisat 693. After becoming
aggressive and agitated with the Baptist st@ffymichael was eventually discharged from
Baptist three days later.ld. at 694. Prior to Carmichaelscharge, however, his mother,

Diane Truddle, requested that he not be digg@thbecause “he had had an outburst the night
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before” and that he had statethmething they gave me [medications] made me cralzy.”
However, Carmichael was nevertheless dischaageldultimately comntied suicide five days
later. 1d. at 694-95. Diane brought suit against Bdtisd the treating physician for medical
negligence, wrongful death, gross negligerasel other various state law claimid. at 695.
Summary judgment was grantedthe defendants’ favord. The Mississippi Supreme Court
affirmed, applying the commonvaerule that suicide breaksdlthain of causation and finding
that the irresistible impulse exception wasjjplicable because Diane alleged only negligence
against the defendants—not intentional condiattat 697-98.

MTC requests that this Court follow the saamalysis and reach the same result. MTC
contends that the common law rule that s@ddeaks the chain of causation should be applied.
Moreover, MTC argues that the irresistiblgoulse doctrine—which, again, is the only
exception to the common law rule—is inapplicable because Elliott cannot show that MTC'’s
conduct was intentional, as reced under the doctrine’s seconéraent. MTC emphasizes that
Elliott’s only allegations throughout the course of titigation have been that it was negligent.
Therefore, in MTC’s view, since the common law rule applies and the only exception is
inapplicable, this case is analogou§taddle resulting in Elliott's sate law claims being
barred.

While the Court appreciates MTC’s argumentinds one cruciatlistinction between
Truddle—along with other cases that have apbliee common law bar and thus analyzed
irresistible impulse dddne exception—and the case before it now. Thaldledecedent was
not in the defendant’s custodythe time of his death. Ratheretbecedent had been released

from the defendant’s custody for almost a weekrgoacommitting suicide. In the case at bar,
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Keen was never released from MTC’s custodyheawas an MTC prisoner at the time he ended
his life. This distinction strikethe Court as a critical one.

In fact, there are multiple Mississippi cases holding that a defendant may be held liable
for negligence when a patient under theeddant’s control commits suicid&ee, e.g., Miss.
Dept. of Mental Health v. HglB36 So0.2d 917, 924 (Miss. 2006fmitting a negligence action
for mental health patient who attempted &ledoy jumping out of third story windowliss.

State Hosp. v. Wop823 So0.2d 598 (Miss. Ct. App. 2002) (permitting wrongful death action
based upon negligence when patient committed suigldle in defendant’s custody). While the
facts of those cases are not completely analogmtige present action, they do highlight one

critical point—specifically, whether or not the decedent was in the defendant’s custody, or under
the defendant’s control, at the time the suici@ds committed is crucial in the determination of
whether the common law rule should be applied.

In the Court’s view, the purpose of the rilgulating defendants from liability for
negligence in cases where the injured party comsnitsde is wholly dieated if applied in
cases where the decedent is under the defendamisol at the time he commits suicide. A
prison operator should not be permitted to estiapdity for its negligence simply because a
prisoner chooses to take his own life. Tigiprecisely the harsh result for which MTC
advocates. The path that MTC urges the Couitllow strikes it as bad policy and, in the
absence of precedent requiring it do so, it simpliynet apply the law in such an unjust manner.
Accordingly, having found distinguishablestprecedent upon which MTC relies, the Court
squarely rejects its argument that Elliott’atstlaw claims are barred. The motion will be

denied.
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Elliott’'s Motion for Partial Summary Judgment [82]:

The Court now turns to Elliott’s motion, wherein she claims that summary judgment
should be granted in her favor as to her neglog claim. Her claim is based upon vicarious
liability, as she avers that MOT's employees were negligenttheir conduct leading up to
Keen’s death and that MTC is ultimately liable foat conduct. She specifically alleges that:

MTC’s employees acted negligently by failitgprevent Mr. Keen’s death. Itis

clear from MTC’s own invest@tion that its employeesiked to take Mr. Keen’s

jumpsuit when he was placed on property restriction and failed to make security

checks on him as required by its own policies and procedures. Mr. Keen then

used his prison jumpsuit to take his olif@ using his prison jumpsuit. Numerous

supervisors were aware that Mr. Keen whagsk for injuring himself yet failed to

make sure his prison jumpsuit was talesay. There is no genuine issue of

material fact on this matter.

Of course, the elements of negligence umdississippi law are well-settled. “The
elements of negligence . . . are 1) a duty olmethe defendant to the plaintiff; 2) a breach of
that duty; 3) damages; and 4) a causal connmebetween the breach and the damages, such that
the breach is the proximate cause of the damag&ssham v. John Q. Long V.F.W. Post, No.
4057, Inc, 519 So.2d 413, 416 (Miss. 1988) (citations omitted). “Negligence is the failure to do
what a reasonable person would do under the sasienilar circumstaces,’ resulting in a
breach of the applicable standardccafe and injury to the plaintiff.Irby By and Through
Collins v. Madakasira2017 WL 1164219, *3 (Miss. CApp. Mar. 28, 2017) (quotingstate of
St. Martin v. Hixson145 So.3d 1124, 1128 (Miss. 2014)). Moreover, Mississippi law provides
that “an employer is liable fdhe negligent acts of its employdene in the course and scope of
his employment under the doctrinerespondeat superi@” Dorsey v. Tadlock2012 WL
4467267, *2 (N.D. Miss. Sept. 27, 2012).

Elliott highlights the fact that Vance hathced Keen on propertgstriction on June 15,

2015—the day before Keen tragically endesidwn life. As previously mentioned, under
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MTC’s policy for property restriction, Keeshould have been permitted to hawvdy a paper
smock, underwear, and a mattress. This meanspudlyj that he shouldot have been allowed
to keep his prison jumpsuit at that time. Ellimtnhtends that the failure of MTC employees to
comply with the property restriction policy consively establishes MTC'’s liability and that she
is thus entitled to judgment as attea of law on her negligence claim.

In its response, MTC makes two main argutserkirst, it avers that under the common
law, “suicide is an intervening and supersgdtause, which breaks the chain of causation in a
wrongful death claim.” Second, MTC contendattfactual issues remain as to Elliott’s
negligence claim, particularly as to the causati@ment. MTC'’s first argument is essentially
identical to the argument it made in its owntimo, which the Court has already addressed at
length and ultimately rejected. To avoid redungaritowill refrain from repeating that analysis
now. However, while the Court is unwilling timd that Elliott’s negligence claim is barred
based upon the common law suicide rule, it idlany unwilling to grant summary judgment in
her favor on that claim, as factuasigs remain in dispute at this time.

As mentioned above, Elliott relies heavilgon the failure of MTC employees to
properly implement the property rastion, thus allowing Keen thave access to his jumpsuit.
However, while Elliott may bringut at trial MTC'’s failure to comply with its own policy for
implementing a property restriction (presumings iadmissible under the rules of evidence), that
non-compliance alone is insufficientéstablish negligence. Negligernmer seis only
applicable when the relevant dusyset by statute or ordinanc8ee Dougherty v. Santa Fe
Marine, Inc, 698 F.2d 232, 234 (5th Cir. 1983) (“When the doctrine of negligeercse
applies, the general standardcafe of a reasonable man is eaq@d by a specific rule of conduct

establishedh a statue or regulatiafi) (emphasis added). Thus, because MTC only failed to
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comply with its own policy—not a statute or ordinance, its non-compliance does not
conclusively establish negligente.

Rather, in order to prevail on her negligence claim, Elliott bears the burden to establish
each of the four elements listed above—dutgabh, causation, and damages. While the Court
recognizes that Elliott may very wéle able to do so at trial, ifsnction at this stage is not to
resolve factual disputes but, instead, singagclude whether such disputes exksinsella v.
OfficeMax, Inc,. 2017 WL 1274054, *4 (N.D. Miss. Apr. 3, 2017) (citiignnett-Murray Corp.

v. Bong 622 F.2d 887, 892 (5th Cir. 1980)) (“At tkemmary judgment stage, the Court’s
function is not to resolve factual disputes but, @atsimply determine if such disputes exist.”).

In the Court’s view, it is exceedingly clear thattual disputes remain at this time. Both
parties have emphasized facts tifgtroven at trial, could reasonghbersuade a jury to rule in
their favor. Moreover, the Couatso notes that “[w]hile dutgonstitutes an issue of law,
causation is generally a questiof fact for the jury.”Colyer v. First United Methodist Church
of New Albany214 So.3d 1084, 1090 (Miss. Ct. App. 2016) (citdngwn v. State Farm Fire &
Cas. Co, 2007 WL 1657417, *4 (S.D. Miss. June 4, 200Having reviewed the record as a
whole and taken into account Mississippi law on this issue, the Court finds that Elliott’'s motion

should be denied.

& In her reply, Elliott avers that sheshaot attempted to proceed under a negligpecse

theory. She did appear to make that argaihin her motion, however, and the Court has
addressed it for the pauwse of thoroughness.
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Conclusion
Relying on the foregoing analysisis hereby ORDERED that MTCMilotion for
Summary Judgmeiif8] and Elliott’'sMotion for Partial Summary Judgme@&2] are DENIED.

SO ORDERED, this the fday of July, 2017.

[ MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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