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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
OXFORD DIVISION

CLARENCE MCCORD PLAINTIFF
V. CIVIL ACTION NO.: 3:16-CV-216-RP
COMMISSIONER OF SOCIAL SECURITY DEFENDANT

MEMORANDUM OPINION

Plaintiff Clarence McCord has applied for judicial review under 42 U.S.C. § 405(g) of
the Commissioner of Social Security’s d@on denying his application for supplemental
security income (SSI) under Title XVI of the SalcSecurity Act. Docket 1. Plaintiff filed an
application for benefits on January 2013, alleging disabilitypeginning on August 9, 2009.
Docket 7 at 178-183.

The agency administratively denied Rtéf’s claim initially on April 23, 2013, and on
reconsideration on September 3, 2Q#3at 81- 91; 94-103. Plaifftthen requested an
administrative hearing, which the Adminidtve Law Judge (ALJ) held on January 20, 2015.
at 116-17; 128-32. The ALJ issued an unfavorable decision on May 1,180469-23. The
Appeals Council denied his requést review on July 19, 2016éd. at 1-4. Plaintiff timely filed
this appeal from the July 19, 2016 decisithe, undersigned held a hearing on May 11, 2017,
and it is now ripe for review.

Because both parties have consented togstnate judge conducting all the proceedings
in this case as provided in 2BS.C. 8 636(c), the undersignedstibe authority to issue this

opinion and the accompanying final judgment. Docket 9.
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I. FACTS

Plaintiff was born January 10, 1963, and was&2y old at the time of the ALJ hearing.
Docket 7 at 178. At the time &htiff's application was filedPlaintiff was 50 years old and
considered an individual clely approaching advanced ag¢.at 21. Plaintiff has an eighth
grade education and has past relevant wodomstruction, which is considered semi-skilled,
medium to heavy workd. at 34-35. Plaintiff testified thaie last worked in 2004 or 2005 and
contends he became disabled as a resuliai problems, sleep apnea, breathing problems,
arthritis, diabetes, and depressitmh.at 35; 81. Plaintiff testified #t, due to his back pain, he
hurts all the time and cannot stand for mibv@n a couple of hours “on a good dayl.”at 38.

Regarding Plaintiff's mental h#th issues, he testified that he was previously treated by a
therapist for his anxiety and depression and wasqoibed celexa but cemtly just “read[s] the
Bible and pray[s] to God about [his] depressidnd.”at 48. Due to his excessive worry about his
friends and family members and their wellbeing, Pifiistated that he “aibbeen to sleep in
days, and [...] can’t even think rightld. at 49. Plaintiff testified @it he is able to cook and
clean for himself but described some limitationsimability to drive a caand stated that his
family and friends assistim with grocery shoppindd. at 40, 42.

Plaintiff's Function Report — Adult véasubmitted on January 30, 2013, in which he
stated that his conditions affdws ability to lift, squat, bend, a&bd, reach, walk, sit, kneel, talk,
hear, climb stairs, see, complétsks, concentrate, use hands, and get along with othelig.
at 218. Plaintiff indicated that he uses a canarace/splint, glassemd an electric shopping
cart but stated that none of theswices was prescribed by a doctdr.at 219. In the general

remarks section, Plaintiff listed the following condits from which he suffers: arthritis, sleep



apnea, nerves, anxiety, major degsion, chronic pain, diabetes,sathelioma, or some form of
cancer from working with asbestwsthe construgon industriesld. at 220

The ALJ established that Plaintiff had motgaged in substantial gainful activity since
January 15, 2013, the application dé&te at 14. Next, the ALJ found d&h Plaintiff experienced
the severe impairments of arthralgias, obesibgtructive sleep apnea, depression, and anxiety
but that Plaintiff’'s impairments did not meetroedically equal a listed impairment in 20 C.F.R.
Part 404, Subpart P, Appendix20(C.F.R. 416.920(d), 416.925, and 416.9a%b)at 14-15.

The ALJ specifically discussed how Plaintf'nental impairments, considered singly
and in combination, do not meet or nealdly equal the criteria of Listing 12.04l. The ALJ
determined that Plaintiff has mild restrictions in the activities of daily living, moderate
difficulties in social functioning and conceation, persistence, and pace, and has not
experienced any episodes of decompensaitibmt 15. Furthermore, the ALJ determined that
Plaintiff “is able to live abne and care for his needs [...] outside of a highly supportive
environment.”ld.

Considering all of Plaintiff's seveimpairments, the ALJ found that Plaintiff’s
demonstrated abilities were consistent with a Residual FunctionatiGaiFC) to perform
light work. Id. at 15-21. The ALJ concluded that Plé&fntould “occasionally climb ramps and
stairs, [...] crouch, stoop, kneel, and crawlt Bhould “avoid climbing ladders, ropes, and
scaffolds” and “should not work at expodeeights or around dangerous machinerg.’at 15.
Further, the ALJ limited Plaintiff “to jobswolving simple and routine tasks,” “frequent
interaction with coworkersral supervisors,” and “occasionateraction with the general

public.” Id.



The record contains two medical sourceestants from Plaintiff's treating physician Dr.
Ramon Rosencrans dated September 15, 2011 and April 28,@041¥242-44; 356-58. As a
result of Plaintiff's chronic low blood pressuresteoarthritis/joint pga, and depression, Dr.
Rosencrans opined thatalittiff experienced constant (meagi67% or more of the day) “pain
or other symptoms severe enough to interfere attigntion and concentration needed to perform
even simple work tasks during a normal eight-hour work daly 4t 242, 356. He indicated that
due to Plaintiff’'s back pain, heould sit, stand, and walk féss than two hours during a normal
workday and needed to elevdiis legs with prolonged sittingd. at 243, 357. Dr. Rosencrans
stated that Plaintiff required the use of a cane to assist with baldnce.

In his first medical source statement, Dr. Rmsans opined that due his back and leg
pain, Plaintiff could occasionally lift and ¢grl0 pounds in a normal eight-hour workday;
occasionally twist, stoop, and climb stairs, and never crouch or climb latilexs243. In his
second statement approximately two and ayedfs later Dr. Rosencra believed Plaintiff
could only rarely lift and carry 10 pounds, butiltbrarely (as opposed to never, as he had
previously opined) crouch and climb ladderstwop, and could occasionally twist and climb
stairs.ld. at 357. Dr. Rosencrans believed Plaintiffl Isggnificant limitations in doing repetitive
reaching, handling, or fingering and would likélg absent from work as a result of his
impairments or medical treatment about four days per mdn#t 243-44; 357-58.

Despite these severe limitations and lengtwoord of treatment visits from Dr.
Rosencrans, the ALJ noted the absence of “dmyrédory work or other clinical work up other
than simply recording [Plaintiff's] temperatuaed blood pressure” as well as the absence of any
MRI or x-ray reportsld. at 18. Since the only x-rays iretihecord were from 2009 and “showed

very mild degenerative changes,” the ALJ ordered a consultative examination to obtain new x-



rays in order to “find a reason for [Plaintiff's] back paird’ at 55. On January 30, 2015,
consultative examiner Dr. Covinrdan performed an x-ray of Plaintiff's lumbar spine with the
following interpretation: “Curvature is norm@lo compression injury is seen. No unusual
degenerative changdd. at 467.

In deciding to afford only some weightBy. Rosencrans’s opinion, the ALJ referenced
Dr. Barry Politi’'s Mary 27, 2013, opinion thBtaintiff demonstrated “obvious gross
overreaction on some palpation and movement of the extremliesat’ 315. Despite refusing to
perform most major musculoskeletal movernsest physical examination, when preparing to
leave, Dr. Politi noted that Plaintiff “had mpooblems bending over, picking up his shoes, and
crossing his legs to show me a scar on ... his fédt.Dr. Politi further noted that Plaintiff “had
no difficulty walking into the parkig lot and getting into his car. Heas able to turn the steering
wheel quite easily and lift his handp. He was able to bend over to pick something off of the
seat and open the car door without diffty. His gait on the way out was normdld: at 316.

Similarly, the ALJ pointed to September 2@2ptist Memorial Hospital records that
contradict Plaintiff's complaintand Dr. Rosencrans’s opiniond. at 21. The “Nursing
Assessment” states “no skeletal deformitieedpsteady gait and balance, movement is
purposeful. Moves all extremities with eqs#iength, no weakness noted in extremities.
Extremities with functional ROM for patiertlo joint swelling or tenderness noted, no
complaints, no calf tenderness notddl.”at 252.

Based on the ALJ’s review tiie medical evidence anddonjunction with Plaintiff's
testimony, the ALJ concluded that Plaintiff edtements concerning the intensity, persistence
and limiting effects of [his] symptos are not entirely credibleld. at 18. The ALJ attributed

“some, but not great, credence to [Plaintiff' srgmaints] and the opinion of his doctor” due to



objective medical evidence pointing to “someggeration of the severity of [Plaintiff’s]
condition.”Id. at 21.

The ALJ found that Plaintiff is unable to pemfn any past relevamtork, and his ability
to perform the full range of light work is impeded by additional limitatibthsat 21. Having
guestioned the vocational expert (VE) regagdivhether jobs existed in the national economy
for an individual of the Plaintiff's age, edurat, work experience, and RFC, the ALJ noted the
VE'’s testimony that given those factors, Plaintiff could perform the requirements of occupations
such as router and cleaner-housekeddeat 22. The ALJ ultimately ruled that Plaintiff had not
been under a disability, as defined in the Sdsedurity Act, since January 15, 2013, the date his
application was filedld.

Plaintiff claims the ALJ failed to properlyoasider Plaintiff's meratl health impairments
and did not properly assess the opinioRlaiintiff's treatingphysician. Docket 12.

1. EVALUATION PROCESS

In determining disability, the Commissionérrough the ALJ, works through a five-step
sequential evaluation proce'sshe burden rests upon the pldintiroughout the first four steps
of this five-step process to prove disability, antthe plaintiff is successful in sustaining her
burden at each of the first folavels, then the burden shifts to the Commissioner at step five.
First, the plaintiff must prove she is not @ntly engaged in substantial gainful activity.
Second, the plaintiff must proverienpairment is “severe” in thdt “significantly limits [her]
physical or mental ability to do basic work activities . # At step three the ALJ must conclude

that plaintiff is disabled if glhproves that her impairments meetre medically equivalent to

! See 20 C.F.R. 88§ 404.1520 (2012).

2 Crowley v. Apfel, 197 F.3d 194, 198 {5Cir. 1999).
%20 C.F.R. 88 404.1520(b) (2012).

420 C.F.R. 88 404.1520(c) (2012).



one of the impairments listed at 20 C.FFRurt 404, Subpart P, App. 1, §§ 1.00-114.09 (2010).
If the plaintiff does not meet this burden, at dt@yr she must prove & she is incapable of
meeting the physical and mental demis of her past relevant wotlat step five, the burden
shifts to the Commissioner togue, considering the plaintiffiesidual functionlecapacity, age,
education and past work experience, #ie is capable of performing other worlk the
Commissioner proves other work exists whichglaentiff can perform, plaintiff is given the
chance to prove that she canntfact, perform that work.

1. STANDARD OF REVIEW

Judicial review of the Commissioner’s firdécision to deny benefits is limited to
determining whether the decision is suppaitg substantial evehce and whether the
Commissioner applied tterrect legal standar@rowley v. Apfel, 197 F.3d 194, 196 {5Cir.
1999), citingAustin v. Shalala, 994 F.2d 1170 {5Cir. 1993):Villav. Sullivan, 895 F.2d 1019,
1021 (8" Cir. 1990). The court has thesponsibility to scrutinize éhentire record to determine
whether the ALJ’s decision was supported by suibislaevidence and whieer the proper legal
standards were applied iaviewing the claimRansomv. Heckler, 715 F.2d 989, 992 {(5Cir.
1983). A court has limited power of review andynmat reweigh the evidence or substitute its
judgment for that of the Commissiorfezyen if it finds that thevidence leans against the

Commissioner’s decisiof!.

®20 C.F.R. §8§ 404.1520(d) (2012). If a claimant’s iimpant meets certain criteria, that claimant’s
impairments are “severe enough to prevent agpefrom doing any gainful activity.” 20 C.F.R. §
416.925 (2011).

®20 C.F.R. 88 404.1520(e) (2012).

720 C.F.R 88§ 404.1520(g)(2010).

® Muse, 925 F.2d at 789.

° Hollis v. Bowen, 837 F.2d 1378, 1383{%Cir. 1988).

2 Bowling v. Shalala, 36 F.3d 431, 434 (5Cir. 1994):Harrell v. Bowen, 862 F.2d 471, 475 {Cir.
1988).



The Fifth Circuit has held thaubstantial evidence is “more than a scintilla, less than a
preponderance, and is such relevant evidenegraasonable mind might accept as adequate to
support a conclusionCrowley v. Apfel, 197 F.3d 194, 197 {5Cir. 1999) (citation omitted).
Conflicts in the evidence arerfthe Commissioner to decide, aifithere is substantial evidence
to support the decision, it must be affirme@mVf there is evidence on the other sigedersv.
Sullivan, 914 F.2d 614, 617 {5Cir. 1990). The court’s inquiry ishether the record, as a whole,
provides sufficient evidence that would alloweasonable mind to accepetbonclusions of the
ALJ. Richardson v. Perales, 402 U.S. 389, 401 (1971). “If supported by substantial evidence, the
decision of the [Commissioner] isrmdusive and must be affirmed?aul v. Shalala, 29 F.3d
208, 210 (¥ Cir. 1994), citingRichardson, 402 U.S. at 390.

V. DISCUSSION

Plaintiff argues that the Comssioner’s decision should lbeversed on two separate
grounds. Docket 12 at 3. First, Plaintiff claims ttreg ALJ failed to properly consider his mental
health impairments adnxiety and depressiold. at 4-6. Specifically, Plaintiff argues that the
ALJ erred in finding that he only experiences nratie difficulties with regard to concentration,
persistence, or pace in lightbf. Pamela Buck’s finding that Pidiff's “difficulty with staying
on topic and giving a chronologicatcount of events may interéewith work instructions and
performance.’ld. at 5;see also Docket 7 at 321. Plaintiff coahds that this finding “would
likely have such an impact on the Plaintiff's RFC that he would not be able to perform any work
in the national economy.” Docket 12 at 6. Additadly, Plaintiff contends that the ALJ erred by
not assigning weight tbr. Buck’s findingsld.

The Commissioner counters, and the Cagrees, that the ALJ gave appropriate

deference to Dr. Buck’s opinion, despite naafying how much weight he afforded the



opinion. Docket 13 at 6. The Court finds thay @nror from failing to assign weight to Dr.
Buck’s opinion is harmless because the ALJ Sjpatly accounted for Plaintiff's mental
limitations in formulating the RFCSee Lindsey v. Colvin, 2016 WL 3566858, at *3 (N.D. Miss.
June 27, 2016) (plaintiff failed to demonstrate haym suffered as a result of ALJ’s failure to
assign a specific stated weidbtthird-party statement). Th&_J’'s decision states, “due to
[Plaintiff's] depression and anxigtthe [ALJ] finds [Plaintiff] wouldbe limited to jobs involving
simple and routine tasks consistent with unskillextk and could have frequent interaction with
supervisors and coworkers and agoaal interaction witlthe general public.” Docket 7 at 21.

Dr. Buck’s opinion that Plairffis difficulty staying on topiamay interfere with his work
performance is insufficient to deem tAeJ’'s RFC unsupported by substantial evidence.
Moreover, Dr. Buck concluded that despite Rtiéfis difficulties staying on topic, he is
“generally able to maintain attention and centration,” which is accounted for in the RFC
finding. Docket 7 at 321. Finding thetere is “no realistic possiliy that, absent the error,” the
ALJ would have reached a different corsttin, the Court holds & the ALJ properly
considered Plaintiff's mental healiinpairments when formulating his RF@nuary. v. Astrue,
400 F. App'x 929, 933 (5th Cir. 2010).

Second, Plaintiff claims that the ALJ failedpgooperly assess tlopinion of his treating
physician, Dr. Rosencrans. Docket 12 at 6-7. Rfaargues that the ALfhiled to consider all
of theNewton factors in deciding to afford only s@ weight to Dr. Rosencrans’s opiniod. at
7. The Commissioner counters ttia¢ ALJ recognized that DRosencrans’s own treatment
records do not support his RFC opinion and, thad,good cause for affording it lesser weight.
Docket 13 at 11. Additionally, &hCommissioner argues that thevton analysis is only

required where an ALJ declines to giveyaveight to the treing physician’s opinionld. at 12.



Here, the Commissioner points out that ALJ diderdtrely reject Dr. Rosencrans’s opinion and
argues that thBlewton analysis was not requireldl. at 12-13.

The law regarding treatment of an opinioonfr a treating source treating physician is
clear. Absent reliable medical evidence frotneating or examining specialist, an ALJ may
reject the opinion of &reating physician only ifhe ALJ performs a detailed analysis of the
treating physician’s views under the criteriafeeth in 20 C.F.R. 8§ 404.1527(c)(2) (emphasis
added)see also, Newton v. Apfel, 209 F.3d 448, 453 (5th Cir. 2000). The ALJ is required to
perform a detailed analysis of thedting physician’s opinion using thegéeivton factors” only
if there is no reliable medical evidence from anotheating or examining physician that
controverts the treatg physician’s opinionSee Newton, 209 F.3d at 445-47 (emphasis added);
Rollinsv. Astrue, 464 F. App’x 353, 358 (5th Cir. 2012). Additionally, good cause may exist to
allow an ALJ to give lesser weight to eviderficanm a treating physician laive to other experts
where the treating physician’s evidence is ¢tosary, is unsupported by medically acceptable
clinical, laboratory, or dignostic techniques, or is otlmése unsupported by the evidence.
Newton, 209 F.3d at 456.

While it is true that a tregng physician’s opinion shoulde afforded considerable
weight, “the ALJ has sole responsibility for detering a claimant’s disability status [...and] is
free to reject the opinion of any physician witlea evidence supports a contrary conclusion.”
Newton, 209 F.3d at 455. The Court agrees with @ommissioner that substantial evidence
supports the ALJ’s decision to aftbDr. Rosencrans’s opinion ordpme weight due to the lack
of medical evidence demonstrating Plaintiffleged limitations and the presence of reliable,

firsthand medical evidence contraitig) Dr. Rosencrans’s opinion.



The lengthy record of treatment visit#hwDr. Rosencrans does not support the
limitations identified in his 2011 and 2014 medisalrce statements. For example, between
January 2013 and December 2014, on more téraseparate occasions, Plaintiff's
musculoskeletal physical examination states: “Extremities: no cyanosis, edema, variscosities, or
palpable cord. Motor Strength and Tone: nortoae and motor strerfgtJoints, Bones, and
Muscles: no contractures, midgmment, or bony abnormalitiesld. at 333, 336, 361, 365, 368,
371, 374, 388, 393, 397, 401, 405. The only musculoskeletal limitation Dr. Rosencrans notes in
these same records is “tendesa and limited range of motiord.

Additionally, the ALJ decision rtes the absence of any laborgtor clinical work or
radiological studies substaating Plaintiff’'s subjective pain complaintsl at 17-20. The
consultative x-ray report, Dr. Politi’'s findings,dthe Baptist Memorial Hospital records, as
discussed in Section I., do reatpport the physical limitations idigfred by Dr. Rosencrans. The
ALJ did not reject Dr. Rosencrans’s opinion, mgtead found “good cause” for affording it only
some weight due to “the absence of any atmadity by x-ray and the observations of Dr. Politi”
and the September 2012 records from Baptist M&hdospital pointing to “some exaggeration
of the severity of [Plaintiff’'s] condition.” Deket 7 at 21. The Court finds that the ALJ's
determination that Dr. Rosencrans’s opinion showltlbe given controlling weight is supported
by substantial evidence.

V. CONCLUSION

After diligent review, the Court concludes that the ALJ properly considered Plaintiff's
mental health impairments in formulating lRFC and properly discounted Dr. Rosencrans’s
opinion as it was not supportegl substantial evidence. The Cbfinds that the ALJ properly

considered all of the recoaVidence in determining Plaiffts impairments and making an



ultimate disability finding. Because the ALJdlscision was supported by substantial evidence,
the Court affirms the dectsn of the Commissioner.

A final judgment in accordance with tmsemorandum opinion will issue this day.

SO ORDERED, this the 8' day of June, 2017.

/s/ Roy Percy
UNITED STATES MAGISTRATE JUDGE




