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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
OXFORD DIVISION

SYLVESTER BELL PETITIONER
V. No. 3:17CV47-MPM-DAS
EARNEST LEE, ETAL. RESPONDENTS

MEMORANDUM OPINION
This matter comes before the court onpfeesepetition of SylvesteBell for a writ ofhabeas
corpusunder 28 U.S.C. § 2254. The State has movditoiss the petitioas untimely filed under
28 U.S.C. § 2244(d)(2). Mr. Bell saesponded to thgetition, and the matter ige for resolution.
For the reasons set forth belove ttate’s motion to dismiss will be granted andrtbant petition
for a writ ofhabeas corpuwill be dismissed as untimely filed.
Factsand Procedural Posture
Sylvester Bell pled guilty to statutoryp@in the Circuit Gurt of Tunica County,
Mississippi and was sentenced on July 6, 20017, akiaaboffender to serve a term of thirty
years in the custody of the Missippi Department of Correction$hat same day, Bell pled
guilty to a two-count indictment for armed robb€Bount 1) and aggravated assault (Count II).
ECF Doc. 6, pp. 62-69. The court sentencellltBeserve ten years on each count to run
concurrently with each other, and both Countsd B were ordered to run concurrently with his
sentence on the statutory ragf@arge. ECF Doc. 6, pp. 53-54.
Records of the Tunica County Circuit Coartd the Mississippi Supreme Court reflect
that Bell filed documents challenging his p&al sentence in botlogrts. On October 12, 2009,
Bell signed a “Motion for Post-@viction Collateral Relief,Wwhich was stamped as filed on

October 19, 2009, in the Tunica Copircuit Court. The triatourt denied this motion on
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January 19, 2011Bell appealed the trialourt’'s decision, and the Missippi Court of Appeals
affirmed the lower court’s denial of relief on September 4, 2@l v. State105 So. 3d 401
(Miss. Ct. App. 2012),eh’g denied January 15, 2013 (Cause No. 2011-CP-00214). The
mandate of the state appellataurt issued on February 5, 2013.

About four years after filing kioriginal petition (and shoytlafter the appellate court’s
decision on his first post-convion), Bell signed a second mati for post-conviction relief on
April 9, 2013, which was filed in the TunicaoGnty Circuit Court on April 15, 2013. The trial
court denied Bell's motion on June 27, 2014, asaessive petition, finding no exceptions to
the procedural barThe trial court also denied Bellimotion for rehearing on November 5, 2014.
Bell appealed the lower court’s decision, anel Khississippi Court ofppeals affirmed the
lower court’s denial of reliefBell v. State207 So. 3d 705 (Miss. Ct. App. 2016h’g denied
October 11, 201Gert. deniedJanuary 12, 2017 (Cause No. 2014-CP-1370-COA). The

mandate of the court of appeals issued on February 2, 2017.

One-Year Limitations Period
Decision in this case is governey 28 U.S.C. § 2244(d), which provides:

(d)(1) A 1-year period of limitation shall ply to an application for a writ of
habeas corpus by a person in custody f@nsto the judgment of a State court.
The limitation period shallun from the latest of —

(A) the date on which the judgmedrecame final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impedimeatfiling an application created by
State action in violation of thed@stitution or the laws of the United
States is removed, if the applicantsyaevented from filing by such State
action;



(C) the date on which the constitutal right asserted was initially
recognized by the Supreme Courthié right has been newly recognized
by the Supreme Court and madeaattively applicable to cases on
collateral review; or
(D) the date on which the factualeglicate of the claim or claims
presented could have been disgedethrough the exercise of due
diligence.
(2) The time during which a properly fileapplication for State postconviction or
other collateral review withespect to the pertinent judgment or claim is pending
shall not be counted toward anyripé of limitation under this subsection.
28 U. S.C. § 2244(d)(1) and (2).
By statute, there is no direct appeal from a guilty pMas. Code Ann. § 99-35-101.
Thus, Bell's conviction became final on Augusb07, thirty days after he was sentenced on
his guilty pleat Roberts v. CockrelB19 F.3d 690 (5Cir. 2003). Thus, the deadline for him to
file a federal petition for a writ diabeas corpubecame August 5, 2008 (August 5, 2007 + 1
year). Though Mr. Bell filed aate application for post-convioti collateral relief, he signed
that motion on October 12, 2009, well over a yafer the expiratin of the federahabeas

corpuslimitations period. As such, the motion dldt trigger the tollingrovisions of 28 U.S.C.

§ 2244(d). For the same reason, Mr. Bell's ABri2013, state application for post-conviction

! There is presently a state statutory prohibition against direct appeals from guilty pleas. At one
time, however, the Mississippufreme Court had carved outexception, allowing an appeal
from a guilty plea within thirtydays when the defendantegjed an illegal sentenc&ee Burns

v. State 344 So.2d 1189 (Miss. 197 Motter v. State554 So.2d 313 (Miss. 198Berry v.

State 722 So.2d 706 (Miss. 199&8ampbell v. State/43 So.2d 1050 (Miss. Ct. App. 1999);
Acker v. State797 So.2d 966 (Miss. 2001). A lateremdment to the Mississippi Code,
however, prohibited appealing a guilty plédiss. Code Ann. § 99-35-101 (Supp. 2009). The
Mississippi Court of Appeals hascognized that this exception no longer applies to guilty pleas
taken after the July 1, 2008, the effee date of the new amendmer@eal v. State38 So0.3d

635 (Miss. Ct. App. 2010). As Mr. Bell entered his plea prior to 2008, the judgment became
final thirty days after Bell was sentenced on his plea.
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collateral relief did not toll the federblibeas corpuBmitations period under 28 U.S.C. §
2244(d)(2) . Thus, the deadline for seeking fedeahleas corpuselief remained August 5,
2008.

Under the “mailbox rule,” the instapto sefederal petition for a writ diabeas corpugs
deemed filed on the date the petier delivered it to prison offials for mailing to the district
court. Coleman v. JohnsoiB4 F.3d 398, 40Xeh’'g and reh’g en banc denietl96 F.3d 1259
(5" Cir. 1999) cert. denied529 U.S. 1057, 120 S. Ct. 1564, 146 L.Ed.2d 467 (2000) (citing
Spotville v. Cain149 F.3d 374, 376-78 {5Cir. 1998)). In this cas the federal petition was
filed sometime between the date it was signe8elruary 23, 2017, and the date it was received
and stamped as “filed” in this court on Marth2017. Giving the petitioner the benefit of the
doubt by using the earlier dateetimstant petition was filed 3,123yda(over eighyears) after
the August 5, 2008, filing deadline.

Mr. Bell does not allege any “rare and exoeqmal’ circumstance to warrant equitable
tolling. Ott v. Johnson192 F.3d 510, 513-14 {5Cir. 1999). He argueahat the court reporter
was not present at his plea hearing, and her absettused the tardinesshi$ federal petition.
He also argues that his conviction beedmal on June 12, 2017. Both arguments are
unavailing. The presence or absence of ateeporter would have no effect on the timeliness
of the instant petition, @h as the State notes, tBate Court Record beafse certification of the
court reporter who was present at Mr. Bell's giearing. As to Mr. Bell's calculation of the
date his conviction became final, as setif@atove, that date was August 5, 2008, not June 12,

2015. As such, Mr. Bell does not benefit frenguitable tolling, and the instant petition will



dismissed with prejudice and without evidenyi hearing as untimely filed under 28 U.S.C. §

2244(d). A final jJudgment consistent witlis memorandum opinionill issue today.

SO ORDERED, this, the 20th daof March, 2018.

IS MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSI SSIPPI




