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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
GREENVILLE DIVISION

GEORGE DULIN PLAINTIFF

V. CIVIL ACTION NO.: 4:07-CV-194-A-V

BOARD OF COMMISSIONERS OF THE

GREENWOOD LEFLORE HOSPITAL DEFENDANT
ORDER

Following a jury verdict in favor of Plaiifif George Dulin on his claims of racial
discrimination in violation 42 U.S.C. 88 1981 al®B3, Plaintiff has filed Motion for Attorney
Fees and Expenses [217]. For the followingagaasthe Court finds Plaintiff's motion should be
denied without prejudice.

Factual and Procedural Background

In this action for raciatliscrimination brought pursuatd 42 U.S.C. 88 1981 and 1983,
Plaintiff George Dulin claims he was termiedtfrom his position as the attorney for the
Defendant Board due to his race. This case was first tried in January 2010, whereupon at the
conclusion of Plaintiff's casehe Court granted Defendant’'s motion for judgment as a matter of
law. Plaintiff appealed, and the Fifth Circuéversed and remandeceticase “in light of the

Supreme Court’s holding in Reeves v. Sasade Plumbing Products, Inc., 530 U.S. 133, 148,

120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000) that arpffis prima facie case [of discrimination],
combined with sufficient evidence to find aththe employer’s asserted justification [for
termination] is false, may permit the trier of fact to conclude that the employer unlawfully

discriminated.” Dulin v. Bd. of Comm’ref Greendwood Leflore Hosp., 657 F.3d 251, 251-52
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(5th Cir. 2011): Accordingly, the Fifth Circuit determinatiat “there is a table issue of fact
that requires a jury to decide fact amrddibility issues.”_Id. at 251.

The case proceeded to trial a second tiare the jury found in favor of Plaintiff.
Specifically, the jury found that Plaintiff's race sva motivating factor in Defendant’s decision
to terminate his employment, and that Defendeat failed to prove that it would have made the
same decision even had it not considered Plaintiff's race. The jury awarded Plaintiff back pay in
the amount of $12,000 and compensatory damiagiee® amount of $70,000 for “emotional pain
and suffering, inconvenience, mental anguisid bss of enjoyment of life.” Defendant has
appealed, and the parties are currently awaiting decision by the Fifth Circuit.

Analysis and Discussion
The general rule in our legal system is thath party must pay its own attorney’s fees

and expenses, see Hensley v. Eckerhart, W&l 424, 429, 103 S. C1933, 76 L. Ed. 2d 40

(1983), but Congress enacted 42SIC. § 1988 in order to ensuthat federal rights are
adequately enforced. Secti@@88 provides that “[ijn any action or proceeding to enforce . . .
[42 U.S.C. § 1983] . . ., the court, in itssdietion, may allow the prevailing party . . . a
reasonable attorney’s fee as part of the costs”. 42 U.S.C. § 1988(b). The Fifth Circuit has
held that prevailing parties are entitled to atéy’s fees under § 1988 fime spent establishing

and litigating a fee claim as well as for time gpprosecuting the meritef the civil rights

!Although the Defendant Board maintains that Reév@sapplicable tahe present case, this
argument is precluded by the law of the case dectrUnder the law of the case doctrine, any
legal or factual decisions made by the appeltaturt must be followkin all subsequent
proceedings in the same caseess! (1) the evidence in a subsequent trial is substantially
different; (2) the prior decision was “clearly ememus and would work manifest injustice;” or
(3) controlling authority has ithe interim made a contrary dsicin of law applicable to the
disputed issue. Falcon v. Gen. Tele. Co., 828 B17, 320 (5th Cir. 1987). None of these
exceptions to the doctrine apply.




action._ Cruz v. Hauck, 762 F.2d 1230, 1233 (5th £985); Johnson v. State of Mississippi, 606

F.2d 635, 637-38 (5th Cir. 1979).
Though Defendant has filed a notice of eplp the Court retam jurisdiction over

Plaintiff’'s motion. Procter & Gamble Co. wmway Corp., 280 F.3d 519, 524 (5th Cir. 2002)

(“The district court, however, retains jurisdati to resolve motions for sanctions and attorneys'
fees while a judgment on the merits is pendingmeal.” ). However, & Court is not required

to resolve such matters before the appeatsslved. The 1993 Advisory Committee Note to

Federal Rule of Civil Procedure 54(d)(2) stated:afl appeal on the merits of the case is taken,
the court may rule on the claim for fees, ntgfer its ruling on the motion, or may deny the

motion without prejudice, dir¢ing under subdivision (d)(2)(B) @ew period for filing after the

appeal has been resolved.” See also EBcloParker, 909 F.2d 795, 799 (5th Cir. 1990) (“[A]

motion for 8§ 1988 attorney’s fees should betdaas a motion for costs under FRCP 54(d) and

58.7); Kirmer v. Goodyear Tire & RubbeCo., 2012 WL 2564955 (E.D. La. July 2, 2012)

(adopting recommendation of U.S. magistrate juidgdismiss without predice plaintiff's rule

54 motion for attorney fees as premature); Midwest, Inc. v. Ghpper, 2004 WL 877613 (N.D.

Tex. Apr. 20, 2004) (adopting remonendation of U.S. magistrgtedge to deny rule 54 motions

without prejudice to renewal after dispositionagipeal on the meritsRau v. Apple-Rio Mgmt.

Co., Inc., 2000 WL 35591645 (N.D. Gdarch 29, 2000) (“[I]f one or both of the parties appeal.
..., it may be more efficient to defer ruling on additional fees and expenses until after the appeal
is resolved.”).

Given the procedural background of this matter, the Court firatsdlaying resolution
of Plaintiff's request for feesnal expenses until the appeal on the merits has been decided is the

more prudent course of action. Immediate resmiutif the collateral issues attorney fees and



expenses is unlikely to assist the Court of égdp. Therefore, in order to avoid the piecemeal
resolution of fees that would necessarily folloanfr ruling on Plaintiff’'s request for fees prior to
a decision on the second appeal of this mattex, Court denies Plaintiff's motion without
prejudice to his right to re-fileuch motion no later than fourtedays after a ruling on the merits
by the Court of Appeals is entered on the doaKethe United States District Court for the
Northern District of Mississippi.
Conclusion

Plaintiff's Motion for Attorney Fees and Expges [217] is DENIED without prejudice to
renewal following resolution dhe appeal currently pendingfbee the Court of Appeals.

SO ORDERED, this the 30th day of September, 2013.

/sl Sharion Aycock _
UNITED STATES DISTRICT JUDGE




