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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSI PPI
GREENVILLE DIVISION

BOARD OF MISSISSIPPI LEVEE
COMMISSIONERS PLAINTIFF

V. CIVIL ACTION NO.: 4:09CV81-SA-DAS

UNITED STATESENVIRONMENTAL PROTECTION

AGENCY, LISA P. JACKSON, in her official capacity

asAdministrator; and PETER S. SILVA, in his capacity

as Assistant Administrator for Water DEFENDANTS

V.

NATIONAL WILDLIFE FEDERATION,
MISSISSIPPI WILDLIFE FEDERATION,
and ENVIRONMENTAL DEFENSE FUND INTERVENOR-DEFENDANTS

MEMORANDUM OPINION

Before the Court is Board of Missippi Levee Commissionérsotion for Summary
Judgment [31], [32]; Environmental Protection Agency’s Cross Motion for Summary
Judgment [38]; and National Wildlife Fedd¢ion, Mississippi Wildlife Federation, and
Environmental Defense Fund’s Crdgstion for Summary Judgment [41]After reviewing

the motions, responses, rules, and adutiesr the Court finds as follows:

! The Sierra Club, Gulf Restoration Netwodnd American Riverslso join in the
arguments made by Defendant Intervenors [4he Court notes thdbr purposes of this
Memorandum Opinion, any reference made to“efendants” applies tooth the original
Defendant and the Defendant Interges, unless otherwise specified.
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. LEGAL AND FACTUAL BACKGROUND

This dispute arises from the Unitedatets Environmental Protection Agency’s
(“EPA”) decision to veto, undeSection 404(c) of the Cleaivater Act, 33 U.S.C. § 125t
seq, the Yazoo Backwater ProjeciThe issue presented in this action, while fairly narrow,
appears to be quite novel. The Board of MiggmsLevee Commissionersontends that the
EPA’s veto was illegal because the Yazoo Bealer Project is exempt from Section 404(c)
regulation under Section 404(r) tfe Clean Water Act. As such, this case turns on whether
the Yazoo Backwater Project falls withgection 404(r)’s limited exemption.

The Yazoo Backwater Projectdan extensive history. The Project at its basic level
is an effort to control flooding in Mississipmonsisting of variouBood control levees, pump
stations, drainage channels, and floodgates.“pag” of the Project at issue here concerns
the construction of a single pump station to pump water out of the Yazoo Backwater Area
during flooding of the Mississippi River. Inder to sort out the tangled history of the
Project, the Court first discuss¢he governing statutory law efsue, before turning to the
Project’s origins and how it evolved out ofnaidistrative and legiative processes.

Governing Statutory Law

A. The Clean Water Act

General Overview of Section 404
Congress passed the Clean Water Act (“CWA”) in 1972 with the goal of “restor[ing]
and maintain[ing] the chemical, physical, and dgital integrity of theNation’s waters.” 33
U.S.C. § 1251(a) (1994). The CWA regulates ttseliirge of dredged or fill material into the

navigable waters of the United States throagbermit system under Section 404 of the Act.



Id. at § 1344. The Army Corps of Enging€fCorps”) administers this system. &l.1344(c),
(d). To issue a Section 404 permit, the Conpgst ensure that a number of regulatory
requirements are met. A dredge or fill actioh fiust not “cause orontribute to significant
degradation of the waterd the United States,” se#®0 C.F.R. § 230.10(c) (1999), (2) must
not cause or contribute to a water quality violation,ideat § 230.10(b)(1), and (3) must be
in the public interest, se&3 C.F.R. § 320.4(a) (1999). tAbugh the Corps does not issue
Section 404 permits to itself for dredge or fill activities that it implements33e€.F.R. 8§
335.2 (1999), Corps projects must generally dgmypth EPA’s regulatory requirements for
dredge and fill permits, commonly referred to as the “404(b)(1) guidelinesiti.sae335.1,
337.6.
EPA’s Veto Power under Section 404(c)

Section 404(c) was enacted in 1972, appérdor purposes of striking a compromise
between the Corps and the EPAUNnder Section 404(c), tHEPA may prohibit discharges
within specified areas when it determines terhotice and an opportunity for public hearing

and consultation with the Corps — that thereuld be an “unacceptable adverse effect on

2 SeeCoMMITTEE ON PuBLIC WORKS, 93D CONGRESS 1ST SESSION A LEGISLATIVE
HiSTORY OF THE WATER POLLUTION CONTROL ACT AMENDMENTS OF1972, Volume 1 at 177
(Comm. Print 1973) (joint conference report):

The Conferees were uniquely awaretlod process by which dredge and fill
permits are presently handled andl diot wish to create a burdensome
bureaucracy in light of the fact that a system to issue permits already existed.
At the same time, the committee did not believe that there could be any
justification for permitng the Secretary of the Army to make the
determination as to the environmentalplivations of either the site to be
selected or the specific spoil to beptised of in a siteThus, the Conferees
agreed that the Administrator ofetHEPA] should have the veto over the
selection of the site for dredged sposplsal and over any egific spoil to be
disposed of in any selected site.



municipal water supplies, shellfish beds distiery areas (includg spawning and breeding
areas), wildlife or ecreational areas.” 33 C.F.R. § 284 (1982). The regulations
implementing section 404(c) direct the EPA donsider relevant poons of the 404(b)
guidelines when consideg a 404(c) action, se40 C.F.R. § 231.2(e) (1988), as a basic
function of section 404(c) is to po& application of the guidelines, sé¢ Fed. Reg. 58,078
(1979) (preambled.

Exemption under Section 404(r)

In the 1977 Amendments to the CWA, Congress exempted from Section 404 permit
requirements certain federal construction projects. 33 U.S.C. 8§ 1344(r). Section 404(r)
provides as follows:

The discharge of dredged or fill matdrias part of tb construction of a

Federal project specifically authorizbgl Congress . . . is not prohibited by or

otherwise subject to retation under this section, @r State program approved

under this section . . . (except for effluent standards or prohibitions under § 307

[33 U.S.C. § 1317 (1982)]), if informath on the effects of such discharge,

including consideration dhe guidelines developadder subsection (b)(1) of

this section, is included in an enuimental impact statement for such project

pursuant to the NatiohaEnvironmental Policy Act of 1969 and such

environmental impact statement haseb submitted to @gress before the

actual discharge of dredged or fill material in connection with the construction

of such project and prior to eitheauthorization of such project or an

appropriation of fundfor such construction.

Id. Section 404(r)’s “narrow exemption” waslded to the CWA “in recognition of the

constitutional principle.”_Se€oMMITTEE ON PuBLIC WORKS, 95TH CONGRESS 2D SESSION

A LEGISLATIVE HISTORY OF THE CLEAN WATER ACT OF 1977 A CONTINUATION OF THE

% Apparently, although the Corps prases approximately 60,000 permit actions a
year, the EPA has only issued a Section 40#{a) veto action thirteen times since 1972. See
EPA, Clean Water Act Section 404(c) Veto Autharityhe Yazoo Pump Project constituted
the twelfth veto action, and the first one used since 1989TH. appears to be the first
Section 404(c) veto action to pedicially challenged under Section 404(r) of the CWA.




LEGISLATIVE HISTORY OF THE FEDERAL WATER POLLUTION CONTROL ACT, Volume 3 at 524,

288 (Comm. Print 1978). However, Congress “limhitee exemption so as to ensure that the
Congress will have full information on the impaofsthe dredged or fill material associated
with the project when it determines whether or not to authorize the project or to appropriate
funds for its construction.” Idat 288. Thus, a federal projetpecifically authorized” by
Congress may be exempt from the EPA’dovauthority under &ction 404(c) if the
requirements of Section 404(r) are met. Tisathe Conference Report “emphasized that the
failure of a project to meet the[ ] [Section 404(r)] requirements will result in the project
having to obtain aection 404 permit.” Id.

B. National Environmental Policy Act

The National Environmental Policy Aof 1969 (“NEPA”), 42 U.S.C. § 4324t seq,
is an “essentially procedural” statute, meanénsure “a fully informed and well-considered

decision.” Vermont Yankee Nuclear Powerr@ov. Natural Res. Def. Council, In@35 U.S.

519, 558, 98 S. Ct. 1197, 55 Ed. 2d 460 (1978). To ensure a well-considered decision,
NEPA requires that when an agency propoaeSmajor Federal action[ ] significantly
affecting the quality of the human environment,” the agency must prepare and circulate for
public review and comment an environmentapatt statement (“EIS”) that examines the
environmental impact of the proposed action emahpares the action tiher alternatives. 42

U.S.C. § 4332(2)(C).

* The NEPA EIS requirement is designedrtject environmental considerations “in
the agency decisionmaking process itself,” anthedp public officialsmake decisions that
are based on understanding oWviemsnmental consequences, atake actions tht protect,
restore, and enhance the environtieDep’t of Trarsp. v. Pub. Citizen541 U.S. 752, 768-
69, 124 S. Ct. 2204, 159 L. Ed. 2d 60 (2004); ase 40 C.F.R. 8 1502.1 (“The primary




An EIS must be detailed, and it must bepared in consultation with other federal
agencies with special expertise relevanthie proposed action’s environmental impact. Id.
An EIS must explain in detafl) “the environmental impactf the proposed decision,” sgk
at 8 4332(2)(C)(i); (2yany adverse environmental effeoivhich cannot be avoided should
the proposal be implemented,” gdeat § 4332(2)(C)(ii){3) the “altermtives to the proposed
actions,” sedd. at 8§ 4332(2)(C)(iii)); (4)the relationship betweendal short-term uses of
man’s environment and the maintenance amtancement of long-term productivity,” Sele
at 8 4332(2)(C)(iv); and (5) “anirreversible and irretriedde commitments of resources
which would be involved in the proposed action should it be implemented,idse¢ §
4332(2)(C)(v). Implicit in this statutory regeiment “is an understanding that the EIS will

discuss the extent to which adverse effea@s be avoided.” Robertson v. Methow Valley

Citizens Councijl490 U.S. 332, 351-52, 109 S. Ct. 1835, 104 L. Ed. 2d 351 (1989).

With authority derived from NEPA, th€ouncil on Environmental Quality (“CEQ”)
has been directed to promulgaregulations applicable tall federal regulation3.See 40
C.F.R. 8 1500. Each federal agency must diseelop its own regulatns, which are to be
consistent with the CEQ regulations. &.8 1507.3. Such regulatioapplicable to the Civil

Works Program of the Corpseapublished at 33 C.F.R. § 280sedf

purpose of an environmental impact statemetd s&erve as an action-forcing device to insure
that the policies and goals defined in thet are infused into the ongoing programs and
actions of the Federal Government.”).

®> The Council on Environmental Quality’s thority is also derived from President
Jimmy Carter's Executive Order 11991, delegatinthority to the CEQ to promulgate formal
regulations binding onll&federal agencies.

® “This regulation provides guidance for ireptentation of the procedural provisions
of the National Environmental Policy Act (NEPA) for the Civil Works Program of the U.S.
Army Corps of Engineers. It supplemen@ouncil on Environmental Quality (CEQ)



In regards to the preparation of an ECEQ regulations state @ahan EIS shall be
prepared in two stages: a draft stage arftha stage. 40 C.F.R. § 1502.9. The essential
process is as follows: A draft EIS “shall” beepared first, and then it must be published in
order to obtain comments from the public anohfrthe appropriate federal, state, and local
agencies. Following a public comment period,relfiElS “shall” be prepared. The final EIS
must respond to all comments received on tladt &IS. In response to comments received
and in preparing the final EIS, the agentyy modify the alternatives, information, or
analyses contained in the draft EIS. ket § 1503; sealso33 C.F.R. § 230.19(d). Further,
an agency can requests comments on a final EIS before a decision is finally madeat®e
1503.1(b).

In order to complete the required RE and EIS process, the CEQ and Corps
regulations both requirdae preparation of a Record of Decision (“ROD”). 40 C.F.R. § 1505.2
(“At the time of its deision (8 1506.10) or, if appropriatiées recommendation to Congress,
each agency shall prepare a concise public record of decision.”); 33 C.F.R. § 230.14 (“A
record of decision shiabe prepared by the district comnan . . . for the signature of the
final decisionmaker as prescribed by applicabbeps regulations.”). The ROD is a statement
of the agency’s final decision, and it should idigraill alternatives considered and specify the
alternative(s) deemed to be environméntareferable. 40 C.F.R. § 1505.2. The agency
should explain the rationale fits decision concerning whicHternative to implement. Id.

The agency also must state whether all ptabte means to avoid or minimize environmental

regulations 40 CFR Parts 1500 through 1508yédnber 29, 1978, in accordance with 40
CFR 1507.3, and is intended b® used only in conjuncin with the CEQ regulations.
Whenever the guidance in this regulation is unabearot specific the read is referred to the
CEQ regulations.” 33 C.F.R. § 230.1



harm have been adopted in the decision, and if not, why they were ndheddCEQ and
NEPA regulations require an agsmo discuss possible mitigati measures in the EIS and in
the ROD._Sed. at §8§ 1508.25(b)(3),502.14(f), 1502.16(h), 1505.2(c).

Yazoo Backwater Project History

A. The Flood Control Act of 1941

The history of the Yazoo Backwater Projectually starts witta predecessor of the
Flood Control Act (“FCA”) of 1941: the FCA df928, which was passed iasponse to the
Mississippi Flood of 1927. Sd&@.oob CoNTROL ACT OF1928, 70th Cong., Sess. 1, Ch. 596
(May 15, 1928). The 1928 FCA authorized,otigh the Mississippi River and Tributaries
Project, the construction of a systemrofer levees. The FCA of 1928 also funded the
construction of diversion floodways that woulttlite off some of the Mississippi floodwaters
before reaching the River’'s lower reaches.

In March 1941, the Mississippi Rive€ommission (“MRC”) issued a report,
recommending that the Yazoo Backwater Absaprotected from floods by extending the
Mississippi River levee to and alprihe west bank of the Yazoo. SEeob CONTROL ON
THE LOWER MISSISSIPPIRIVER, H. Doc. 77-359 at 38 (1941). The report also cautioned that
this levee would introduce a numtba drainage problems, espalty on the Sunflower River.
Due to this, the MRC studied and proposeckehdifferent plans to remedy the drainage
problem. Plan “A” considered placing leveeshmth banks of the Sunflower River. Plan “B”
called for an extension of the main river tehank levee to a junction with a previously-
authorized level along the westridaof the Yazoo River. The laptan, Plan “C,” was similar

to Plan “B,” yet it also added a measure to éase the height of tHevee to fifty-six and a



half feet. Plans “B” and “C” also both contplated that lands within the backwater area
below the ninety-foot contour walibe used for sump storag&ccording to the report, this
ninety-foot contour was chosen because lands below that elevation are “not suited to
agriculture” due to frequerftooding. As such, the reporuggested utilizing these flood-
prone lands to store floodwater. Howeviands above the ninety-foot contour would be
protected by a series of pumps “to previie sump level from exceeding 90 feet.”

As a continuing part of its generalizédod control program, Congress passed the
1941 FCA, authorizing the Corps to spend $tillion to construct a “project for flood
control of the Yazoo River,” including “comhations of reservoirs, levees, and channel
improvements,” in accordance withe Commission’s March 1941 reportLde&b CONTROL
AcCT OF 19418 3(b), Pub. L. 77-288, 55 Stat. 639 (Aug. 18, 1941). Of the three plans
discussed in the report, the 1941 FCA authorRkah “C.” Accordingly, the plan authorized
under the FCA is for a levee system and aesysdvf pumps to protédands in the Yazoo
Backwater Area above the ninetyst contour, with lands belothat level being dedicated to
flood storage.

B. Reevaluation Report — Environmental Impact Statement of 1982

After the passage of the 1941 FCA, the Godesigned and constructed a number of
interrelated structures for floathmage protection. Howevéhe 1941 FCA authorized plan
was continuously reexamined — specifigah 1958, 1959, and 1962 — by the Corps, with

each review concluding that a series of purggilants were no longer needed to provide the



permitted level of flood protection for the Yazoo Backwater Are&ollowing the 1973
Mississippi Flood, the Corps once againstwvaluated the plaimn 1978. This 1978
reevaluation led to a proposal to drain a digant portion of the acreage below the ninety-
foot contour, which Congress had pawly dedicated to flood storage.

The proposed modification was documented in a July 1982 Reevaluation Report-
Environmental Impact Statemt (“1982 Reevaluation EIS®). The 1941 FCA called for a
series of pumping plants at three separatetitmts in the Yazoo River Basin; however, the
1982 Reevaluation EIS recommedda revised plan with onpumping plant that had a
capacity of 17,500 cubic feet per second.kelrise, while the 1982 Reevaluation EIS
recognized that the 1941 FCA “wast intended to protect lanti€low elevation 90 feet,” it
recommended a modification in the plan to prevsump level from exceeding either 80 or 85
feet. This was apparently recommended tlmrass a problem that did not exist when

Congress passed the 1941 FCA. That ispa@sd in the Yazoo Area Pump Project Post

" Specifically, the 1982 Yazoo Area Puniroject Post Authorization Change
Notification Report — which is discussednrore detail below — provides that:
Although levees, channel work, and msnwere authorized by the Flood
Control Act . .. both World War Il ahthe Korean War occurred during the
time this work would have been acaoished. In 1954, Congress directed the
Chief of Engineers to resw all Mississippi river iad Tributaries Projects to
determine if modifications were nesdtl . . . [T]he Chief of Engineers
recommended modification of severabjacts, including the Yazoo Backwater
Project. The major modifications . were deletion of the Big Sunflower and
Deer Creek drainage structures, thelusion of a 27-mile connecting channel
between the Little Sunflower and StedBayou drainage structures, and the
deferral of construction of pumping ptanuntil some future time, with the
number, location, and size of the pumps to be determined if and when future
conditions and economic justiition warrantethstallation.
See2 Compendium 624.
8 See United States Army Corps of Engineers, The Yazoo Area Pump Project
Reevaluation Report-Environmental Impact Staten{doty 1982, revised Nov. 1982) (3
Compendium 1209).

10



Authorization Change Notification Report, thedification to the plamvas “to provide flood
protection to those additional lands which have been converted to agricultural production
since initial authorization®”

The 1982 Reevaluation EIS was preparabund the same time as a Post
Authorization Change Notification Report (“P@sithorization Report”).The purpose of this
Post Authorization Report was to determinesttier specific congressional authorization was
required to implement the various changes madbe 1982 Reevaluation EIS. On February
3, 1983, the Post Authorization Report and 1882 Reevaluation EIS we sent to Major
General John Wall, Director of Civil Works of the Army CotpsMajor General Wall, in
approving the Post AuthorizatidReport, concluded specifiorgressional authorization was
not required for the 1982 Reevaluation EIS; theref the authority teign and approve the
1982 Reevaluation EIS was “delegated,” under thep€@ngineering regulations (“E.R.”), to
the MRC!*

C. Yazoo Backwater Project — Fisimd Wildlife Mitigation Report

Yet another report lingers in the bacgrof this case and overlaps with the 1982
Reevaluation EIS and the Post Authorization Repbr the Post Authorization Report, it was

noted that a “Fish and Wildlife Mitigation Pldma[d] been developed in combination with the

® SeeYazoo Area Pump Project Post Authatipn Change Notification Report, at 2
(July 1982, revised Nov. 1982) Gompendium 622, 624).

10 See2 Compendium 629, 630.

1 See2 Compendium 630 (Major General Waélegating authority); 2 Compendium
640-41 (President of the MRC approviing 1982 Reevaluation Report EIS).

2 This heading represents the entire nashehe report. That is, the “Mitigation
Report’s” full name is the Yazoo Backwatemferct — Fish and Wildlg Mitigation Report.
Importantly, the plan stemming from theax0oo Backwater Project — Fish and Wildlife
Mitigation Report is aentirely separate projed¢han the proposed Yazoo Area Pump Project.

11



recommended pump plan.” This Mitigation Plaas prepared by the MRC in order to comply
with the Fish and Wildlife Gordination Act of 1958 (“FWCA"}> The FWCA requires the
Corps to consult with the United States Fish and Wildlife Service, as well as other agencies,
concerning impacts to wildlife resultifgom water development projects. Ség U.S.C. §
662(a) (discussing the requirednsaoltations betweemgencies). Accoidg to the Post
Authorization Report, the Mitigation Plan umdeonsideration was a proposal to acquire
6,500 acres of land to “mitigate” the impactstioé “Yazoo Area and Satartia Area Levee
Projects” and the “proposed Yazoo Area Pump Project.” Based on the nature of the Mitigation
Report, it was determined that specific congressional apprevald benecessary. When
Major General Wall approved the Post Autlzation Report, he noted that the Corps was
“considering the Mississippi River Commission’s report on fish and wildlife mitigation and
[would] dispatch the proposed Chief of Engineeeport to States and agencies in the near
future.”

The Mitigation Report was transmitted tachblStates and agencies on March 28, 1983.
Seeletter from Lieutenant Gendrd. K. Bratton, Chief of Engineers of the Army Corps, to
Charles R. Jeter, Regional Administratortbé EPA (2 Compendium 631). In Lieutenant
General Bratton'’s letter, he stated:

Enclosed for your review and comment are seven copies of the proposed report

of the Chief of Engineers on Yazoo Backer Project, Mississippi — Fish and

Wildlife Mitigation Report, and other pertinent reports and a Final

Environmental Impact Statement wilddendum prepared in accordance with

Section 102 (2) (C) of thNational Environmental Policy Act of 1969 (Public

Law 91-190). The Yazoo Area Pump Project Reevaluation Report is furnished
for information.

13 See2 Compendium 630.

12



Id. On the same day (March 28, 1983), two letteese also provided to the Chairmen of the
House and Senate Public Works Committedt yurisdiction over the Fish and Wildlife
Mitigation Report These two identical letters stated:

A copy of the proposed report of thei€hof Engineers on Yazoo Backwater

Project, Mississippi — Fish and WildifMitigation Report, and other pertinent

reports and a Final Environmental Impact Statement, with addendum, are

enclosed for your information. Copies of the proposed report of the chief of

Engineers and the repaot the Mississippi River Commission (MRC) have

been provided [to] Representatives Jami Whitten, 1st District, Mississippi,

Webb Franklin, 2nd District, Mississippi, G.V. Montgomery, 3rd District,

Mississippi and Jerry Huckaby tbDistrict, Louisiana.

Upon receipt of comments on the proposegbrt and environmental statement

from the State of Mississippi and Leiana and appropriate federal agencies,

the Chief of Engineers will forward hignal report to the Secretary of the

Army.

See3 Compendium 1337, 1338.

The Chief of Engineers forwarded the final report on the Mitigation Plan to the
Secretary of Army on July 12, 1984. The Gha# Engineers expressly noted that the
Mitigation Plan’s final report was sent toethSecretary of Army “for transmission to
Congress* Congress authorized the Mitigation Planthe Water Resources Development
Act of 1986. SedPub. L. 99-662, 101 Stat. 4142 (NawZ, 1986). Importantly, the Water
Resources Development Act appears to have autlyorized the Mitigation Plan, as it did not

discuss the Yazoo Backwater Projecthe Yazoo Area Pump Project.

D. 1982 Reevaluation EIS: Record of Decision

“ The Plaintiff's case is based entirely e March 28, 1983 letters. Thus, following
the history of the different reporéad letters is crucial to trmitcome of the Court’s decision.

15 Seel etter from Lieutenant Geeral Bratton to The Secreyanf the Army (sent July
12, 1984) (2 Compendium 647-650).
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The next document important in thease is the Record of Decision (*ROD”)
concerning the 1982 Reevaluation EIS. Ascdssed above, Major General Wall, after
reviewing the Post Authorizatin Report, “delegated” authoritgp sign and approve the 1982
Reevaluation EIS to the MRE. Consistent with this deletian of authority, the MRC signed
the ROD for the 1982 Reevaluation EIS on July 7, t9&xeRecord of Decision, Yazoo
Area Pump Project Reevaluation Report \{Jol 1983) (2 Compendium 640-41). The ROD
was then submitted to the EPA’s Office of Federal Activities on July 18, 1983 ¢ee
from Colonel Joseph A. Yore to Director Béderal Activities Paul Cahill (July 18, 1983) (2
Compendium 639). The ROD for the 1982 Reev@naEIS was then s¢ to interested
parties on July 25, 1983. The transmittal letter @msta mailing list, whit is entitled: “LIST
OF PERSONS TO RECEIVE RECORD OF DECISION FOR YAZOO AREA PUMP
STUDY."'® SeelLetter from Lt. Col. Stephen E. Steard to Planning Divisions — Eastern
Tributaries (July 25, 1983). While this 198evaluation EIS was being transmitted, the
Mitigation Report was still being reviewed, #s Mitigation Report was not sent to the
Secretary of Army for transmission to Congress until July 12, 1984.

E. EPA’s Veto Decision

After the MRC approved the 1982 Reevaluation EIS and signed the ROD and the

Corps responded to the EPA’s comments, canstm on the Pump Pr@gt was initiated in

16 See2 Compendium 630 (Major General Waélegating authority); 2 Compendium
640-41 (President of the MRC approvitng 1982 Reevaluation Report EIS).

" Importantly, as discussed more below, the ROD for the 1982 Reevaluation EIS was
not signed until four monthafter the March 28, 1983 “information” letters.

'8 This mailing list includes vawiis congressmen from Mississigpid Louisiana.
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1986° See FINAL DETERMINATION OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY'S
ASSISTANTADMINISTRATOR FORWATER PURSUANT TO SECTION 404(C) OF THECLEAN WATER

ACT CONCERNING THE PROPOSEDY AZOO BACKWATER AREA PUMPS PROJECT, ISSAQUENA
COUNTY, MississipPI(Aug. 31, 2008). However, such construction was soon stopped due to
the Water Resources Development Act (“WRDA”) of 1986, which modified the funding for
the project by requiring a local cost-share. $a#. L. No. 99-662, 100 Stat. 4082, §
103(e)(1). Under this new provision, the lbgaoject sponsor would provide the lands,
easements, rights-of-way, relocations, and dispaxsls for the projeabr 25 percent of the
construction cost, whichever was greater. Ashswall construction was effectively halted.
That is, construction was halted until the reauttadian of WRDA ten years later in 1996.
This reauthorization reversele cost-sharing provisions dslished in 1986 and restored the
project to full federal funding and woon the project began once again.

In 1997, the EPA initiated an ecosystem restoration p@ation analysis with the
United States Geological Survey. This wakolved into ecologicahnd economic model
development for nonstructural floodplain management alternatives in the Yazoo Backwater
Area. Between 1998 and 2000, EPA participated series of interagency and stakeholder
meetings with the Corps, representativeshef Board of MississippLevee Commissioners,
and other interested parties to present thdirfig of these studieand discuss concerns

regarding the proposed projemtd potentially less environmentally damaging alternatives.

% The EPA raised serious concernboat the Project and its effect on the
environment in its comments on the 1982 Reevaluation EISFI8ee DETERMINATION OF
THE U.S. ENVIRONMENTAL PROTECTION AGENCY'S ASSISTANT ADMINISTRATOR FORWATER
PURSUANT TO SECTION 404() oF THE CLEAN WATER ACT CONCERNING THE PROPOSED
Y AZzO0O BACKWATER AREA PUMPS PROJECT, ISSAQUENACOUNTY, MississiPPI AT10 (AUG. 31,
2008).

15



The EPA also voiced its concerns with the pre@goproject in meetings with the Office of
Management and Budget (OMB), CEQ, angresentatives from Corps Headquarters in
February and March of 2000.

In September 2000, the Corps released another Draft Supplemental EIS for the
Project?® One of the purposes of this reformulation of the project’'s 1982 Reevaluation EIS
was to respond to a 1991 directive from OMB talaate a broader suite alternatives to the
proposed project that would proe: 1) greater levels of flogorotection for urban areas; 2)
reduced levels of agricultural intensifieati and 3) reduced adverse impacts to the
environment. The OMB directive also statedttthe revised evaluat should include “full
consideration of predominantly nonstructural and nontraditional measures” to address
flooding issues.

Despite the improvements made to the Ptojae EPA remained concerned with the
proposed project’'s impacts to wetlands and aasettifish and wildlife resources, its alleged
potential to exacerbate existing water quality problems in the Yazoo Backwater Area, the
purported inadequacy of the proposed censatory mitigation, and the uncertainty
associated with the proposedarestation. The EPA expressimse concerns in a November
3, 2000 letter to the Corps on the Draft Supplera#it The EPA also identified a number of
potentially less environmentally damaging aitgives that emphasized nonstructural and
nontraditional measures to address floodingasstiowever, in the end, the EPA concluded

that the project was environmentally unsatisfay and noted that it was a candidate for

20 The 2000 Draft EIS is entirely separdtem the 1982 Reevaluation EIS — which
was in final form in 1983. The 1982 Reevaluatio H the EIS that isf primary concern in
this action. That is, the Plaintiff never agsethat the 2000 Draft EIS was submitted to
Congress prior to appropriation or autlzation in order to tgger Section 404(r).
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referral to CEQ under Section 309(b) of theai Air Act and the CEQ regulations and for
further action under CWA Section 404(c).

Between 2002 and 2005, EPA Region IV worked with the Corps to improve the
evaluation of the extent of wetlands in tiilazoo Backwater Area, the extent of wetlands
potentially impacted by the project, and the natnéd degree of these impacts. In November
2007, the Corps released the Yazoo Backwaten Reformulation Main Report and Final
Supplemental Environmental Impact Statemdnta January 22, 2008 letter to the Corps on
the Final Supplement EIS, EPA Region IV concllitieat the nature and extent of anticipated
adverse environmental impacts continued tosigmificant, and that the EPA continued to
have significant concerns witthe proposed project. EPA &en IV again identified the
project as a candidate for referral to CEQI dor further action pursuant to our authorities
under the CWA.

On February 1, 2008, EPA Region 1V’'s Rexgal Administrator informed the Corps
and the Board of Mississippi ee Commissioners of the Adnsitiator’s intent to initiate a
CWA Section 404(c) review of the proposed pmj based on the Admstrator’s belief that
the project may have an unacceptable adversetafh fish and wildlife resources. During the
15-day response period followingetd04(c) initiation lger (which was extended to March 3,
2008), EPA Region IV met with representatiieam the Corps and Board of Mississippi
Levee Commissioners. EPA Region IV held eating with the Corps and the project sponsor
on February 29, 2008, during thetiai consultation period. Howexkeeven after the meeting,

EPA Region IV’'s Regional Administrator wasllshot satisfied that no unacceptable adverse
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effect would occur. Thus, EPA Region IV toolethext step in the section 404(c) process:
publication of a Proposed Deterration in the Federal Register.

On March 19, 2008, the Regional Administrapublished a Proposed Determination
to prohibit, restrict, odeny the specification, or the use &precification, of certain waters of
the United States in Issaque@aunty, Mississippi, as a disposal site for the discharge of
dredged or fill material in connection withetltonstruction of the proposed Yazoo Backwater
Area Pump Project. In accordance with @0F.R. Section 231.3(a)(2), EPA Region IV
published notice of the Proposed Determinatiothe Federal Register on March 19, 2008.
See73 F.R. 14806. The notice established a putimment period from March 19 to May 5,
2008, and indicated a publearing would be held.

The EPA conducted a public hearing & Wicksburg Convention Center on April 17,
2008, and the public comment period ended on May 5, 2008e EPA’s regulations require
that the Regional Administrator either withdr the Proposed Determination or prepare a
Recommended Determination within 30 daysratfite conclusion of the public hearing — in

this case, by May 17, 2009. Sd® C.F.R. § 231.5(a). Howeven order to allow full

1 Approximately 500 people were in attendaimethe five-hour hearing. A total of
67 people provided oral statements, including ogpresentative from the Corps’ Vicksburg
District and four individualsepresenting the project spons@f. the 62 people not directly
affiliated with the project, 32 people spoke in opposition to the proposed pumps project, 29
spoke in favor of the pumps project and onespe did not specify a position. In regards to
the public comment period, the EPA receivapproximately 47@) comment letters
including approximately 1,500 individual monent letters and 46,100 mass mail comments.
Of the 1,500 individual comments, 97.29 percerged the EPA to phibit the proposed
pumps project, and 2.52 percesupported construction of th@oposed pumps project. In
addition, all of the mass mailers urged the EPArthibit discharges tevaters of the United
States associated withe proposed project. See
http://www.regulations.gov/fdmspublic/cgonent/main?main=DocketDetail&d=EPA-R04-
OW-2008-0179
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consideration of the extems record, including the 4600 public comments the EPA

received, EPA Region IV extended the timei@e provided for the preparation of this

Recommended Determination until July 11, 2008. B&d-.R. 27821. This time extension

was made under authority of 40 C.F.R.t88c231.8, which allows for such extensions upon
a showing of good cause. EPA Region IV eswed the information provided during the

public comment period and completed its revievadvance of the July 11 deadline.

The Recommended Determination was sigbogdhe Regional Administrator on June
23, 2008, and represents the culmination of ERion IV's Section 404(c) review of the
proposed Yazoo Backwater Area Project. Purstia the Section 4@d) regulations, sed0
C.F.R. part 231, the Recommended Detertionaand its administrative record were
submitted to EPA Headquarters on July 2, 2008atmg the time period for review and final
action by the EPA’s Assistant Administrator for Water.

On June 24, 2008, EPA AdministratdBtephen L. Johnson and Assistant
Administrator for Water Benjamin H. Grumbles tinat their request, with two U.S. Senators
and one Representative from the State of Ms&igpi to discuss an alternative to EPA’s
ongoing section 404(c) review tife proposed Yazoo Backwater Area Project. Administrator
Johnson indicated that completion of the isect404(c) review would not preclude such
initiatives; instead, the Administrator indicatdtht the information and results from EPA’s
review could inform discussions on what arable alternatives. Admistrator Johnson also
stated that the EPA would provide the Missipsingressional delegation with copies of the
Recommended Determination, which the EPA delivered to the U.S. House and Senate

buildings the following day.
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In accordance with the semt 404(c) regulations, se®0 C.F.R. Section 231.6, the
Assistant Administrator for Water offered thpportunity for final consultation to the Office
of the Assistant Secretary of the Army foviCWorks and the Mississippi Board of Levee
Commissioners, by letters ddtduly 2, 2008. The letters praoed the Department of the
Army and the project sponsor an opportunitptesent additional relemainformation for the
record, including information about any correetiactions that coulthe taken to prevent
unacceptable adverse effects from the propgsegect. The Missisppi Board of Levee
Commissioners responded to the consultatiotification in a lette dated July 8, 2008, by
requesting a 30-day time extemsiof the final consultation ped as well as a meeting with
EPA and the Corps. The EPApied in a letter dated July 10, 2008, granting the project
sponsor a fifteen day extension, udtilgust 1, 2008, to provide comments.

On July 22, 2008, the project sponsor submitted initial comments on the
Recommended Determination. The major pointedaia the letter were also discussed during
a meeting held with the Mississippi BoardLafvee Commissioners and their counsel on July
25, 2008, at the EPA’'s Headquarters Officas Washington, D.C. The Assistant
Administrator for Water presided over the niegt which was also attended by the Assistant
Secretary of the Army for Civil Works, BPRegion 1V’'s RegionalAdministrator for the
Section 404(c) actioms well as management, staff, and counsel from EPA and the Assistant
Secretary of the Army for Civil Works/Corpg Engineers HeadquargeOffices. During the
meeting (and in the July 22, 2008téz), the projectmonsor raised six majgoints. The one
point raised that is relevant to this case eons whether the EPA lacks the legal authority to

invoke Section 404(c) due te&ion 404(r) of the CWA.
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The EPA also received a letter from two U.S. Senators from Mississippi, which
likewise raised the issue of the EPA’s legal aitl to pursue Section 404(c) in the context
of the proposed project and provided a copyadfongressional Research Service (“CRS”)
memorandum on the limited exemption for certain federal projects included under section
404(r) of the CWA. The EPA provided an initial response to the Senators on July 25, 2008,
stating that the EPA had consulted withe t€orps and reviewed the requirements and
legislative history of CWA Section 404(r) prior to itiating section 404(c) review on
February 1, 2008. Based on such informationlabig at the time, the EPA determined that
404(r) was not applicable tthe Yazoo Backwater Area d¢ject because the statutory
preconditions for qualification und&ection 404(r) had not beentm&he EPA also indicated
that additional time was needed to evaluatermation provided byhe Mississippi Board of
Levee Commissioners at the July 25, 2008 meeting relevant to the Section 404(r) issue.

The EPA subsequently submitted a letteth® Senators on August 6, 2008, stating
that while the CRS report provided an accuratedgtion of the meaning of section 404(r), it
did not reach a conclusion regarding the mpapllity of section 404(r) to the proposed
project. The EPA then engaged in further edtagion with the Corps and the Department of
the Army regarding Section 404(r). The ER#fached the same conclusion as it previously
did, finding that Section 404(s exemption had not beenggered because there was no
evidence that an EIS for the proposed project exer submitted to Congress prior to either
authorization for the project @n appropriation of funds fots construction. In the EPA’s
Final Determination, it once again reiterated tita limited exemption @ablished at section

404(r) does not apply to the proposed project.” The Board of Mississippi Levee
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Commissioners (“Plaintiff”) appeals the EPAt®nclusion regarding the applicability of
Section 404(r) to the projeat issue in this case.

. SUMMARY JUDGMENT STANDARD

Summary judgment is warranted under Rbf€c) when evidence reveals no genuine
dispute regarding any materifct, and that the moving party entitled to judgment as a
matter of law. ED. R. Civ. P. 56(c). The party moving for summary judgment bears the initial
responsibility of informing the dtrict court of the basis fats motion and identifying those
portions of the record it believelemonstrate the absence of agae issue of material fact.

Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). The

non-moving party must then go beyond the pleadings and desigpatfits facts showing
that there is a genuine issue for trial.” &t.324, 106 S. Ct. 2548. Conclusory allegations,
speculation, unsubstantiated assertions, and legalistic arguments are not an adequate substitute

for specific facts showing a gemei issue for trial. TIG Ingo. v. Sedgwick James of Wash.

276 F.3d 754, 759 (5th Cir. 2002); SEC v. Reclle F.3d 1093, 1097 (5th Cir. 1997); Little

v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).

In reviewing the evidence, factual controversies are to be resolved in favor of the
nonmovant, “but only when . . . both parties¥daubmitted evidence of contradictory facts.”
Id. In the absence of prodhe court does not “assume thhé nonmoving party could or

would prove the necessary facts.*fd.

2 Under the Administrative Bcedure Act, when a dispute requires review of an
administrative record, a district court looksthe agency’s decision to determine whether the
decision was “arbitrary, capricious, an abusedistretion, or otherige not in accordance
with the law.” 5 U.S.C. § 706(a)(2). The reviag court must determine whether that agency
“considered the relevant factoand articulated a rational caution between the facts found
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1. ANALYSISAND DISCUSSION

The single controversy in this case is whether the Yazoo Area Pump Br¢feamp
Project”) falls within the requirements of Section 404(r) of the CWA. That is, Plaintiff
contends that the EPA’s Final Determioatiis barred by Section 404(r). The Defendants
contend that the Pump Project does not rtieestatutory requirements under Section 404(r)
because (1) an EIS was never “submittedCtmgress,” and (2) the Pump Project was not
“specifically authorized” by Congress.

Whether an EIS was “Submitted to Congress”

In the EPA’s Final Determination, it cdaded that Section 404(r) was inapplicable
because a Final EIS was never submitted to Gmsgr Under Section 4Q) of the CWA, a
“specifically authorized” Federal projeistnot subject to regulation when:

information on the effects aduch discharge, inclualj consideration of the

guidelines developed under subsection (bdflthis section, is included in an

environmental impact statement forcBuproject pursuant to the National

Environmental Policy Act of 1969 and such environmental impact statement

has beersubmitted to Congredsefore the actual discharge of dredged or fill

material in connection with the construetiof such projectra prior to either

authorization of such project oan appropriation of funds for such
construction.

and the choice made.” Baltimore Gas & Elec. Co. v. Natural Res. Def. Councgi462dJ.S.
87, 105, 103 S. Ct. 2246, 76 L. Ed. 2d 437 (1983). imdhse, while Plaintiff is challenging
the EPA’s decision regarding the applicabilifySection 404(r) of the CWA, Plaintiff isot
challenging the EPA’s underlyingctual determinations contead within the Section 404(c)
veto. SeePlaintiff's Complaint atl2. Thus, the Court does natidress the EPA’s factual
determinations on the environmental impacthe Yazoo Backwater Project or review such
determinations under the arlaity or capricious standard.

% The “project” authorized by Congress ireth941 FCA appears to be referred to as
the “Yazoo Backwater Project.” In regards te tiproject” at issue in this case, the Court
refers to it as the “Yazoo Area Pump Projedrdwing this language dictly from the MRC.
See2 Compendium 630.
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33 U.S.C. § 1344(r) (emphasis added). Rifhjnpointing to the Energy and Water
Development Act of 1985, contends that adFiEIS was submitted to Congress before an
appropriation of funds for the mstruction of the Pump Projett.Specifically, Plaintiff
alleges that two identical cover letters sutbed to the Chairmen of the Public Works
Committees of the House and the Senate illtestitzat a Final EIS on the Pump Project was
submitted to Congress in March 1983.
The March 1983 Letters

In order to grasp the nature of the March P833 letters, a close review of the record

is necessary. The following is a timeline of xe&et dates with respect to the Final EIS and

Pump Project issues:

o 1941: FloodControl Act
e 1982: ReevaluatiortIS prepared
e Feb. 3, 1983: Post Authorization fptet and 1982 Reevaluation EIS

sent to Major General Wall. Wall approved the Post
Authorization Report and ‘&legated” the approval of
the Reevaluation EIS to the MRC. Wall also noted that
that the Corps was considering the Mitigation Report
and would dispatch it in the near future.

e Mar. 28, 1983: A proposed Mitigath Report was sent to States,
agencies, and to the Directors of the Committees of
Public Works requesting comments.

e May 13, 1983: EPA submits comments on the 1982 Reevaluation EIS.

July 7, 1983: MRC approved the OReevaluation EIS and signed

24 To clarify, Plaintiff contends that theuthorization for the Pump Project stemmed
from the 1941 FCA, and that the appropriatainfunds for its construction came from the
Energy and Water Development AppropriatiBill of 1985, Pub. L. 98-360, 98 Stat. 403
(July 16, 1984). Thus, Plaintiff deaot contend that an EIS was submitted to Congress prior
to alleged “authorization” of the Pump Project.
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the ROD.

e July 12, 1984: Corps responded to the EPA’s comments on the
Reevaluation-EIS. The Chief of Engineers forwarded the
final report on the Mitigation Plan to the Secretary of
Army for transmission to Congress.

As noted above, there are multiple reports discussed in this case. The three reports
that overlap, yet must be treated separateb, @) the 1982 Reevaluation EIS, (2) the Post
Authorization Report, and (3) the Mitigation RepOrt.As can be seen from the timeline
above, in February 1983, Major General Walkedated the approval of the Reevaluation EIS
to the MRC because it was determined from Blost Authorization Report that congressional
approval was not needed. However, based on the nature of the Mitigation Report, it was
determined that congressional authoritpuld be needed. On February 3, 1983, Major
General Wall also noted that the Corps wassidering the Mitigation Report and would
dispatch the Chief of Engineergport to States and agencies in the near future. This occurred
on March 28, 1983, with the transmission of a series of lettersL&&s from Lieutenant
General J.K. Bratton, Chief of Engineers oé tArmy Corps, to Charles R. Jeter, Regional
Administrator of the EPA (2 Compendium 631).Uieutenant General Btton’s first letter,
he stated:

Enclosed for your review and comment are seven copies of the proposed report

of the Chief of Engineers on Yazoo Backer Project, Mississippi — Fish and

Wildlife Mitigation Report, and other pertinent reports and a Final

Environmental Impact Statement wilddendum prepared in accordance with

Section 102 (2) (C) of thNational Environmental Policy Act of 1969 (Public

Law 91-190). The Yazoo Area Pump Project Reevaluation Report is furnished
for information.

% The Plaintiff's Motion for Summary Judwent fails to adequately distinguish
between the initial Yazoo d&kwater Project, the 1982 Reawation Report concerning the
Yazoo Area Pump Project, tiRest Authorization Reporand the Mitigation Report.
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Id. On the same day (March 2B83), two identical similar ledts were also provided to the
Chairmen of the House and Senate Publich&@ommittees with jurisdiction over the Fish
and Wildlife Mitigation Report. This letter stated:

A copy of the proposed report of thei€hof Engineers on Yazoo Backwater

Project, Mississippi — Fish and WildifMitigation Report, and other pertinent

reports and a Final Environmental Impact Statement, with addendum, are

enclosed for your information. Copies of the proposed report of the chief of

Engineers and the repaot the Mississippi River Commission (MRC) have

been provided [to] Representatives Jaimni Whitten, 1st District, Mississippi,

Webb Franklin, 2nd District, Mississippi, G.V. Montgomery, 3rd District,

Mississippi and Jerry Huckaby lbbDistrict, Louisiana.

Upon receipt of comments on the propossgbrt and environmental statement

from the State of Mississippi and Lsiana and appropriate federal agencies,

the Chief of Engineers will forward hignal report to the Secretary of the

Army.
See3 Compendium 1337, 1338. Plaintiff contends thatletters sent tine Chairmen of the
Public Works Committees, that were transmitteat fhformation,” equates to a submission to
Congress; thus, invoking Section 404(r). The Court is unconvinced by such an assertion.

The stated purpose of the letters wadramsmit a review copy of the Mitigation
Report — a separate “project” requg separate congressionattaarization. The Plaintiff has
staked its entire case on the fact that therketidso state that a Final EIS was enclosed.
Plaintiff reasons that this Final EIS relates to the Pump Project, thus meaning that a finalized
EIS was indeed submitted to Congress. While there is no direct evidence concerning this
unnamed Final EIS, as it appafgnio longer exists, the last paragraph of the letters provides
some insight. The letters state thatpdn receipt of comments on the proposed regaat

environmental statement. . the Chief of Engineers will forward his final report to the

Secretary of the Army.” (Emphasis addeéijter receiving commenton the report and the
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environmental statement, a final report was forwarded to the Secretary of Army on July 12,
1984. The final report related to the MitigatiBtan — the plan to acquire land to mitigate
environmentally harmful impacts; it did not cemnc the specifics of the Pump Project. Thus,

if comments were requested and received oararonmental statement, and the final report
stemming from those comments related to thagstion Plan and not the Pump Project, it
logically follows that the environmental statemt was not in reference to the Pump Project
either.

Moreover, the March 28 letter to the EPAaiso instructive. The EPA letter makes
clear that a Final EI&and the Pump Project Reevaluation Report were attached. The letter
refers to two separate attachments — two separate docufthdhusther, the letters sent to the
Public Works Committees are both entirely voidlanguage referring to the Pump Project.
While, as noted, the March 28, 1983 letter sent to the’E@des contain a reference to the
Pump Project, the reference is discussed inparage sentence than the discussion of the
Mitigation Report and Final EIS. That is, théerence to the Final EIS is never mentioned in
regards to the Pump Project.

More telling, the “Final” EIS referenced the letters could not have been in relation
to the Pump Project because any EIS relatinhpedPump Project was yet to be in its “final”
stages as of March 1983. In order taaliffy for exemption under Section 404(r), the

“procedural and substantivegquirements of that sectianust be satisfied. S€&@OMMITTEE

26 The Court again stresses that the Yazoo Backwater Project, Mississippi — Fish and
Wildlife Mitigation Report and the 1982 Reewation EIS on the Yazoo Area Pump Project
are two separate reports on twepaate projects: The Mitigation Plan is a project to acquire
land. A project in which the Corps found congresai authority to be necessary. The Pump
Project is the project at issun this case: theonstruction of a sgle pump station.

27 Of course, a letter settt the EPA cannot constitute a submission “to Congress.”
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ON PuBLIC WORKS, 95TH CONGRESS 2D SESSION A LEGISLATIVE HISTORY OF THE CLEAN
WATER ACT OF 1977 A CONTINUATION OF THE LEGISLATIVE HISTORY OF THE FEDERAL
WATER POLLUTION CONTROL ACT, Volume 3 at 529 (Comm. Print 1978). Further, for a
project to fall under Section 404(r), an “gdate” EIS must have been submitted. Here,

any EIS submitted in March 1983 could not besidered adequate, as the 1982 Reevaluation
EIS for the Pump Project was spite-decisional at that timeThe letters explicitly note that

the driving purpose was to request commenigstiating that a reew process was still
underway. In 1980, the CEQ published a memdum of guidance on applying Section
404(r). This CEQ memorandum stresses: “In order to satisfy this provision, it is important
that the environmental impact statement process completedbefore requests for
authorizationsand appropriationsare approved by Congress for federal projects which will
involve the discharge of dredged or fill maétrin waters of the United States, including
wetlands, and before actual discharges oc€umMoreover, the legislate history to Section
404(r) makes clear that in order to trigger an exemption, “Congress must have . . .
modifications recommended by reviewing agencies.” GeRMITTEE ON PuBLIC WORKS,

95TH CONGRESS 2D SESSION A LEGISLATIVE HISTORY OF THE CLEAN WATER ACT OF1977A
CONTINUATION OF THE LEGISLATIVE HISTORY OF THE FEDERAL WATER POLLUTION CONTROL

AcT, Volume 3 at 530. (Comm. Print 1978). The Ietti® the Chairmen of the Public Works

Committees were dated March 28, 1983. Yms, EPA did not submit comments until May

8 Executive Office of the President Coilran Environmental Quality, Memorandum
for Heads of Agencies, Guidance on ApplyiSgction 404(r) of the Clean Water Act to
Federal Projects Which Involve the Discharg®ofédged or Fill Materials into Waters of the
U.S., Including Wetlands (Nov. 17, 1980) (emphasis added)available at
http://ceq.hss.doe.gov/nepegs/cwa404rguidance.pdf
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13, 1983. Thus, modifications and recommeiotia were not submitted by the EPA until
two months after the letters wecgculated, demonstrating théite EIS process was far from
“completed.” Likewise, the ROD — which symbolizes an agency’s finalized decision — was
not issued until July 1983p@ir months after the Marchk8, 1983 letters. Moreover, the
legislative history to Section 404(r) also sttthat, “Of course, darings on federally
authorized projects will bexpected to receive testimony orethdequacy of the particular
EIS on the question of dredge and fill material.”dt534. There is no evidence in this case
of any testimony or discussion relating to Huequacy of the 1982 Reevaluation EIS or the
Pump Project at all. Accordingly, the recasdvoid of any indicatiorshowing that the Final
EIS mentioned in the March 28, 19&3ters related to the Punivoject and, even if the Final
EIS did refer to the Pump Project, such an &S not in final or adequate form as required
under Section 404(f}.

“Submitted to Congress” under Section 404(r)

Even assuming the Court viewed the Elfemenced in the March 28, 1983 letters as
relating the Pump Project and lasing final and adequate, tkes no evidence that the EIS
was “submitted to Congress” within the meaniof Section 404(r). The Court begins by
noting that the CWA does not define the termbimitted to Congress.” However, despite this
lack of formal definition, the letters fail tmeet the Section 404(8tandard. The plain
language of the statute requires an EIS tosblemitted to Congress as a whole. As the

Defendant Intervenors aptly conclude, Congiieswell aware of the distinction between a

29 Plaintiff contends that it is irrelevant that a Final EIS was sent in combination with
the Mitigation Report. However, such an asserthisses the point. The problem is not that a
Final EIS was sent witthe Mitigation Report. The issue is that there is no evidence that an
adequate Final EISn the Pump Projeatias ever sent tGongress at all.
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submission “to Congress” and a submissioncestain committees. This can be seen
throughout the framework of numerous statudad, importantly, the distinction is evident
even within the CWA. In 33 U.S.C. Secti@@63(e), Congress placed a mandate on the EPA,
requiring the Administrator to “submit a repoot the results ofthe study . . . to the
Committee on Environmental and Public Works of the Senate and to the Committee on Public
Works and Transportation of the House ofpRsentatives.” In contrast, Section 404(r)
prescribes a submission to the entire bodyohgress, as opposed a particular committee.
See 123 Cong. Rec. 39209 (Dec. 15, 1977) (Statenoénben. Muskie) (noting that the
Section 404(r) exemption is limddo projects approved “by Corags” and that even projects
authorized “by congressional conttee resolution” are not eligibl®r the exemption). Here,
the March 28 letters were addressed only éoGhairmen of the PublWorks Committees of
the House and the Senate, and they bore no indicia of a formal submission to Congress. That
is, the letters do not provide the name of theudeent, there is no indication or request that
the Committee take any action, and the lettexee sent for “information[al]” purposés.

The mandate contained in Executive Oril2B22 also confirms that an EIS was not
“submitted to Congress.” Executive Order 12322 directs, “Before any agency or officer
thereof submits to the Congress, or to amynmittee or member thereof, for approval,

appropriations, or legislativaction any report, proposal, orapl relating to a Federal or

%0 plaintiff asserts that the df information” languageh®uld only be reaéh regards
to the Mitigation Report as opposed to this unad Final EIS allegedlselating to the Pump
Project. First, Plaintiff prodes no support for such an ases. Second, in the March 28,
1983 letter to the EPA — a lettgaralleling the March 2ktters to the Chairen of the Public
Works Committees — it makes clear the “for information” reference is also in regards to the
Pump Project. Third, while the letter to the ERP@&ntions the Pump Project Report, the letters
to the Public Works Committee are voidawfy reference to the Pump Project.
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Federally assisted water and related land resources project or program, such report, proposal,
or plan shall be submitted to the Directortbé Office of Management and Budget.” Exec.
Order § 12322, 8 1 (Sept. 17, 1981). The Exeeu@rder further provies that, when any
such report is “submitted to Congress, orng aommittee or member thereof, it shall include

a statement of the advice received frma Office of Management and Budget.” &t. 8 3.
Plaintiff claims that the Executive Order requiring reports be submitted to OMB is
inapplicable “on its face.” Plaintiff assertsatithe EIS was not intended for congressional
appropriation or legislative action of any kindiastead, Plaintiff cominds that the EIS was
submitted for the sole purpose of “review un&ection 404(r).” However, under Section
404(r), it is Congress’s duty, as opposed to anaygs, to evaluate and approve the EIS. See
COMMITTEE ON PuBLIC WORKS, 95TH CONGRESS 2D SESSION A LEGISLATIVE HISTORY OF

THE CLEAN WATER ACT OF 1977 A CONTINUATION OF THE LEGISLATIVE HISTORY OF THE
FEDERAL WATER POLLUTION CONTROL ACT, Volume 3 at 503. (Gam. Print 1978) (noting

that to safeguard the provisions of the CWA, under Section 404(r), an EIS will be “reviewed
and approved by Congress,” and that “[a] grdeal of responsibilt is being places in
[Congress] to insure that these Federal projectswill be conducted in an environmentally
safe manner.”).  This evaluation and ayyad for Section 404(r) purposes is indeed a
“legislative action” on a “report” submitted from an “agency or officer thereof.” As
Plaintiffs summary judgmenimotion even noted, Section 404(r) is only triggered by
“affirmative congressional action.” Furthaéhe Executive Order mirrors the Corpsivn

proceduresthat require a report tbe submitted to the OMB. Likewise, the CEQ’s

31 According to the Corps, once the Gha Engineers considers comments on a

31



memorandum of guidance on Section 404(r) stthes, “the written views of these two
agencies [referring to the Corps and the EPA] will be transmitte@®MB and to the
Congress.3’2 See Executive Office of the President Council on Environmental Quality,

Memorandum for Heads of Agencies, Guidaron Applying Section 404(r) of the Clean

Water Act to Federal Projects Which Involve fhischarge of Dredged or Fill Materials into

Waters of the U.S., Including Wetlan{dov. 17, 1980) (emphasis added). Here, there is no

evidence that a report or a written review tbe Pump Project was ever submitted to the
OMB by the EPA or the Corps prior to the gkel appropriation for throject in the Energy
and Water Development Act of 1985.

Moreover, the United States House of Repnégtives has promulgated official rules
relating to communications transmitted to the HouSuch rules, which were in existence in
1983, provide that all communications “frothe executive departments intended for the
consideration of any committees the House be addressed te tpeaker . . . for referral to
the appropriate committees.” Rule XlI, cla@e8 827. Plaintiff, while apparently conceding
that the House rules were not followed, states tine March 28 lettensere “not intended for
the consideration of any particular Comett” However, in the following couple of

sentences, Plaintiff goes on tont@dict that assertion. Plaintiff states that, “it is only

proposed report and EIS, the Chief will prepidue final report and suliimt to the Secretary
of Army. SeeU.S. Army Corps of Engineers, The Six Steps to a Civil Works Projéet
Chief’s report is then reviewed by the Asargt Secretary of the Army (Civil Works). Id.
Next, the Office of Management and Budget (OMBBmments on the report as it relates to
the President’s programs. IdAfter OMB provides its viewghe Assistant Secretary of Army
(Civil Works) then transmits the Chief Engineers’ report to Congress. Id.

%2 As discussed above, any alleged El$himMarch 1983 letters relating to the Pump
Project could not have contathéhe “written views” of the ER, as the EPA did not submit
its written views until May 1983.
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reasonable to assume that an agency wanttishould send a Semrti 404(r)-triggering EIS
directly to the House and Senate Committees Would have chief berest and jurisdiction
over the project.” Given this, Plaintiff's sextion that a Final BH was not intended for
consideration by a House Committee makes noesergpecially since the March 28 letters
were indeed sent to a Committee. By Pl#istlogic, an EIS report should only be submitted
directly to a particular Committee — as it was in this case — if it medsntended for
consideration by that Committee. Such an assers entirely illogical. As Plaintiff even
points outs, under Section 404(r), it is intendeat the “EIS will comebefore the appropriate
committees” and that there will be “aotlough process of Committee review.” See
COMMITTEE ON PuBLIC WORKS, 95TH CONGRESS 2D SESSION A LEGISLATIVE HISTORY OF
THE CLEAN WATER ACT OF 1977 A CONTINUATION OF THE LEGISLATIVE HISTORY OF THE
FEDERAL WATER POLLUTION CONTROL ACT, Volume 3 at 534, 503. (Comm. Print 1978). In
the House of Representatives, the Speakersrefemmunications from the executive branch
to the appropriate committees. Here, theetsttwere undisputedly not addressed to the
Speaker of the House.

As discussed above, on February 3, 1983joM&eneral Wall delegated the duty to
review and approve the 1982 é&mluation EIS on the Pump dpect to the MRC. This
delegation of duty to the MRC further suppotte conclusion that a Final EIS was not
“submitted to Congress.” On July 7, 1983 — four months after the March 28 letters — the
MRC evaluated and approved tB& and signed the ROD for the Pump Project. However,
under Section 404(r), it is Congsss duty to evaluate, reviewand approve the Final EIS for

a particular project. SeEoMMITTEE ON PuBLIC WORKS, 95TH CONGRESS 2D SESSION A
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LEGISLATIVE HISTORY OF THE CLEAN WATER ACT OF 1977 A CONTINUATION OF THE
LEGISLATIVE HISTORY OF THE FEDERAL WATER POLLUTION CONTROL ACT, Volume 3 at 503.
(Comm. Print 1978) (noting that to safegudh@& provisions of the CWA, under Section
404(r), an EIS will be “reviewed and approved by Congress.”). However, Congress did not
undertake that obligen in this case. That is, the dg&ion of responsibility to the MRC
effectively removed from Congress’s purviats duty to evaluate and approve the 1982
Reevaluation EIS. This delegation of dutythe MRC makes sense in light of the fact that
the Corps itself — who did not join this lawsui has conceded thdtnever intentionally
invoked Section 404(F Seeletter in Response from John Paul Woodley, Jr., Assistant
Secretary of the Army (Civil Works), to Honotabrhad Cochran, United States Senate (Feb.
2003) (“I have been advised by the Corps thatpest they can determine at the time, the
Corps did not intentionally invoke the prowss of subsection 404(r) regarding the Yazoo
Backwater Project.”) (3 Congmdium 1354-55). While the Cduagrees withthe Plaintiff

that just because the Corpsl diot “intentionally”invoke Section 404(r) does not mean that

% 1t is important to note that the Corps’ procedures for submitting a report “to
Congress” can be seen via the Mitigation Repamtcompliance with Corps procedures, the
Chief of Engineers forwarded the final reporttba Mitigation Plan to the Secretary of Army
on July 12, 1984. The Chief of Engineers explg noted that the Kgation Plan’s final
report was sent to the Secretary of Arfiigr transmission to Congress.” Séeetter from
Lieutenant General Bratton to The Seargt of the Army (sent July 12, 1984) (2
Compendium 647-650). While thditigation Plan was sent t€ongress for authorization
purposes, and any report on the Pump Proyectld have purportedly been sent for
appropriation purposes, there is no distincti@tween authorization and appropriation when
it comes tchowa report or EIS is “submitted to Coegs.” That is, neitheSection 404(r) nor
Corps regulations provide differing procedurtes follow for transmissions to Congress
depending on whether such a transmission ispmropriation or auth@ation. As such, the
Mitigation Plan at least demonstratasw any given report would properly be “submitted to
Congress” by the Corps.
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the requirements of that section were not rtiedre is no other evidence that Section 404(r)
applies to this case. In facpntrary to Plaintiff's assertions, the evidence shows that, instead
of attempting to receive a 404(r) exemption, the Corps intended to centblthe CWA by
obtaining a state water quality certificatitn.

The Plaintiff contends that the Corps waily invoked Section 404(r), despite its

contention that it did not, due the Corps’ Vicksburg District’$Vater Resource Policies and

Authorities: Application ofFederal Requlations Implementing Section 404 to Civil Works

Projects(Sept. 18, 1979) (“Vicksburg SOP”). Thisiidance issued by the Corps’ Vicksburg
District describes several options that the Cagos utilize to comply wh or seek exemption
from Section 404 of the CWA. As applidabto the Pump Project, the Vicksburg SOP
provided three separate optior{d) “Option B” would allow the Corps to seek a Section
404(r) exemption through the congressionalharttation process; (2) “Option C” would
permit the Corps to obtain a water qualitertification from the affected State (i.e.,
Mississippi); and (3) “Option D” would allowhe Corps to seek a Section 404(r) exemption
through the congressional appropriation process. Plairg#éres that the Vicksburg SOP
conclusively confirms that “Option D was Iseted for the Yazoo Project.” However,
contrary to Plaintiff's assedn, the Vicksburg SOP never canifis this. The guidance issued
by the Vicksburg District only lays out options that the Cagosutilize to comply with or be
exempt from the CWA,; the guidance is neithaj@ct specific nor doasreach any particular

conclusion. Thus, the Vicksburg SOP does not piewupport for the Plaintiff's contention

34 SeeCorps Vicksburg District, Public ®ting Notice and Information Summary:
The Yazoo Area Pump Project (“‘compliancé&hnsection 404 of the Clean Water Act is
necessary.”).
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that the Corps intentionally invoke@&ion 404(r). In fact, the Corps diwdt choose “Option

D” as a mechanism to comply with or beeext from the CWA,; instead, the Corps actually
decided to seek a state-issued water qugéymit from the State of Mississippi under
“Option C.”> Moreover, not only did the Corps apply for a Section 401 water quality
certification, the Corps also received suchestification from the State of Mississippi for
construction of the Pump Proje€tSeeletters to Colonel Denni¥ork, Corps of Engineers
Vicksburg District, from Charke Chisholm, Bureau Direct t¢iie Dept. of National Resources
Bureau of Pollution Control (Feb. 3, 1983 &néu4, 1985) (issuing statertification to the

Corps pursuant to Section 401). As such, the Corps did nittentionallyinvoke Section

% SeeYazoo Backwater Area Reformulatiohtain Report (2007) (1 Compendium
337) (noting that the plan should be imptated by “seek[ing] certification from MDEQ
under Section 401 of the CWA and will considee views of the Statand the public from
the Section 401 certification process as widsuming the ROD approves the recommended
plan and the State of Mississippi issues atei&uality Certification, the project will
proceed.”);_sealso Letter from Colonel Samuel P. Collins, Corps of Engineers, to Charlie
Blalock, Executive Director oMississippi Department of Naral Resources (Feb. 26, 1982)
(“The purpose of this letter is to request yoeview and comment on the inclosed [sic] draft
Phase 1 General Design Memorandum (GDM) Bndronmental Impact Statement (EIS) for
the Yazoo Area Pump Project, Yazoo Baditississippi (Incl 1).In addition, we are
requesting a water quality certification pursugm Section 401 of the Clean Water Act for
those activities associated with the project.”).

% The Plaintiff contends that the Conpmist have sought a Section 404(r) exemption
because they began dredge and fill activid@86. Plaintiff assertghat without a Section
404(r) exemption, such dredge dildactivity would be“illegal.” This conention is factually
flawed. As noted, the Corps received a stagead water quality certification from the State
of Mississippi well before # 1986 dredging began, making suwaivity not “illegal.” The
activity did not become technicallyllegal” until the EPA vetoedhe project pursuant to its
Section 404(c) authority.

%" In a footnote, Plaintiff also alleges thhe State of Mississippi does not have the
authority to issue a water quality certification. isTts plainly incorrect. Plaintiff confuses the
two different permitting options available to st The first option available is the option of
actually “assuming” permitting #oority under the CWA. This eans that States or Tribes
assume the authority to issiBection 404 permits. That is, State assumption of the 404
program allows a state to assume jurisdiwdil responsibility to condition, approve, or deny
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404(r), and there is no evidence they unititerally invoked such an exemption either.
Indeed, the Corps would actually have no reasamse Section 404(r)’'s exemption given that
it was intending to comply with the CWArthugh a state-issued permit under Section®01.
Plaintiff next makes a sepai@n of powers argument to gport its conclusion that the
Pump Project is not subject @oSection 404(c) veto. Plaifitasserts that Congress intended
that it would be the final arbiter under Seati404(r). Due to this, Plaintiff contends that,
because funds were appropriated to the PEnggect in the Energgnd Water Development
Appropriation Bill of 1985, Congrss must have viewed, evale@d, and approved a Final EIS
related to the Pump Project; thus, makingphmgect exempt under Section 404(r). The Court
agrees that Congress as a whole is the filmtesirof an EIS under Section 404(r). However,

Plaintiffs argument is inapposite in this eabecause there is no evidence Congress ever

dredge and fill permits rather than the Corps. To date, only the States of Michigan and New
Jersey have assumed such authority. Thighiat Plaintiff relies on for the proposition that
Mississippi does not have theilgélp to approve permits. Hoever, Mississippi does have
authority toissuewater quality certificaons under the CWA. Sediss. CODE ANN. 8§ 49-17-
28. According to the Vicksbgr SOP, “[tlhe basic req@ements under Option C are as
follows: (a) Issue Section 404 public noticedaopportunity for a Section 404 public hearing.
... (b) Obtain Section 401 watquality certification from affected state. (c) Prepare Section
404 Evaluation Report.” Here, the Corps complied with Option C: (a) the Corps had a
Section 404 public hearing in April 1982, (b) the Corps, as notsgjveda Section 401
water quality certification from the State bfississippi, and (c) the Corps prepared a 404
Evaluation Report and delegated the authoritguvaluate, approve, and sign the report to the
MRC. Moreover, while the Corps must comply with the CWA — as noted in the Vicksburg
SOP, the Corps does not have to igtsedf a Section 404 permit, s88 C.F.R. § 335.2; thus,
for purposes of this case, the fact that Mississippi has chosen not to “assume” the Corps’
permitting authority is irrelevant.

% Further, the Corps has even concedet thased on [ ] current guidance, [the
March 1983 letters] would not meet the criteioa the application for a 404(r) exemption.”
Seeletter in Response from John Paul Woodley, Assistant Secretayf the Army (Civil
Works), to Honorable Thad Cochran, Unitedt8¢ Senate (Feb. 2003) (3 Compendium 1354-
55).
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received — much less approvedemaluated — an EIS for the iAp Project. If Section 404(r)
was never triggered, a separatarpowers issue never arises.

Moreover, even if funds were allegedppropriated to the Pump Project in the
Energy and Water Development Approgina Bill of 1985, it does not compel the
conclusion that Congress received the ElSongress, as the letmtive body, appropriates
funds to a vast majority of federal or fedBrassisted projects — projects in which the
appropriate agency evaluates the EIS and thp<Cigsues a permitMerely because funds
flow to a project does not mean every projeexempt from the CWA. If that were the case,
compliance with Section 404 of the CWWould never be necessary. The “limit&d”
exemption in 404(r) would swallow the enti@WVA regulation process. Here, the Corps,
intending to comply with the CWA, delegdtée duty to approve the EIS and sign the ROD
to the MRC. The record undisputedly reveals that the MRC indfdcapprove the EIS and
sign the ROD in July 1983. Thecord further reveals th#éte Corps, again intending to
comply with the CWA, sought and received at®ec401 state-issued permit. Yet, unless the
project is exempt from CWAegulation, the EPA may still veto the proposed project.33ee
U.S.C. 8§ 1344(c). In other words, attemptedpliance witithe CWA, rather thaaxemption
from the CWA, does not remove the case fribve EPA’s authority undeSection 404(c) to

veto a specific project. Accordingly, because @ourt finds that there is no evidence a final

39 SeeCOMMITTEE ON PUBLIC WORKS, 95TH CONGRESS 2D SESSION A LEGISLATIVE
HisTORY OF THE CLEAN WATER ACT OF 1977 A CONTINUATION OF THE LEGISLATIVE
HISTORY OF THE FEDERAL WATER POLLUTION CONTROLACT, Volume 3 at 288 (Comm. Print
1978).

38



and adequate EIS was “submitted to Congress,” Section 404(r)’'s exemption is inapplicable.
As such, the EPA was not barred from utilizing its Section 404(c) veto autffority.

V. CONCLUSION

For the reasons stated above, the Defesdambtions for Sumrary Judgment [38],

[41] are GRANTED.

So ordered on this, the _28thday of March, 2011.

/sl Sharion Aycock
UNITED STATESDISTRICT JUDGE

0" Since the Court has determined tadinal EIS was not “submitted to Congress,”
the Court declines to address Defendants’ contention that the project at issue was not
“specifically authorized” by Congress withinettmeaning of Section 404(r). Further, because
Plaintiff has never challenged tB®A’s factual determinations within the Section 404(c) veto
decision — instead only claiming the veto was barred by Section 404(r) — the Court also
declines to address whether the EPA’s FingkeBuination decision waarbitrary, capricious,
an abuse of discretion, or othereisot in accordance with the law.
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