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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
GREENVILLE DIVISION
DANA M. BREWER PLAINTIFF
V. CAUSE NO.: 4:11CV130-SA-IMV

ALLIANCE HEALTHCARE SERVICES
d/b/a ALLIANCE ONCOLOGY DEFENDANT

MEMORANDUM OPINION

Defendant Alliance Healthcare Services i@lce) seeks summary judgment with regard
to Plaintiff's age and gender discrimination claims. As Plaih@ failed to present sufficient
evidence to establish a genuine dispute of naticts as to thoseaims, Alliance’s Motion for
Summary Judgmei9] is GRANTED.

Factual and Procedural Background

Dana Brewer was hired as a part-time raolatherapist for Bethesda Cancer Center, a
privately-owned entity, in Janua3005. Initially, she was statied at the Camec Center in
Greenville, but in April of 2005, €hwas transferred toeffacility in Clarkslale, Mississippi for
full-time work as a radiation therapist. both places, Brewer worked with Dr. William
Richards, the medical director Bethesda Cancer Center. [Richards worked three days a
week in Greenville, but twalays a week, he, his assigtatindi Underwood, and another
radiation therapist Lana Aguzziatreled to Clarksdale. The thrdays a week that Dr. Richards
was not in Clarksdale, Brewand Jennifer Corso, a receptionisgre the primary employees at
the Clarksdale facility.

In November of 2007, AllianceHealthcare Services, a publicly-traded corporation,
purchased Bethesda and Bethesda’'s employees filled out paperwork to become Alliance

employees.

Dockets.Justia.com


http://dockets.justia.com/docket/mississippi/msndce/4:2011cv00130/32545/
http://docs.justia.com/cases/federal/district-courts/mississippi/msndce/4:2011cv00130/32545/61/
http://dockets.justia.com/

In the Fall of 2008, Plaintiff left the Clar#tale facility early without informing her
supervisors she was leaving. Cindy Wells, thee@or of Operations for Alliance, came to the
Clarksdale facility to talk to Brewer regandi her leaving the facility early without completing
her work tasks. Wells memorialized that meetwvith a note to Brewer’s personnel file. That
note indicated that Wells addihally addressed “Dana’s generadgative behavior that often
permeates the office,” and listed that Brewer &adendency to get angry and say inappropriate
things, both to co-workers and often within earstiothe patients.” Further, Wells noted that
other staff members expressedicern that Brewer ‘@nducts herself in a way not conducive to
a positive work environment.” Alliance contenBsewer’s outbursts of anger and complaints
permeated the work environment throughout her employment.

In September of 2010, Cindy Wells respondedatoemail sent by Brewer asking for
“areas of my performance that yéeel | need to focus on befo the next appraisal.” Wells
identified Brewer’'s continued “behavioral i€®l that had been discussed before. Wells
specifically mentioned as problematic:

The constant complaining about anythingm “why isn’t this patient [] being
treated in Memphis,” to whether thpdysics, dosimetryral therapist support
there is adequate for you, speaking negatively in a loud voice so that our
competency is questioned by patients, to putting notes in a patient’s chart that
are inappropriate, to complaining tive¢ are not providing thright amount of

staff at the center to support what iseof times less than 6 patients a day, is
creating a hostile work environment thatnot acceptable. | have been told
that people are dreading Clarksdalgglaecause of your ongoing complaining
about pretty much everything. . If.you are not happy and cannot change
your attitude to one that is acceptable, you need to find a place you can work
that doesn’'t make you so unhappy, ol Have to make some difficult
decisions.

On October 17, 2010, Jennifer Corso, the recepti@tithe Clarksdale Alliance facility,

emailed Cindy Wells complaining about Dana Brewett#ude in the office. Specifically, she

noted that Brewer disrespected Alliance, Dr. Richards, and her co-workers, constantly stated how



unhappy she was with Alliancejas never in a good mood, pitcheemper tantrums, stomped

her feet, got red in the face, and raised her voice. Corso went on to note, “I am truly concerned
that she might actually hurt someone and honde#y that could even be me.” Cindy Wells
testified that because Brewer failed to corrbet abusive behavior, she was terminated in
December of 2010 for questioning the doctor on treatment plans, having angry outbursts in the
office, oversharing her personal issues at the®ffand just generallyot functioning well as a

team member and not livingdlvalues of the company.

At the time of her discharge, Dana Brewer was a 52 year old female. Brewer contends
she was terminated in violation of Title Vdind the Age Discrimination in Employment Act
(ADEA). In support of her coention that she was discriminai against based on her gender,
age, or age and gender, she cites several statements allegedly made by Dr. William Richards.
Brewer also notes that because others in hereoéingaged in the same type of behavior she did
and were not punished, she has met her Ioui@eproviding evidence of discrimination.

Summary Judgment Standard

Summary judgment is warranted under R&@&(a) of the Federal Rules of Civil
Procedure when the evidence reveals there genaine dispute regardiragy material fact and
that the moving party is entitled ppdgment as a matter of law. The rule “mandates the entry of
summary judgment, after adequate time fecdvery and upon motion, against a party who fails
to make a sufficient showing to establish the texise of an element essential to that party’s

case, and on which that party will bear the burdfgproof at trial.” Cel¢éex Corp. v. Catrett, 477

U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).
Conclusory allegations, speculation, unsubsated assertions, andgalistic arguments

are not an adequate substitute for specific facts demonstrating a genuine issue for trial. TIG Ins.




Co. v. Sedgwick James of Wash., 276 F.3d 754, 759QBth2002). “A pary asserting that a

fact cannot be or is genuinely disputed mugipsut the assertion by citing to particular parts of
materials in the record . . . or showing that thaterials cited do not establish the absence or
presence of a genuine dispute, or that dveese party cannot produedmissible evidence to
support the fact.” ED. R. Civ. P. 56(c)(1). The court isnly obligated to consider cited materials
but may consider other rmaials in the record.&#b. R. Civ. P. 56(c)(3). The court must resolve
factual controversies in favor ¢fie nonmovant “but only whendte is an actl controversy,

that is, when both parties have submitted evidence of contradictory facts.” Little v. Liquid Air

Corp., 37 F.3d 1069, 1075 (5th Cir. 1994). When stmhtradictory factexist, the court may

“not make credibility determinations or wi the evidence.” Reeves v. Sanderson Plumbing

Prods., Inc., 530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000).
Discussion and Analysis
Title VII prohibits employers from discriminating based on an individual’s race, color,
religion, sex, or national origin. 42 U.S.C2800e-2(a). The ADEA makes it “unlawful for an
employer to fail or refuse to hire or to dischaany individual or otherise discriminate against
any individual with respect to his compensatimms, conditions, or pileges of employment,
because of such individual's age.” 29 U.S.GZ23(a)(1). Where, as here, a plaintiff only relies

on circumstantial evidence, we apply the feavork from_McDonnell Douglas Corp. v. Green,

411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 66873), for both Title VIl and ADEA claims.

Turner v. Baylor Richardson Med. Ctr., 476 F3&¥, 345 (5th Cir. 2007)Title VII); Moss v.

BMC Software, Inc., 610 F.3d 917, 922 (5th G3010) (ADEA). Pursuanto that framework,

Brewer first must make a prima facie casalistrimination based on age or gender. Vaughn v.

Woodforest Bank, 665 F.3d 632, 636 (5th Cir. 20RBc¢hid v. Jack In The Box, Inc., 376 F.3d




305, 309 (5th Cir. 2004). To establia prima facie cas&rewer must show #t she: (1) was a
member of a protected group; @)alified for the position in quesh; (3) was subjected to an
adverse employment action; and (4) received fiegsrable treatment due to her membership in
the protected class than did other similaitpated employees who were not members of the

protected class, under nearly identical cirstances. Wesley v. Gen. Drivers, Warehousemen &

Helpers Local 745, 660 F.3d 211, 213 (5th Cir. 20$hith v. City of Jackson, Miss., 351 F.3d

183, 196 (5th Cir. 2003). Brewer can also estalfieshprima facie case of gender discrimination
by showing that she was replaced by someone whotia member of the protected class. As to
her age discrimination claim, Brewer can sigtithe fourth prong by showing that she was
“either i) replaced by someone outside the pretéciass, ii) replaced by someone younger, or
iii) otherwise discharged becsaiof [her] age.” Rachid, 376 F.3d at 309 (citation omitted).

If Brewer makes a prima facie case, the bartleen shifts to Alliance to “articulate a
legitimate, non-discriminatorgeason” for terminating heWaughn, 665 F.3d at 636. If it does
so, Brewer must, as to her Titl claim, “offer sufficient evidencdo create a genuine issue of
material fact either (1) that [Alliance’s] ason is not true, but is instead a pretext for
discrimination (pretextlgernative); or (2) thafAlliance’s] reason, while true, is only one of the
reasons for its conduct, and amat ‘motivating factdris [Brewer’s] proteted characteristic
(mixed-motives alternative).” Id. (citation omite As to her ADEA claim, Brewer “may show
pretext either through evidena®f disparate treatment or bghowing that the employer’s
proffered explanation is false or unwortly credence.”_Moss, 610 F.3d at 922 (internal
guotation marks and citation omitted). Unlike Titl, it is insufficient under the ADEA to

show that discrimination was a motivating fact®rewer must show that age was the “but for”



cause of the challenged adverse employmentracii. at 928 (citing Gross v. FBL Fin. Servs.,

Inc., 557 U.S. 167, 173-78, 129 S. Ct. 2343, 174 L. Ed. 2d 119 (2009)).

Plaintiff has carried her burden of proving a prima facie case under the ADEA. She was
fifty-two years old at the time of her termination in December 28&6,29 U.S.C. § 631(a)
(protecting individuals “who are at least 40 years of agaij] she was indispably qualified for
the position of radiation therapisPlaintiff was terminatedral replaced by someone outside the
protected class. That is, Ri&ff was replaced by a male in his mid to late twenties. See

O’Connor v. Consol. Coin Caterers Corpl7 U.S. 308, 312-13, 116 S. Ct. 1307, 134 L. Ed. 2d

433 (1996);_Jackson v. Cal-Western Packag@orp., 602 F.3d 374, 378 (5th Cir. 2010).
Accordingly, Plaintiff has demonstratedpaima facie case under the ADEA for purposes of
summary judgment.

Brewer has also met her panfacie burden for her gender distination claim. There is
no dispute that she falls into a protectedsslavas qualified for her position, and suffered an
adverse employment action. Moreover, Plairttidfls shown that she was replaced by a male.
Plaintiff has failed, however, tmeet the fourth prongy establishing a $ficient comparator.
Indeed, Plaintiff has not demonstrated that she “received less favorable treatment due to her
membership in the protected class than dhitotimilarly situated employees who were not
members of the protected clagader nearly identical circunasices.” Wesley, 660 F.3d at 213.
Plaintiff points to Lana Aguzzas a sufficient comparator, hovesy Lana Aguzzi is a female,

and thus, is in the same protected category @stPl. See Williams vTrader Publ'g Co., 218

F.3d 481, 484 (5th Cir. 2001) (to prove disparatatment, “plaintiff may use circumstantial

evidence that she has beeeated differently than similarl situated non-members of the



protected class™.  Accordingly, while Plaintiff ha surpassed her prima facie burden of
establishing gender discrimination on the basikesfreplacement being male, she has failed to
establish Lana Aguzzi as a sufficient comparator.

Once the prima facie burden has been estalbljghe burden thus shifts to the Defendant
to articulate a legitimate, nondiscriminatosason for the employment action. Here, Alliance
maintains that it terminated Plaintiff becausieher poor workplace behavior and continued
complaints. This articulated reason satisfieseDdant's burden. BecagisAlliance has stated
legitimate, nondiscriminatory reasons for terating Plaintiffs employrent, Plaintiff must
present evidence from which a reasonable jumyld conclude that Defelant’s stated reasons
for her termination are pretexts for age discrimination.

Brewer contends that several comments made by Dr. Richards during the work day
constitute evidence that she was terminatesetbaon her age or gender. Those comments, in
particular, are alleged as follows:

1. Dr. Richards’ commented that his least faipatients to deal with were “older

Delta white women.”

2. Dr. Richards’ said on one occasion ttteg women on his staff were stupid.

3. Dr. Richards advised Brewer that hddt@ patient that Brewer was “no spring

chicken.”

4. Dr. Richards asked Plaintiff if she forgut turn the machine on with respect to one

patient as the patient’s skin looked like shd hat been getting treatment. He further
commented to the patient that Bwvas “getting on up there, you know.”

! To the extent that Plaintiff attempts to bring a claim based on her being an ADEA-protected female, the Court
finds this claim fails. The Court notes that there is some disagreement among lower courts asedthavidti
standard for discrimination under the ADEA applies when a plaintiff pleads and pursues altereaties tf

liability. Compare Culver v. Birmingham Bd. of Educ., @6Supp. 2d 1270, 1271 ([l Ala. 2009) (the “only

logical inference to be drawn from Gross is that apleyee cannot claim that ageaisnotive for the employer’s
adverse conduct and simultaneouslyrol¢hat there was any other proscribed motive involved”) with Belcher v.
Serv. Corp. Int'l, No. 2:07-CV-285, 2009 U.S. Dist. LEX102611, at *8 (E.D. Tenn. Nov. 4, 2009) (“While Gross
arguably makes it impossible for a plaintiff to ultimately recover on an age and a gender disoringiaati in the
same case, the undersigned does not read Gross as taking htigant’s right to plead alternate theories under the
Federal Rules.”). The Court notes that the Fifth Circuit has reviewed cases involving both agetengestetted
characteristic, but has failed to extend coverage und&DE& or Title VII to combined classifications, i.e. older
women. _See Cherry v. CCA Props. Of Am., LLC, 43&pp’'x 348, 351 (5th Cir2011) (analyzing plaintiff's

claims on the basis of her race, sex, and age independesiiad of as an “older Aan American female” as she
attempted). Accordingly, the Court does not recognize arf'dnale” as a distinct class for purposes of analysis.
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5. Dr. Richards referred to a pattemlarge breasts as “puppies.”

6. Dr. Richards advised Plaintiff that he tadpatient Brewer was “older and carrying
some extra weight” so would need assise from family members to move the
patient.

7. Dr. Richards referred to Plaintiff as “maglirand told Plaintiff to precede others into
rooms because she was “older and bigger” on some occasions.

8. Dr. Richards commented to a male recenthgdhithat he was glad to have a man in
the office as it was hard to demith all the hormonal women.

9. Plaintiff also asserts DRichards’ comment asking abolér car, “whose piece of
shit is that?,” was a sexist comment.

In regards to workplace remarks, the friffircuit has explained that “comments are
evidence of discrimination only if they are 1) telhto the protected class of persons of which
the plaintiff is a member; 2) proximate ilme to the complained-of adverse employment
decision; 3) made by an individuwith authority ovethe employment decision at issue; and 4)
related to the employment decision at issGemments that do not meet these criteria are
considered stray remarks . . ._.” Jackson, Bl at 380. Thus, “comments that are vague and

remote in time are insufficient to establidiscrimination.” Spears v. Patterson UTI Drilling

Co., 337 F. App’x 416, 420 (5th Cir. 2009) (gug Brown v. CSC Logic, Inc., 82 F.3d 651, 655

(5th Cir. 1996)).

Many of the comments do not satisfy thestfiprong for determining if comments are
evidence of discrimination. However, becaaBeomments fail the send and third prongs, the
Court addresses those here. tdshe proximity in time to hetermination, the Court finds these
comments fail to constitute evdce of discrimination. Although &htiff did not specify a date
as to when many of these comments were nradst of the comments made by Dr. Richards are

too remote in time to conclusively demoastr any animus._See Guthrie v. Tifco Indus., 941

F.2d 374, 379 (5th Cir. 1991), cert. denied, 503 U.S. 908, 112 S. Ct. 1267, 117 L. Ed. 2d 495
(1992) (statements made one year before aevarployment action held too vague and remote

in time to establish discrimination); Tillman 8. Wood Preserving of Hattiesburg, Inc., 377 F.




App’x 346, 2010 U.S. App. LEXIS 9181, at *6 (5thir. 2010) (affirming district court’s
dismissal of all claims based on events ogngrmore than 180 daysrior to filing of EEOC
charge). Brewer noted that the “spring chitkeomment was made in 2006 and maybe in 2007,

at least three years prior to Hermination. She testified thatetlstatements that she was “old”

or “older” or “mature” were made between 2006 and 2009, and the comment about her forgetting
to turn on the machine was maideeither 2009 or 2010 accordirto Plaintiff. The “hormonal
women” statement was made in 2006. PlHidtad not recollection of the timeline on the
remaining comments. As such, based on the fattntiost of the comments were made at least
over one year before Plaintiff was terminated, they considered “stray remarks” insufficient to

demonstrate discrimination basedRlaintiff's sex or age. Segreeram v. Louisiana State Univ.

Med. Ctr. - Shreveport, 188.3¢d 314, 320 (5th Cir. 1999); 8wn, 82 F.3d at 656 (upholding

summary judgment in favor of defendant ADEA case were strong evidentiary support for
defendant’s cost cutting ratideawas not outweighed by age-related comments, such as “old
goat” and “you just can’t remembefou’re getting too old,” madeade in time to termination of
plaintiff by individual who teminated plaintiff).

Plaintiff has additionally failed to showahthe comments were made by an individual
with authority over the employmedecision at issue. There wastimony that prior to Alliance
acquiring the independently-owned Bethesdac€aiCenter Dr. Richards had some persuasion
as to employment decisions because of hisecfmersonal relationshipith a manager of that
company. Indeed, the evidenceuigdisputed that Dr. Richardsipported hiring Brewer for the
Clarksdale radiation therapist position when phier twenty-something ya& old male radiation
therapist was terminated. However, the recwrdindisputed that after Alliance purchased

Bethesda, Cindy Wells was hired to malkese personnel and operational decisions.



There is no evidence that Plaintiff's termation was made by anyone other than Cindy
Wells. The testimony established that Michards was not involved in any employee
evaluations, discussions on employment issuas consulted for hiring or disciplinary
proceedings. Accordingly, Dr. William Richard&as not an individual with authority over the
employment decision at issue. In fact, Dr. Rics testified that he was made aware prior to
Plaintiff's termination that she would no longerwerking at the Clarksdale facility, but was not
provided the specific reasofw the termination.

Even if Dr. Richards was involved in the tenation, the Court findghat pursuant to the
“same actor inference” recognized in the Fifthrc@it, Plaintiff has failed to raise a genuine
dispute of material fact that she was termindiedause of her age. As the Fifth Circuit has
recognized, it “hardly makes sense for an employer to hire employees from a group against
which [the employer] bears [] animus and them around and fire them once they are on the

job.” Hervey v. Miss. Dep’t of Educ., 404 Rpp’'x 865, 871 (5th Cir. 2010). The “same-actor

inference” is based on common sense and méggagainst a finding of pretext, requiring a
plaintiff like Brewer to come forward with motban a tenuous inferenoé pretext to meet her

burden of proof. Anderson v. Miss. Baptist #eCtr., 2011 U.S. Dist. LEXIS 92656, 2011 WL

3652210, *3 n.4 (S.D. Miss. Aug. 18, 2011).

As further evidence of pretext, Plaintiff asserts that she was terminated for behaviors that
everyone else in her office engagdelaintiff fails to differentiateherself from the others in the
office> She has presented no evidence that Cindys\iletually had knowledge that the others
were behaving in the same way, and she adnatsstie never reported to Cindy Wells that the

others were engaged in any behavior impropenéworkplace. See James v. Fiesta Food Mart,

2 At the time of her termination, Cindi Underwood, Dr. Richards’ assistant was 49 years old,rifed Gamso was
51 years old.
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Inc., 393 F. App’x 220, 224-25 (5th Cir. 2010) (affing district court's grant of summary
judgment where the plaintiff failed, inter alia, alege that any officials in management knew

about the alleged actionsken by co-workers)Manning v. Chevron Chem. Co., 332 F.3d 874,

883 (5th Cir. 2003) (holding thatlaintiffs cannot establish csal link when decision makers
were unaware of activity).

Additionally, the fact that @idy Wells, a female only two years younger than Plaintiff,
made the decision to terminate Brewer len@slence to Alliance’s position that her termination
was not based on any age or gender animus. dnadeer district courtbave held that “if the
decision maker and the plaintiff are the sameotgrted class], thatact tends to greatly
undermine the inference of [] discrimination evenhié decision maker’'s atied justification is

disbelieved.” Smith v. guitrac Corp., 88 F. Supp. 2d 727, 742 (S.D. Tex. 2000).

Plaintiff has failed to meet her burden of é$hing a genuine dispaitof material fact
that Defendant’'s decision to terminate the Plaintiff was based on or motivated by either her
gender or age. The employment statutes at issue here “do[] not protect against unfair business

decisions[,] only against deaisis motivated by unlawful anims.” Nieto v. L&H Packing Co.,

08 F.3d 621, 624 (5th Cir. 1997). Plaintiff's allegations are sufficient to create a genuine
issue of material fact: tbjective beliefs of discrimination canrim the basis for gicial relief.”
Hervey, 404 F. App’x at 870.
Conclusion
Alliance has offered a legitimate, non-discraiory reason for its employment decision
and Brewer has not rebutted that reason with evidence that Alliance’s reason was pretextual for
discrimination or that her gender was a motivatiactor for that decision. See Hervey, 404 F.

App’x at 865 (citing_Laxton v. Gap Inc., 33.3d 572 (5th Cir. 2003), and Rubinstein v.
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Admin’rs of the Tulane Educ. Fund, 218 F.3d 39 (Gir. 2000) (summary judgment is proper

for employer whether the offered reason is &t or not and even where there is some
evidence of pretext if there is overall lack @fidence of discriminatory intent)). Summary
judgment, therefore, is appropriate on therRitiis claim of gender and age discrimination.

SO ORDERED, this the 6th day of May, 2013.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE
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