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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
GREENVILLE DIVISION

EXSO CHANDLER PLAINTIFF
V. No. 4:12CV42-A-A
THELMATHOMPSON DEFENDANTS

MEMORANDUM OPINION

This matter comes before the court ongiteseprisoner complaint of Exso Chandler, who
challenges the conditiom$ his confinement undéd2 U.S.C. § 1983. Fordfpurposes of the Prison
Litigation Reform Act, the court natehat the plaintiff was incarceratethien he filed this suit. The
defendants have filed a motiond® 37] for summary judgmen€handler has responded [Doc. 39],
[Doc. 45], [Doc. 46] to the motioand the defendantsvereplied [Doc. 47]Doc. 48]. Chandler
has presented an additional bfi2oc. 49] in opposition to thenotion for summary judgment. The
matter is ripe for resolutiori-or the reasons set forth beldkae motion [Doc. 37] for summary
judgment will be granted ipart and denied in part.

Factual Allegations

Exso Chandler is an inmate in the custofithe Missisgpi Department of Corrections
(“MDOC”) and housed at thMississippi State Penititary (“MSP”). He dkges in his complaint
that the defendants havelated his condtitional rights. In Janua 2012, at Building 26-A,
Corrections Officer Thelma Thompson becameyanagd verbally abused Chandler. Chandler had
never seen her that angry befoheugh it seemed that her demearimnged after Christmas and has
continued. The other inmates in Unit 26-A oetl the change, but no otmuld determine what
triggered it. She took out her unidentified frasbns on many inmates in her charge, issuing

numerous rule violatioreports, even for the most minofractions. Chandler wrote Deputy
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Commissioner Emmitt Sparkman about Thompson'’s actions. Afterward, she wrote four Rule
Violation Reports against him ovepariod of nine months, which Chdlar believes we baseless.
Each time he complained ber about it, she saitifou're the jailhouse lawyer. Write it tipOne
time, after a shakedown of the unitssa@mplete, Thompson searched Chatedlecker a second
time and threw his belonggs around his cell, statirtyou know the law; write it up. In addition, on
February 12, 2012, Thompson would mtil a Valentine Chandler haditten to his granddaughter.
Thompson said that the letter sweontraband, but Chaedlbelieves inmatese permitted to send
such letters under M&sissippi Department of @ections policy.Chandler made the card with a
pencil and pen (which Heelieves are permitted), not with@®d pencils and markers (which he
believes are not permitted). Chandler clatinasg he notified Defendant Clarissa Williams,
Thompson’s supervisor, of the harassment andstieatailed to supeise Thompson properly.
Chandler seeks both injunctivdieéand compensatory and pungidamages for violations of his
constitutional rightsrad emotional distress.

On July 18, 2013, the defendants filed a mdfidwc. 37] for summary judgment in which
they challenged the merits of the plaintiff’s claiaswell as asserted thef@lgses of immunity under
the Eleventh Amendment and Qualif Immunity. Chandler therléd his Response [Doc. 39], [Doc.
45], [Doc. 46] to the motiofor summary judgment, argwg the following in opposition:

a. Plaintiffs claim for retaliation is nguist about Defendant Thompssone-

time refusal to mail his personal mail tishe considered caaband, but also about
multiple “fals€’ Rule Violation Reports issuedtam by Defendant Thompson as well.

b. Defendants have failed to producedaltuments related to complaints made
by other inmates about Defendant Thompsonolation of Caurt Order [Dkt #23]

and Plaintiff knows of other inmatesomplaints about Thompson because he has
written some of them.

C. Plaintiff possesses an Equal PratecClaim against Defendant Thompson
that has notéen addressed.



Chandler argues in his pse that there were multigfalse’ Rule Violation Repds (“RVR’s”) that
demonstrate retaliation byndmpson, attaching four RV&numbered 01218109, 01219779,
01220772, and 01291021. d& 46-1] at 9-12

RVR No. 01218109 was issued by Defenddrinipson to Chandlem April 24, 2012,
alleging that Chandler refuséalclean up around his débe An investigabn was conducted at
Chandle’s request and a hearihgld by a hearing officer. Chandler was found guilty and given eight
(8) hours of‘extra-duty. [Doc. 46-1] at 9.

RVR No. 01219779 was issued by Defendant Titgon to Chandlesn July 26, 2012 for
sleeping on the floor miolation of prison rules after two#varnings. Arinvestigation was
conducted, a hearing held by a leguofficer, and Chandler wasund guilty and given eight (8)
hours of‘extra duty. Id. at 10.

RVR No. 01220772 was issued by Defendant Tiggon to Chandler on September 2, 2012,
for smoking a cigarette in violatiaf prison rules. An investigan was conducted at Chandler’s
request. He denied smoking — alfegthat the cigarette waomeone else’s and tiat just put it out
with his foot. A hearing waseld by a hearing officer and @tdler was found not guiltid. at 11.

RVR No. 01291021 was issued by Defendant Tpewon to Chandler on December 24, 2012
for smoking in violation of prison les. An investigatin was conducted at Chaed$ request, and a
hearing was conducted with a hegrofficer. Chandler was fourgiiity and wagunished by losing
telephone, canteen amditation privilegedor thirty days.Id. at 12.

The defendants replied [Doc. 47], [Doc. #8$upport of the motion for summary judgment,
and Chandler submitted anotheiebfDoc. 49] in opposition to theotion. Chandlehas since been
moved to another unit véine Thelma Thompson is not a prisoaigll He has not received a Rule

Violation Report since his transfer.



Summary Judgment Standar d

Summary judgment is appropgdif the pleadingsjepositions, answets interrogatories,
and admissions on file, tadper with the affidavits, if any, shotlat there is no genuine issue as to
any material fact and that th@oving party is entitletb a judgment as a matter of law.ECFR.Civ.
P. 56(c). “The moving party mustiow that if the evidentiary mai of record were reduced to
admissible evidence in courtwbuld be insufficient to permihe nonmoving party to carry its
burden.” Beck v. Texas State Bd. of Dental Examir284 F.3d 629, 633 {SCir. 2000) (citing
Celotex Corp. v. Catretd77 U.S. 317 (19863¢ert. denied484 U.S. 1066 (1938 After a proper
motion for summary judgment is made, the burderssiaithe non-movant et forth specific facts
showing that there is againe issue for trialAnderson v. Liberty Lobbinc., 477 U.S242, 249, 106
S. Ct. 2505, 2511, 91 Ed. 2d 202 (1986Beck 204 F.3d at 633llen v. Rapides Parish School
Bd, 204 F.3d 619, 621 (SCir. 2000);Ragas v. Tennessee Gas Pipeline Com86/F.3d 455, 458
(5" Cir. 1998). Substantive lawtdemines what is materiabnderson477 U.S. at 249. “Only
disputes over facts that migtitect the outcome of the suit usicthe governing law will properly
preclude the entry of summary judgrneRactual disputes that areslevant or unnexssary will not
be counted.”ld., at 248. If the non-mowhasets forth specific facts support of allegéons essential
to his claim, a genuine issue is presentédlotex 477 U.S. at 327. “Whetbe record, taken as a
whole, could not lead atranal trier of fact to fad for the non-moving partihere is no genuine issue
for trial.” Matsushita Elec. Indus. Cu. Zenith Radio Corp475 U.S. 574, 587, 89 L. Ed. 2d 538
(1986);Federal Savings andoan, Inc. v. Krajl 968 F.2d 500, 503 {&Cir. 1992). The facts are
reviewed drawing all reasdbia inferences in favasf the non-moving partyAllen, 204 F.3d at 621;
PYCA Industries, Inc. v. Harrisd@ounty Waste Watdfanagement Dist177 F.3d 351, 161 {Cir.

1999);Banc One Capital Partme Corp. v. Kneipper67 F.3d 1187, 1198(&Cir. 1995). However,



this is so only when there is “an actual controyefsat is, wheioth parties haveubmitted evidence
of contradictory facts.'Little v. Liquid Air Corp, 37 F.3d 1069, 1075 {%Cir. 1994):seeEdwards v.
Your Credit, Ing.148 F.3d 427, 432 {5Cir. 1998). In the absenoéproof, the court does not
“assume that the nonmoving party couldvauld prove the reessary facts.Little, 37 F.3d at 1075
(emphasis omitted).

Eleventh Amendment mmunity

Any claim Chandler is asserting against the ratddiats in their officiatapacities is barred by
The Eleventh Amendment, which provides that “[tJadicial power of the United States shall not be
construed to extend to any suilamv or equity, commenced or peasited against orwd the United
States by Citizens of another Stateby Citizensor Subjects of any ForaigState.” U.S. CONST.
Amend. XI. No State, its éihes, or officials (in tleir official capacity) mgbe sued for damages in
federal court, unless Congress ahrogated, or the State hasved, its sovereign immunity.

The Eleventh Amendment guarantees that “angsenting States may nm sued by private
individuals in federal courtBoard of Trustees of théniv. of Alabama v. GarretB51 U.S. 356, 363
(2001) (citations oiitted). A State’s immunity encompaséssits by citizensagainst their own
States.”Garrett, 351 U.S. at 363Fee Seminole Tribe Bfa. v. Florida 517 U.S. 44, 54 (199&ans
v. Louisiana134 U.S. 1, 15 (1890). The immunity graniethe State extendssalto a state agency
or department and cartrize avoided by suing an armtbé state or a state agen&uerto Rico
Aqueduct & Sewer Auth. Metcalf & Eddy, Ing.506 U.S. 139, 144 (1993)illiams v. Dallas Area
Rapid Transit242 F.3d 315, 318 {5Cir. 2001).

The Eleventh Amendment precludes suits in fédexart against statdfaials named in their
official capacities because such suits are mffatfecognized as claims against the St&tee, e.qg.

Pennhurst State Schoollosp. v. Haldermam65 U.S. 89 (1984)ill v. Michigan Dep't of State



Police 491 U.S. 58, 71 (1989). The Eewh Amendment prohibition agat suit applies to actions
against state officials sued in their official capacityaldrop v. Puckett1998 WL 378308, 2 (N.D.
Miss.) (iting Kentucky v. Grahayd73 U.S. 159, 169 (19858 allaway v. Cowa223 Fed. AppxX.
353, 354 (B Cir. 2007)(state prison offials sued in official capagitvere entitled to Eleventh
Amendment immunity).

A state can lose its Eleverimendment immunity only by wagr or when Congress, under
Section 5 of the Fourteenrmendment, chooses to abragthe States’ immunityGarrett, 351 U.S.
at 363 -64. Congress, howevers nat abrogated the States’ imntyrfor suitsbrought under 88
1983, 1985 or 198a-Howlett v. Roset96 U.S. 356, 364 (199@hampagne v. Jefferson Parish
Sherif ‘s Office 188 F.3d 312, 314‘@K:ir. 1999). Moreowg a state’s immunity under the Eleventh
Amendment covers not only whethecan be sued but also whereah be sued. [Fthis reason, a
state can waive immunity in its own courtsheut waiving Eleventh Amendment immunity in
federal courts Sherwinski v. Petersp@8 F.3d 849, 851-52'(&Cir. 1996). The Site of Mississippi
has expressed no intent to waive its Eleventh Amentinmmunity from suiin federal ourt on any
of the types of claims presented by the instantracts such, Chandler’'sderal claims against these
Defendants in their official capaeis are barred by the Eleventh éndment and will be dismissed.

Retaliation

The elements of a claim under tafi@tion theoy are the plaintiff smvocation of “a specific
constitutional right,” the defendant’s intent to retiiagainst the plaintiff fdiis or her exercise of
that right, a retaliatorgdverse act, and causatioe, “but for the retaliatgr motive the complained
of incident . . . wouldhot have occurred.?Woods v. Smitt60 F.3d 1161, 1166 {Xir.1995)
(citations omitted )ert. denied516 U.S. 1084, 116 &t. 800, 133 L. Ed. 2d47 (1996). In this

case, Exso Chandler must prove that he emgagmsnstitutionally protected activity, faced a



consequence — in this iasice — false accusations of rule violasi@gainst him, and that such action
was taken “in an effort to chill [his] access to ¢oerts or to punish [himdir having brought suit.”
Enplanar, Inc. v. Marshll F.3d 1284, 1296 {Xir. 1994) cert. denied513 U.S. 926, 115 S. Ct.
312, 130 L. Ed. 2d 275 (1994ge als&erio v. Members of Laiana State Board of Pardqré?21
F.2d 1112, 1114 [5Cir. 1987). Retaliatioagainst a prisoner é&tionable only ift is capable of
deterring a prisoner afrdinary firmness from further exasing his congutional rights. Bibbs v.
Early, 541 F.3d 267, 270 tfK:ir. 2008). An inmatenust allege more thate minimigetaliation to
proceed with a claimMorris v. Powel] 449 F.3d 682, 684-85'{&ir. 2006). A single incident
involving a minor sanction, is in8icient to prove retaliationld. at 685 (citingGibbs v. Kings779
F.2d 1040, 1046 [5Cir. 1986)). The relevashowing in such cases mixst more than the prisoner's
“personal belief that he the victim of retaliation.”"Edwards 51 F.3d at 58@ohnson v. Rodrigugz
110 F.3d 299, 310 '(E‘Cir. 1997). However, the court mdistus on “whether #re was “retaliation
for the exercise of a constitutidmaht, separate arapart from the appanevalidity of the
underlying disciplinary report.¥oods v. Smitt60 F.3d 1161, 1166 (&Cir. 1995). Also, prisoners
“retain, in a general sse, a right to critize prison officials,Freeman v. Texas Dept of Criminal
Justice 369 F.3d 854, 864 {5Cir.2004), and “[a] prison inmate entitled to s First Amendment
right to freedom of expre®mn so long as it is not inconsistenthwhis status asg@isoner and does not
adversely affect a legitiate state interest.Jackson v. CairB64 F.2d 1235, 1248 {&Cir. 1989).
Retaliation Claim Regarding Rule Violation Reportsand Mail Tampering

In this case, interpreting theidence in the light most favdske to the plaitiff, the four

RVR'’s, written over a nine month perias well as the refusal to senid personal mail, were in

retaliation for Chandler’'s complaint to prison affils about Thelma Thompson harassing him using



Rule Violation Reports. Chandler claims that he had askéelma Thompson to stop calling him “a
jailhouse lawyer” in front of the other inmates hessahe feared that ldbeould put him in poor
standing with those inmates. Thompson contitoetb so, and Chandleraih complained to her
supervisors. It is this complaint that Chandielieves motivatedibmpson to write the RVR’s
against him. He claims that whenever he damed about her referemt¢o him as a “jailhouse
lawyer” or about the RVR’s she is=il she would reply, “You're theilfaouse lawyer. Write it up.”

He alleges that he did not recearey RVR’s in the monthgreceding those asue in this case, and
he also alleges that he has remteived any since his transfesm Thompson’s building at the
Mississippi State Penitentiary.

Similarly, Chandler’s allegation that Thongpsprevented him frormommunicating with his
family by refusing to pass his mail to the mail rostates a claim of retaliation against Thompson. As
Chandler has presented lilegations through swodeclaration, they congite competent summary
judgment evidence.

The sequence of events and Thompson’s alledeal/loe gives rise tan inference that she
was attempting to punish Chandler éxercising his constitional right to seekedress for grievances
by complaining about her behaviortter superiors. The punishmehésreceived, inading loss of
privileges, are sufficient taupport a claim for retaliationHart v. Hairston 343 F.3d 762, 764 {XCir.
2003). Resolving all inferems in favor of Chandler, the non-mugiparty, he has presented evidence

of retaliation sufficient to overcontbe instant motion for summary judgment.

! As to Chandler’s claim that Thqreon verbally harasséim, verbal harassmedbes not rise to the
level of a constitutional clainMcFadden v. Lucag13 F.2d 143, 146, (Cir. 1983), and, in any
event, would not keep a prisormrordinary firmness from exeraig his constitutionaights. As
such, this allegation faite state a claim upon which relief colde granted and will be dismissed.
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Mail Tampering

To prevail on his claimf mail tampering, Chandler musbpe: (1) that th prison officials
intentionally confiscated his outgoing mail, and (2 the confiscation of tha@aintiff’s mail resulted
in actual harm to himWolff v. McDonnell418 U.S. 539, 575-77 (1978rewer v. Wilkersar8 F.3d
816, 824-25 (B Cir. 1993) Lewis v. Caseyp18 U.S. 343, 349 (1996)pnes v. GreningeP88 F.3d.
322, 325 (5 Cir. 1999).

Chandler claims that Thelma Thompsanpared with his peomial mail by refusing to
forward to the mail room a card hwshed to send to haughter and granddaugh The card had a
picture of a teddy bear with hésaround it. Thompson refuseddoward it to the mail room; she
found the card to be contrabana#ese it had drangs on it.

It is not clear whether Thompsogfused to pass on Chandlerigsil because of retaliation or
because she believed the mediurthefdrawings violatedrison rules. It iglso unclear whether
Thompson actually confiscated thedcaror whether Chandler waden send the card by asking
another staff member to mail itrfbim. These issues of matefiatt preclude summary judgment on
Chandler’s claim of mail tampering.

Failureto Investigate

Chandler alleges that Thelma Thompsounjsesvisor, Clarissa Williams, failed to take
corrective action after he notifigebr in January of 2012 of Thompseactions. A supervisor may be
liable for failure to supervise if: (1) the supervisther failed to supeise the subordinate, (2) a
causal link exists between the failtmesupervise and the violationtbe plaintiff’'s rights, and (3) the
failure to supervise amountsdeliberate indifferenceGoodman v. Harris Cnty571 F.3d 388 {&

Cir. 2009). Chandler’s allegatioage conclusory, andshallegations regardirfgilure to investigate

do not state a clainmder 42 U.S.C. § 198%eiger v. Jowerst04 F.3d 371 {5Cir 2005);Dehghani



v. Vogelgsang226 F.Appx. 404, 406 {5Cir. 2007) (allegation thatarden did nbinvestigate
grievance did not statecanstitutional claim.) Gindler has not allegedcta tending to show that
Williams’ decision not to investigate his allegasacaused Thompson’s continued filing of RVR'’s
against him; nor has he shown tkath a failure amounted deliberate indierence. For these
reasons, Chandler’s claim that defendant Clarissa Williams taikgpervise Thompson will be
dismissed for failure to ate a constitional claim.
Equal Protection

The Equal Protection Clause regs states to treat all similarly situated people alky of
Cleburne, Tex. v. Cleburne Living Centf3 U.S. 432, 439, 105 S.3GR49, 3254, 87 L.Ed.2d 313
(1985). Only intentionaliscrimination viohtes the Equal Protection Clausavernia v. Lynaugh,
845 F.2d 493, 496 {ECir. 1988). “Discriminatorypurpose . . . implies motkan intent as violation
or as awareness of conseaees[.] . . . It implieshat the decisionmaker siegl out a particular group
for disparate treatment and selectedbig'se of action dtast in part fothe purposef causing its
adverse effect on adentifiable group[.]” Id. (internal quotations, citatns, and footnote omitted)
(emphasis in opinion). A cdueviewing a claim under the Equriiotection Clause must look only
to whether the classificat at issue bears a rationelationship to a legitnate public purpose which
neither puts a suspect s$aat a disadvantager impinges upn the exercise offandamental right.
Plyler, 457 U.S. at 217-18, 102 S.Ct2894-95. Suspect classificais are onlyttose which are
likely to reflect deep seated prejudice rather thgislative rationality ippursuit of a legitimate
objective. Id. at n. 14. A violation of the Equal Peation Clause occumnly when government
action classifies or distinguishes betm two or more persons or groupsennan v. Stewarg34

F.2d 1248, 1257 (5Cir.1988). “[l]f the challenged governmeattion does not apaeto classify or
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distinguish between two or mordaeant persons or grogpthen the action — ew if irrational — does
not deny them equal pegition of the laws.Brennan 834 F.2d at 1257 (emphasis added).

Chandler has made only a bassertion that the dndants have violateds right to equal
protection of the law. He haseidtified neither a suspt class to which heelongs, nor another
similarly situated group or indidual who has received better traant that he & As such,
Chandler’s equal protectiataim will be dismissed.

Qualified Immunity

The defendants argue that they are protectddruhe aegis of quakid immunity, which the
court must evaluate using two eria: (1) whether the defendarmuld have violatethe plaintiff’s
rights on the facts allegeaind (2) whether that righktas clearly establishedicClendon v. City of
Columbia 305 F.3d 314, 322-23.%&ir. 2002)én bang. As discussed ithe section above
regarding Chandler’s retation claim, if Thompson indeed cadtieut all of the actions Chandler has
alleged, then she violated his First Amendment righetk redress f@grievances. As such, Chandler
has met the first prong of the téstdefeat a claim of qlited immunity. Similaly, the law regarding
retaliation was clearly establighduring the periodelevant to this casas all of the binding
authorities cited above were decided prior to thielent itself. For thesreasons, the defendants’
claim of qualified immunity is vwhout merit and il be overruled.

Conclusion

For the reasons set forth abotiee motion [Doc. 37] by the fisdants for summary judgment
will be granted in part and deniedpart. The motion [Dc. 37] will be granteds to the plaintiff's
claims regarding failure to ingggate, equal protectipand failure to supeise, which will be
dismissed with prejudice. Asdlplaintiff's failure to superviselaim pertained oglto defendant

Clarissa Williams, she will dismissed with prejuefcom this case. The motion [Doc. 37] will be
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denied as to the plaintiff's clais regarding retaliation and mt&mpering by dendant Thelma
Thompson, and those claimgl proceed. All claims as to the f@adants in their official capacities
will be dismissed because the Eleventh Amendm@vides immunity to ste defendants acting in
their official capacits. The defendants’ defertgegualified immunity willbe overruled. A judgment

consistent with this memardum opinion will issue today.

SO ORDERED, this, the 13th dagf November, 2013.

/9 Sharion Aycock
U.S.DISTRICT JUDGE
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