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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
GREENVILLE DIVISION

BENNIE WARD PLAINTIFF
V. No. 4:12CV106-SA-RP
CHRISTOPHER EPPS ET AL. DEFENDANTS

MEMORANDUM OPINION

This matter comes before the court ondiftese prisoner complaint of Bennie Ward, who
challenges the conditiom$ his confinement undéd2 U.S.C. § 1983. Fordfpurposes of the Prison
Litigation Reform Act, the court natehat the plaintiff wascarcerated when Higed this suit. The
plaintiff has brought the instantssaunder 42 U.S.C. § 1983, which pdes a federal cause of action
against “[e]very personitho under color of state tnority causethe “deprivation of any rights,
privileges, or immunitiesexured by the Constiion and laws.” 42 U.S.C. § 1983.

The plaintiff alleges that the defendants fatlegrovide him with aglquate medical care for
his skin condition, and thatthen he requested treant by a specialishurse Lisa Tucker retaliated
against him by having him transferecthe Mississippi State Penitemy (“Parchman”). This court
issued a memorandum opinion amehfijudgment dismissing all oféke allegations for failure to
state a claim upon whiaelief could be granted. The Fifttircuit affirmed the dismissal of the
claims for denial of medical careut vacated the dismissal oétretaliation claim against Nurse
Tucker, holding that, when “congidng only the pleadingshe plaintiff had “aleged a chronology of
events from which retaliatiomay plausibly inferred.”

The Fifth Circuit based its liag on the plaintiff’s allegatiothat, after he filed an April
grievance regarding rdesal treatment for his rasim, May, Nurse Tucker orchestrated his transfer to

the Mississippi State Penitentiary in ParchifiBarchman”) for the duteon of a new treatment
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prison doctors were admatering. The Fifth Circuit held &, “[though Ward doesot specifically
state that Parchman is more dange than Alcorn, that can reasblyabe inferred based on Ward'’s
description of Tucker’s acts agehts and intimidation” — that N@3Jucker might have ordered the
transfer in retaliation for the gohtiff’s repeated requests to treated by a deatologist.

After remand, Nurse Tucker filed a motilmn summary judgment. The plaintiff has
responded to the motipand the matter is riperfeesolution. For the reass set forth below, the
motion by the defendant for summaurgigment will be granted, and juagnt will be entered for the
defendant.

Summary Judgment Standar d

Summary judgment is appropedt the “materials in theecord, itluding depositions,
documents, electronically storeddmmation, affidavits odeclarations, stipuii@ns (including those
made for purposes of the motionynkadmissions, interrogatory answgor other materials” show
that “there is no genuirdispute as to any materiakct and the movant entitled to judgment as a
matter of law.” ED.R.Civ.P. 56(a) and (c)(1). “The moving partust show thdf the evidentiary
material of record were reducedadmissible evidence in courtywibuld be insufficient to permit the
nonmoving party to cayrits burden.” Beck v. Texas Sate Bd. of Dental Examiners, 204 F.3d 629,
633 (8" Cir. 2000) (citingCelotex Corp. v. Catrett, 477 U.S. 317 (19863gert. denied, 484 U.S. 1066
(1988)). After a propemotion for summary judgmeig made, the burden disito the non-movant to
set forth specific facts showing thhere is a genuiniesue for trial. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 249, 106 S. Ct. 250511, 91 L. Ed. 2d 202 (198@eck, 204 F.3d at 63Rllenv.
Rapides Parish School Bd., 204 F.3d 619, 621 {SCir. 2000);Ragas V. Tennessee Gas Pipeline
Company, 136 F.3d 455, 458 {SCir. 1998). Substdive law determinewhat is material Anderson,

477 U.S. at 249. “Only disputeser facts that might affectetoutcome of theuit under the



governing law will properly precludde entry of summary judgmeritactual disputes that are
irrelevant or unnecessamll not be counted.”ld., at 248. If the non-movasets forth specific facts
in support of allegationsseential to his claim, a gemei issue is presente@elotex, 477 U.S. at 327.
“Where the record, taken as a whalevlld not lead a ratnal trier of fact tdind for the non-moving
party, there is no genwarissue for trial.”"Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574,587, 89 L. E®d 538 (1986)Federal Savings and Loan, Inc. v. Krajl, 968 F.2d 500, 503 (5
Cir. 1992). The facts are reviewed drawidgedsonable inferencesfawor of the non-moving
party. Allen, 204 F.3d at 62 PYCA Industries, Inc. v. Harrison County Waste Water Management
Digt.,, 177 F.3d 351, 161 t(Bfiir. 1999);Banc One Capital Partners Corp. v. Knelpper, 67 F.3d 1187,
1198 (@" Cir. 1995). However, this is so only when ther&an actual controveysthat is, when both
parties have submitted evidence of contradictory fatistte v. Liquid Air Corp., 37 F.3d 1069, 1075
(5" Cir. 1994):see Edwardsv. Your Credit, Inc., 148 F.3d 427, 432 {SCir. 1998). Irthe absence of
proof, the court doasot “assume that the nonmoving party caaavould prove th@ecessary facts.”
Little, 37 F.3d at 1075 (emphasis omitted).

The very purpose of summary judgment is to “pierce the pleadimjassess the proof
in order to see whether there is a genuineeigsutrial.” AdvisoryCommittee Note to the 1963
Amendments to Rule 56. Indeed, “[tlhe amherent is not intended to derogate from the
solemnity of the pleadings. Rathérrecognizes that despite thest efforts of counsel to make
his pleadings accurate, they may be overwhelminghtradicted by the pof available to his
adversary.”ld. The non-moving party (the plaintiff inithcase), must come forward with proof
to support each element of his claim. Ptaintiff cannot meet ik burden with “some
metaphysical doubt as to the material factddtsushita, 475 U.S. at 586, 106 S.Ct. at 1356,

“conclusory allegations,L.ujan v. National Wildlife Federation, 497 U.S. 871, 871-73, 110 S.Ct.



3177, 3180 (1990), “unsubstantiated assertiddepper v. Frank, 16 F.3d 92 (8 Cir. 1994), or
by a mere “scintilla” of evidenc®avisv. Chevron U.SA.,, Inc., 14 F.3d 1082 (BCir. 1994). It
would undermine the purposes of summary judgnfenparty could defeat such a motion
simply by “replac[ing] conclusory allegation$ the complaint or answer with conclusory
allegations of an affidavit.”

In considering a motion for sunary judgment, once the court “has determined the relevant
set of facts and dravall inferences in favoof the nonmoving partip the extent supportable by the
record, [the ultimate decision becosjgurely a qud®n of law.” Scott v. Harris, 550 U.S. 372, 381
(2007) (emphasis in originalyWhen opposing parties tell two diffamt stories, one of which is
blatantly contradicted by the reedpso that no reasonable juryutibelieve it, aourt should not
adopt that version dhe facts for purposes afling on the motion for summary judgmentd. at
380.

Undisputed Material Facts

The sole remaining claim in this case isnifis allegation of retaliation, and the following
facts are either not in dispute —ame allegations by the plaintiff thide court will, fa the purposes of
the instant motion only, assume tothe. The plaintiff has sufferedchronic itchy skin rash since
1999. Prison medical staff initialtied several treatments with soccess before discovering that
Mycolog cream could hold ¢hitchy rash at bay, thigh did not actually cure the rash. Medical staff
continued treating thesh with Mycolog until 2011, wher. Lorenzo Caband another prison
doctor discontinued the treatment doiés high cost. The plaintiffias housed at the Alcorn County
Regional Correctional Fdity (“Alcorn County”) at the timewhich did not have full-time medical
doctor on staff. In the absenof Mycolog, prison medical staft Alcorn County tried other

treatments, which provided partial relief from thehibg, but not complete refjeas the Mycolog had



provided. Ward repeatedly reqtesbtreatment by a Free World deratagjist, but his requests were
denied.

In April 2012, Ward filed a gneance regarding mediceare for the itchyash. Ward alleges
that Alcorn County Nurse Lee, &xehalf of Nurse Tucker, sdidat he if conthued requesting
treatment by a dermatologist, tHemwould be moved to Parchmathe location ofhe Mississippi
Department of Corrections Hosgitotherwise known as Unit 42 urse Tucker, Dr. Kim, and Dr.
Cabe — the medical prof@gnals who treated Wardwork at Unit 42 full-tme. On June 27, 2012,
after submitting another rdieal request abotibe itching, Ward was traported to Parchman and
treated there at Unit 42e saw Dr. Kim, who refeed him to Dr. CabeAfter examining Ward, Dr.
Cabe ordered Nurse Tucker to change Ward'scakdiass to Class Il drrequest to have him
transferred to Parchman Be could be scheduled founch biopsies. Nurse dker made that request
and scheduled Ward to return ezDr. Cabe for the biopsies on Jboj)2012. Dr. Cabalso told her
to request that Ward be re-housg¢darchman until éhbiopsy results became available. The biopsy
was performed on July 5, 2012, as skthed, and Nurse Tucker set apaiptment for Ward to return
a week later for followdp with Dr. Cabe. On July 12, 2012, Dabe examined Ward, decided to
treat the rash with CTM (Clotrimazole), and ordered Wiard be returned to the clinic in a month.
Nurse Tucker then scheduled Wémdeturn on August 8, 2012ightly less tln a month, in
accordance with Dr. Cabe’s orders. Dr. Cabe éeaVard on August 8, continued treatment with
CTM, and removed the medical hold. Nurse Tucker counteresthreorders to remove the medical
hold at 12:43 p.m. that same dayard’'s Case Managers — Spearraad Hill — werenotified that
Ward had been medically clearedaturn to Alcorn @unty Regional Correctional Facility. He was
transferred on October 5, 2012, fr&tarchman to Centrississippi Correctiord-acility, and five

days later to Bolivar County gmnal Correctional Facility.



Though Nurse Tucker is involved in schigayiappointments and changes in medical
classification, she has no contooker the timing of prisner transfers or theew locations of the
prisoners, which are at tlhigscretion of the Missigspi Department of Corréons. Likewise, medical
staff have do not control overhere, in a specific fdty, a prisoner will béhoused, as the Mississippi
Department of Corrections muake into account many factors atltiegan medical classification in
making that decision, su@s security risks to the inmate astter, the presenacé other inmates
who, for security reasonsannot be housed withe transferee, et@&lthough Dr. Cabe, through
Nurse Tucker, can change an inmate’s medical ateseeguest a transfer tacftate treatment, it is
ultimately the decisioof other MDOC staff to determine wheirea given facility, tlat an inmate will
be housed.

No Material FactsArein Dispute

In his response to Nurse Tucker’'s summadgment motion, Mr. Ward has listed items that
he argues constitutesgpiuted material facts:

(1) Whether it was necessary to rehouseimiomit 29 C-Building fo the biopsy procedure
and provide the propenedical treatment;

(2) Whether his condition \sdhe type that required amsfer to Unit 29 C-Building;

(3) Whether the care and atien he received could only laehieved through transfer to
Parchman;

(4) Whether he could haveceived similar medical cavéthout being moved to “a more
hostile environment;”

(5) Whether the plaintiff'sondition became worse becaoéis placement in Unit 29 C-

Building;



(6) Whether there was ansaince of a medical reasomtove him to “a more hostile
environment,” such as Unit 29 C-Building;

(7) The date Nurse Tuckgave for deciding to move tiptaintiff to Parchman (June 27,
2012), differs from the datbe nurse at Alcorn Cotnrelayed to him; and

(8) Ultimately, whether theansfer to Parchmamas necessary for djposing and treating
his condition.

Items 1, 2, 3, 4, 6, and 8 ardstantially the same issubtr. Ward questions whether his
relocation to Parchman was absely necessary to @ynose and treat hisrohic itching rash
problems — a question of khieal opinion, not fact. &m 5 involves only thquestions oinjury and
damages — not the validiof the retaliation claim, while itemii@volves an immaterial difference in
the date Nurse Tucker remembers deciding that ¥aodld be moved to Réaman. These are not
issues of fact necessary ftecision in this case.

Treatment by Parchman Doctors, Rather Than an Outside Specialist

It is clear from his gadings, motions, and otteibmissions to the court that Mr. Ward’s true
frustration arises from two sourced) that the best treatmenttmad previouslyeceived, Mycolog
cream, was discontinued due tahitgh cost, and (2) thadespite the partial effectiveness of other
treatments, prison medical staff kept trying theerd would not send him todermatologist. He
reiterated these claims in mesponse to the instant summaiggment motion. In affirming the
dismissal of Mr. Ward’s claims fakenial of adequate medical cares Eifth Circuit héd that “[t]he
deliberate indifference stdard . . . does not guatea prisoners the right to be entirely free from the
cost considerations that figurethe medical-care decisions degby most non-prisoners in our
society,” and that “failure to reise the most effective treatment cannot form the basis of deliberate

indifference but, rathesounds in negligence\ard v. Fisher, et al., 13-60125 at 5-6 (5Cir. 2015)



(quotingMorrisv. Livingston, 739 F.3d 740, 748 {XCir.), cert. denied, 134 S.Ct. 2734 (2014) and
Gobert v. Caldwell, 463 F.3d 339, 346 {5Cir. 2006)). Similarly, th&ifth Circuit rejected his claim
regarding the decision notsend him to a dermatologidd. at 5. As these claims have been
decided, the court witiot address them again.
No Evidence of Retaliation

Prison officials may natketaliate against prisers for exercising theconstitutional rights.
Morrisv. Powell, 449 F.3d 682, 684 {SCir. 2006). On the other harmhurts must view such claims
with skepticism to keep from getting bogged dowevary act of discipline prison officials impose.
Id. The elements of a claim undeetaliation theonare the plaintiff's invoation of “a specific
constitutional right,” the defendant’s intent to retiagainst the plaintiff fdis or her exercise of
that right, a retaliatorgdverse act, and causatioe, “but for the retaliatgr motive the complained
of incident . . . wouldhot have occurred.¥oodsv. Sith, 60 F.3d 1161, 1166 {%Cir.1995)
(citations omitted )gert. denied, 516 U.S. 1084, 116 &t. 800, 133 L. & 2d 747 (1996). A
prisoner seeking to estalblia retaliation clairmust also show that theigwn official's conduct was
sufficiently adverse so thatitould be capable of deterringparson of ordinary firmness from
exercising his constitutionahts in the futureWinding v. Grimes, 4:08CV99-FKB, 2010 WL
706515 at 3 (S.D. Miss. Feb. 22, 201jng Morrisv. Powell, 449 F.3d 682, 684-851&ir. 2006)
at 685. A single incidenhvolving a minor sanction is insuffent to proveetaliation. Davisv.
Kelly, 2:10CV271-KS-MTP (citingonesv. Greninger, 188 F.3d 322, 325 {sCir. 1999)),
2:10CV271-KS-MTP, 2012 WL 3544868.). Similarly, irconsequentialde minimis) acts by prison
officials do not give ge to an actionabtetaliation claim.See Morris at 685.

In this case, Bennie Ward mymsbve that he engaged in ctgionally protected activity

(seeking medical care), faced sigpant adverse consequees (transfer tomore dangerous housing



unit), and that such actiomas taken “in an effoto chill [his] access tthe courts or to punish

[him]for having brought suit."Enplanar, Inc. v. Marsh, 11 F.3d 1284, 1296 (&Cir.), cert. denied,

513 U.S. 926, 115 S. Ct. 312, 130 L. Ed. 2d 275 (196848 s0 Serio v. Members of Louisana Sate
Board of Pardons, 821 F.2d 1112, 1114"{%ir.1987). The showing in sh cases must be more than
the prisoner’s “personal lef that he is the itim of retaliation.” Woods v. Edwards, 51 F.3d 577,

580 (5" Cir. 1995). Johnson v. Rodriguez, 110 F.3d 299, 310 {Cir. 1997).

The Fifth Circuit has made clear the dangegenimitting retaliation claims to proceed in the
absence of factual afjations to support an inference of a retaliatootive. InWhittington v.
Lynaugh, 842 F.2d 818, 819 {5Cir. 1988), the plaintiff, Dael Johnson, had filed numerous
lawsuits against administrators and staff witthia Texas prison system. The defendants then
denied Johnson’s request torkais custody status upgradadd Johnson alleged that the
denial was in retaliation fdiing his previous suitsld. The Fifth Circuit rejected Johnson’s
claim — and explained why courts must insigbn specific factual algg@tions to support an
inference of retaliation:

If we were to hold that [Jmson] by his allegations in thisse had established a case
which was entitled to the fypanoply of discovey, appointment ofounsel, jury trial
and the like, we would be ebtshing a proposition thatould play havoc with every
penal system in the comp Prison administrators mudassify and move prisoners.

It is a virtual truism that any prisonehwis the subject of aadministrative decision
that he does not like feelsatrhe is being discriminateagainst for one reason or
another, such as the patibfj of a grievancea complaint about food or a cellmate, or
a prior complaint that he was not being tiedlsequally with other prisoners. If we
were to uphold the further @it of [Johnson’s] complaimt this case we would be
opening the door to every disgitled prisoner denied timext level of trustyship,
reassigned to another prison job, moveaiother cell, [or] @iming his shoes were
uncomfortable, to lmmg such a suit.

Whittington v. Lynaugh, 842 F.2d 818, 819 {5Cir. 1988). Prisonerutinely request medical

care and file grievances on an ongoing basrsaiy number of reasons. As such, it is not
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uncommon for a prisoner to file a medical grievance, and, if the problem requires more intensive
treatment, to be transferred to a location withdvettedical facilities (in this case, Parchman).

Thus, to avoid turning nearly eyeadverse change in circumstanoés prisoner ito a claim of
retaliation, courts insistpon additional allegations or evidento substantiate a retaliation

claim, such as prison staff issuing threatdis€iplinary action if an inmate files further

grievances, staff members pulling an inmateatidthreaten him, mebers of prison staff
perpetrating unprovoked acts of violence againsharate, or prison staff members wholly
fabricating charges of prison rulelations against an inmaté&ee Decker v. McDonald, 2010

WL 1424322 (E.D. Tex. 2010) (Magiate Judge’s Report anceBommendation) (unpublished),
adopted by the District Court, 20Y0L 1424292 (E.D. Tex.) (unpublished).

Mr. Ward’s claim of retaliatiofails for three reasons: (1) Eyasne of Nurse Tucker’s actions
led directly to his testing and treatment at the iggspi Department of Cactions Hospital; (2) As
Nurse Tucker has no control over where inmatesiaused, she could notMeacaused him to be
housed in Unit 29 C-Building; ar(8) There is not a sbd of documentary evidence supporting Mr.
Ward’s assertion that Nurse Tucker threatenédt@ him moved specificaltp Unit 29 C-Building.

Mr. Ward alleges that Nurse Tucker, in liataon for his repeated requests to visit a
dermatologist (as well @sgrievance regarding thertigs of that request), ordered that he be moved
from the Alcorn County Region@lorrectional Facility to Unit 29 C-Building at the Mississippi State
Penitentiary — a place that he géls is far more dangerous thao@h County — and did so about a
month after Mr. Ward filed the igvance. Nurse Tucker worksthe Mississippi Department of
Corrections Hospital at Unit 42 thte Mississippi State Penitentig{nit 42”). She was employed
by Wexford Health Sources, not MDO@uring the times relevant tadtcase. Ward was transferred

to Parchman on July 5, 2012, wherenaes tested and tredtéor his skin rash oan ongoing basis.
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Once testing was complete, he was reclassifietiaaéy and cleared fdransfer (by Dr. Cabe,
counter-signed by Nurse Tucker) ongist 8, 2012, a little nne than a month late However, Ward
was not actually transferrecbfn Parchman until October 5, Z050me 58 days after he was
medically cleared tteave. In total, Mr. Wardemained in Unit 29 C-Blding from July 5, 2012, until
October 5, 2012 — for 92 days. Was then transferred tempahato the Central Mississippi
Correctional Facility, and, ultimatelto the Bolivar County Regioh@orrectional Facility — a housing
location he had previoushgquested in a grievance.

Mr. Ward argues that, in his estimation, it wasecessary to move him to Unit 29, as MDOC
personnel could have trgtsted him to and from Parchman as@ssary to cargut his treatment
plan — because Alcorn County conducted weekly van trips to the Mississippi State Penitentiary so that
inmates could be treated at the hospital there Wdrd would have prefedeveekly trasport to and
from Parchman, rather than a frary transfer there. Becauseekly transport was available, he
believes that the biopsies, alrk, diagnosis, and follow-up treaent were merely a pretext for
having him transferred to Unit 29 Blilding, which he characterizas the most dangmus building
“on that side of the wall.'He also argues that heuld have receed the same or similar treatment
while housed at Alcorn County. As Mr. Wareéwis his move to Parctan unnecessary, he has
inferred that Nurse Tucker mustesordered it tgunish him for seking outside medical help from a
dermatologist.

For her part, Nurse Tucker poimst that a member of medicaff cannot order that an
inmate to be moved at all; she @y request such aave. In addition, she red that, even when a
medical staff member’s requeshisnored, that member has no cohbver where, precisely, an
inmate is housed upon arrival a thew facility. She also statestishe did not makibe decision to

change Ward’s medical class or have him texnsfl to Parchman; instead, Dr. Cabe made that
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decision. It is undisputethat Parchman medical staff saw Miard immediately upon his arrival,
took biopsies of theffected areas, reviewed lab resultgjdied upon a course tveatment, carried
out the treatment, followed up ¢beck on his progress, releasesirhiedical hold, andeared him for
transfer as soon as the effectivenefsthe treatment became appardltof this occurred within 34
days. The delay of 58 days befbrewas actually transferred sventirely beyond Nurse Tucker’s
control.

Ward’s claim of retaliation must be dismissetause he has only lpersonal belief that
Nurse Lisa Tucker orcheated his move to Unit 29 C-Buildingor did so out of retaliation. After
summary judgment briefing, the cotiolds there iso series of eventeom which a retaliatory
motive could be inferred. Benniéard wanted to continue treatnit with the expensive cream, but
the Mississippi Department of Ceations would not permit it. Likese, he wanted a referral to a
Free World dermatologist, and theddgissippi Department of Corremtis medical staff rejected that
claim, as well. He was housedtla Alcorn CountyRegional Correctional Facility at the time, which
did not have a full-time mectl doctor. As sug if he wished to have more extensive treatment, the
remaining option was to be treatidhe Mississippi Depnent of Corrections Hospital at Unit 42 —
which has full-time doctors, nursesyd other medical staff, as has testingand diagnostic
equipment. Without the option of sending Wemdoutside treatmenBr. Cabe, through Nurse
Tucker, requested that he barisferred temporarily to ParchmaThough prison doctors and nurses
can request prisoner transfersrfoedical reasons, théyave no control ovehe timing of such a
move, the final housing assignmenttud inmate, or even whether thensfer will becarried out.
Prisoner transfers are at the sole discretioneoMississippi Departmenf Correctionsand Nurse

Tucker is not employed bydtDepartment of Corrections.
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Mr. Wardnow alleges, in his response to Nurse Riskmotion for summary judgment, that
she told the Alcorn County nurse (and later Ward himself) thatyédueested a spafist again, she
would have him transferrespecifically to Unit 29 C-Building at Parchman. ECF 45, p. 1. However,
this is the first time he has mattiés allegation. Throughohis complaint, Mr. Wal alleged only that
Nurse Tucker would transfer him to “Parchméhé location othe Mississippi Department of
Corrections’ only hospitalpot to specifically to Uit 29 C-Building. See ECF 1 (Complaint), p. 3, 7,
8, 10. The first time Mr. Ward even mentioned @8itwas in his Notice of gpeal, in which he noted
only that he was “trafsrred to Unit 29 (not Unit 42 Hospital)”, not that Nurse Tucker specified Unit
29. ECF 9 (Notice of Appeal), p. 6:This is an important distition, as the court is aware from
countless prisoner casexothe years that Parchman houses tagwith varying needs — from those
who pose a high securitigk, such as Death Row inmatesygaembers, and others — to medium-
risk inmates — to inmates who posditile security risk that thelgave achieved Trusty status. In
addition, Parchman has facilities keeping inmates who are disadhl going through substance abuse
recovery, or are transitiorg from prison back into society. ifoer, as do all [sons, Parchman has
areas devoted to keeping inmates segregateddne another (Adminigttive Segregation).

In vacating the dismissaf Mr. Ward's retaliation claims, the Fifth Circuitldehat, “[though
Ward does not specifically state that Parchmamoie dangerous than Alegithat can reasonably be
inferred based on Ward's sliption of Tucker’s acts as threatglantimidation.” Parchman is a vast
place; the various unitseadistant from each othehe units have garate buildingsand the buildings
have separate secaeeas inside to house inmatés area housing Trustiésa safe one, by prison
standards; one housing De&ow inmates and gang membersiisiare dangerousnd others fall
somewhere in between. Though NuFseker may, through a doctoeguest that an inmate be

transferred to “Parchma (an enormous prison compoundggias no control ovevhere he is
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ultimately placed once he arrsiePlacement of prisonerspgads on knowledge and expertise

outside the purview of mezhl staff and is handled Ipyison security staffThus, Nurse Tucker could
not have known ahead of time whet Ward, upon transfer to Parchman, would be placed in housing
safer or more dangerousaththe one he left.

In addition, despite Mr. Wardalegations to the contrary, damentary evidence shows that
his testing and treatmeoégan immediately upon higigal at Parchman and continued for 34 days.
At that time, Dr. Cabe concludedatiMr. Ward’s rash was the resultaof allergic reawn, instructed
him to observe over time gee what substanceusad the reaction, provide prescription for a
medication that had providgartial relief, ad released him from Medic@lass Il so he could be
transferred away from Parchman. Nurse Tuckeelpeounter-signed thelease. At that point,
whether, when, and whelkér. Ward was transferraslas entirely in the discretion of Mississippi
Department of Corrections offads — and out of Nurse Tuckehiands. The documentary evidence
thus shows that Nurse Tucker’seroegarding Mr. Ward was limited:t@1) requestingon Dr. Cabe’s
behalf) that Mr. Ward be transfedreo Parchman for treatment at theit 42 Hospital -and that he be
assigned Medical Class lll, (2) astsig in his medical treatment dugji his stay at Parchman, and (3)
counter-signing Dr. Cabe’s order that Mr. Wardisdical hold be released that he could be
transferred away from Parchmaxothing in the documentary evidence suggests that Nurse Tucker
acted with retaliatory intent — timat she even had the powediect when and where Mr. Ward
would be transferred.

Ward suggests that, based upantttsting, diagnosis, and treatmhhe received during his
stay at Parchman, Dr. Cabe and Nurse Tucker should have left him at@dzorty and let him take
the weekly van that shuttles inmates to and #deorn County and Parchma He alleges that the

decision to requestahhe transfer temporaritg Parchman originated thiNurse Tucker — and was
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motivated out of malice becauserkgquested treatment from a dermagodt. He also alleges that
Nurse Tucker specified that he would bedfarred to Unit 29 C-Blding at Parchman.

First, Mr. Ward has never exgohed why his request for treant by a dermatologist (and his
later grievance seeking the sarekef) might offend Nurse Tucker (or other medical staff) and
motivate her to take retaliatorytemn. Second, as disssed above, the requidsat Mr. Ward be
transferred to Parchman for treatment originatithal Br. Cabe, not Nurse Tucker, who simply passed
the request along twrrections staff. Tikd, medical staff may onlgequest that an inmate be
transferred; the final decmi rests with Mississippi [partment of Correctionsedt. Fourth, even if a
medical staff request for a prisoiansfer is granted, the staff mieer has no control over the place
the prisoner will ultimately be lused once he arrives at the faciliffth, it is undisputed that the
Unit 42 Hospital at Parchmanadull hospital — staffed with fulime doctors, nurses, technicians,
and other medical staff, while AlcoCounty did not even keep a ftithe doctor on staff. As such,
when Ward was housed at the Nisgpi State Penitentiary, s closer to the hospital for
monitoring and follow-up —ral to take corrective actiagf he had an adverseaction to his treatment.
The plaintiff's allegations afetaliation are wholly withounerit and will be dismissed.

Conclusion

For the reasons set forthave, the motion [34] by the deigant for summary judgment will

be granted, and judgment will batered for the defendant. A fifadgment consistent with this

memorandum opinion will issue today.

SO ORDERED, this, the 28th dagf November, 2016.

/9 Sharion Aycock
U.S.DISTRICT JUDGE
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