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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
GREENVILLE DIVISION

ROBERT DAVIS PETITIONER
V. No. 4:13CV19-MPM-IMV
WASHINGTON CO., ETAL. RESPONDENTS

MEMORANDUM OPINION
This matter comes before the court ongfeesepetition of RoberDavis for a writ ofhabeas
corpusunder28 U.S.C. § 2254The State has moved to disniies petition as uirhely filed under
28 U.S.C. § 2244(d)(2). Da/has not responded, and tteadline to do so hagpired. The matter is
ripe for resolution. For threasons set forth below, the Statedgion to dismiss will be granted and
the instant petition for a writ dfabeas corpudismissed as untimely filed.
Factsand Procedural Posture
Robert Davis is in #custody of the Mississippepartment of Correicins and is currently
housed at the Mississippidi Penitentiary in Parchman, Misgigsi Davis was convicted of Count
| - kidnapping, Count Il - kidnappg, and Count IlI - rap& the Circuit Courbf Washington County,
Mississippi. He was sentencedAgpril 5, 2002, as a habitual offder under MisCode Ann. § 99-
19-81, to serve thirty yemfor Count | - kidnappinghirty years for Courit - kidnapping,and life for
Count Ill - rape, in the custody thfe Mississippi Department Gorrections. Davis appealed his
convictions and sentences to Mssissippi Supreme Court. Qanuary 6, 2004he Mississippi
Court of Appeals affirmed éhlower court’s judgmentDavis v. State860 So.2d 100(Miss.Ct.App.
2004)(Case No. 2002—-KA-00780—COA). Thearels of the Mississip@upreme Court show that
Dauvis did not timely filea motion for rehearing ithe Mississippi Court dkppeals. On May 16,

2005, Davis filegpro seApplication to Proceemh the Trial Court witta Motion for Post-Conviction
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Relief in the Missisgipi Supreme Court (signed on Decenif&r2004). Odune 15, 2005, the
Mississippi Supreme Court deniti application as #hout merit and undevliss. Code Ann. 8§ 99-
39-27(5). Dauvis filed another fpcation to Proceed in the Tr@ourt with a Motion for Post-
Conviction Relief in the Misssippi Supreme Court on Novembef008, which was dismissed as
time-barred obecember 16, 2008.
One-Year Limitations Period

Decision in this case is governley 28 U.S.C. § 2244(d), which provides:

(d)(1) A 1-year period of limitation shall ply to an application for a writ of

habeas corpus by a person in custody f@nsto the judgment of a State court.

The limitation period shallun from the latest of —

(A) the date on which the judgmedsecame final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impedimeatfiling an application created by
State action in violation of thed@stitution or the laws of the United
States is removed, if the applicantsyaevented from filing by such State
action;

(C) the date on which the constitutal right asserted was initially
recognized by the Supreme Courthié right has been newly recognized

by the Supreme Court and madeaattively applicable to cases on
collateral review; or

(D) the date on which the factuakglicate of the claim or claims
presented could have been disaedethrough the exercise of due
diligence.
(2) The time during which a properly fdeapplication for State postconviction or
other collateral review withespect to the pertinent judgment or claim is pending
shall not be counted toward anyripé of limitation under this subsection.
28 U. S.C. § 2244(d)(1) and (2).
As Davis never sought rehearing in the Mississippi Court of Appeals, fourteen days,

the time period during which he could have sowgith review, is added to the date on which his
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direct appeal ended and his conviction became fi@akRule 40(a), Mississippi Rules of
Appellate Proceduresee also Roberts v. Cockredil9 F.3d 690 (BCir. 2003). As such, his
conviction became final on January 20, 2004, fourtieens after his it wasfaimed. (January 6,

2004, plus 14 days)rhus, Davis’ federdhabeas corpupetition was due daiary 20, 2005. Davis
filed a an application for post+gaiction relief (‘PCR”) as conteptated by 28 U.S.C. § 2244(d)(2) on
or before January 200@5, and that tolled éhlimitations period See Grillete v. Warde372 F.3d

765, 769 (B Cir. 2004);Flannagan v. Johnsoi54 F.3d 196, 201 (SCir. 1998):Davis v. Johnsan

158 F.3d 806 (BCir. 1998).

Davis'’ first motion for PCR was signed on Decentf 2004, though was not filed in the
court until May 16, 2005. Usirthe date ofhe signaturk Davis is entitled ta statutory tolling of the
AEDPA’s one year statute of limttans for the pendency of his tian — a period of 169 days from
the day his one-year time limitatti period would have originallgxpired, January 20, 2005. This
leads to a new federahbeas corpudeadline of Julyd, 2005 (January 20, 20Q8dus 169 days).
Davis’ second motion for PCR wagned and filed well outsidedtexpiration ofhe limitations
period, thus, it does not takie limitations period. Therefore, Davis’ feddrabeas corpusxpired on
July 8, 2005.

Under the “mailbox rule,” the instargro sefederal petition for a writ dfiabeas corpus
is deemed filed on the date the petitioner delivéramprison officials for mailing to the district
court. Coleman v. Johnso&84 F.3d 398, 40Xeh’g and reh’g en banc denietl96 F.3d 1259

(5™ Cir. 1999) cert. denied529 U.S. 1057, 120 S. Ct. 1564, 146 L.Ed.2d 467 (2000) (citing

1 The court will give Davis the benefit of the dbliere, even thugh his PCR motion was actually
filed months after he sigdat. The court will make no furthergniry into the delg because it does
not affect the outcome of this case.
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Spotville v. Cain149 F.3d 374, 376-78(%Cir. 1998)). In this cas the federal petition was

filed sometime between the date it was signedasuary 29, 2013, and the date it was received
and stamped as “filed” in thedrict court on February 6, 201&iving the petitioner the benefit
of the doubt by using the earlier date, the inspetition was filed 2,762 ga (over seven years)
after the July 8, 2005, filing deadline. The pehtr does not allege any “rare and exceptional”
circumstance to warrant equitable tollin@tt v. Johnson192 F.3d 510, 513-14 {SCir. 1999).
The instant petition will thus dismissed whejudice and without édentiary hearing as

untimely filed under 28 U.S.C. § 2244(d). A fimadgment consistent with this memorandum

opinion will issue today.

SO ORDERED, this, the 28th daof May, 2014.

/s/ Michael P. Mills

CHIEF JUDGE

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF MISSISSIPPI




