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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
GREENVILLE DIVISION

STEPHANIE R. WILSON PLAINTIFF
VS. CIVIL ACTION NO. 4:14-cv-00156-MPM-SAA
BOLIVAR COUNTY, MISSISSIPPI, ET. AL. DEFENDANTS

ORDER DENYING PLAINTIFF'S MO TION FOR ATTORNEYS' FEES

This matter comes before the Court for the consideration oNittien for Attorneys’
Fees and Costs Under Title the “Motion”) [68][69], filed on October 9, 2015, by plaintiff
Stephanie R. Wilson (the “Plaintiff”). On November 6, 2015, defendants Bolivar County,
Mississippi,et al (the “Defendart’) filed theirResponse in Opposition to Plaintiff's Motion for
Attorneys’ Fees and Cos{the “Response”) [72][73]. Thelaintiff's Rebuttal to Defendants’
Opposition to Plaintiff's Motion for Attmeys’ Fees and Costs Under Title Ve "Rebuttal”)
[74] was thereafter filed on November 1B015. The Court has considered the Motion,
Response, and Rebuttal, as well as the reldean@and intervening filings by the parties, and
concludes that the Motion is due to be denied.

.  EACTUAL BACKGROUND

This case was commenced with the filing of @@mplainton June 24, 2014, wherein
Plaintiff alleged violations of the provisions of Title VII of the Civil Rights Act of 1964 and
sought to recover both actual and punitive darsdgewrongful termination, sexual harassment,
and gender discrimination. [1]. Additionally, Plaihclaimed that she suffered retaliation from
the Defendants for reporting and filing comipta of sexual harassment, hostile work

environment, and discrimination. [1].
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Over the course of the following year, the parties engaged in the initial litigation process.
On August 28, 2015, however, Plafhtfiled with the Court aNotice of Acceptance of
Defendants’ Offer of Judgent to the Plaintiff64] pursuant to Rule 68 of the Federal Rules of
Civil Proceduré. On September 25, 2015, the Court enteredCrder of Judgmenithe
“Judgment”)[67], with terms pursuant to the déeal Rules of CivilProcedure Rule 68.
Paragraph (1) of the Juaignt read as follows:

BCM [Defendants] shall cause to be paiétaintiff, Stephanie R. Wilson, the Sum of

Ten thousand and no one hundred dollars ($10,000raMisive of all claims

including attorney’s fees accrued to datnder the Civil Riglst Attorneys Fees

Awards Act, 42 U.S.C. 81988nd costs accrued to date.
(the “Offer of Judgment”§7] (emphasis supplied).

Paragraph 3 of the Judgment further provides:

This offer is conditioned upon its acceptann writing by plaintiff. The above

constitutes the entirety of this Offer &fidgment and BCM believes in good faith

that the plaintiff's rights under Title IV of the 1964 Civil Right Act have not

been violated by any act, omissigmlicy, custom or practice of BCM. The

monetary offer set forth in the first numbdrparagraph of this Offer of Judgment

is being made and paid from BCM funds and not from any insurance carrier,
pursuant to a policy of insurance coverage.

On September 2, 2015, the case was dismissed without prejudice by reason of settlement
[65]. On October 9, 2015, &htiff filed the present Motin, requesting an award of $45,750.00
for attorneys’ fees, and $467.80 for expensese dtmounts requested were in addition to the
$10,000.00 figure agreed upon in the Offer of Judgment.

On November 6, 2015, Defendants filed theispnse, asserting that (1) the Motion for

Attorneys’ Fees is due to be denied as stadis have already been accounted for and included

! On September 17, 2015, Plaintiff filedviotion to Amend Notice of Acceptance of Offer of Judgment and for Entry
of Final Judgment and Supporting Documenf66]. This Motion did not change the substance of the previously
filed Notice of Acceptance, butgaested the Court to enter judgnt against the Defendants.
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in the Offer of Judgment, (2) afteatively, the motion should be mied for Plaintiff's failure to
disclose this unliquidated claim in her bankoyptase, and (3) even if the Court were to
conclude that Plaintiff was entitled to additib@aétorneys’ fees, that the amount requested was
unreasonable. [72][73]. On Nawber 16, 2015, Plaintiff filed meRebuttal, asserting that the
Defendants’ offer was silent as to attornefées and costs as accrued under Title VII, and
instead only included fees and costs as accamel@r the Civil Right Attorney’s Fees Awards
Act. 42 U.S.C. § 1988.

ll. CONCLUSIONS OF LAW

Before adjudicating the merits of the Motidhe Court finds it prudent to briefly address
the underlying litigation tool used by the partiea Rule 68 Offer of Judgment. As stated in
Rule 68, subsection (a):

(a) At least 14 days before thiate set for trial, a paridefending against a claim

may serve on an opposing party an offer to ajladgment on specified terms,

with the costs then accruel, within 14 days after being served, the opposing

party serves written notice accepting the gftdther party may then file the

offer and notice of acceptance, pluoglr of service. The clerk must then

enter judgment.
FED. R. Civ. P. 68 (emphasis supplied). “The plapurpose of Rule 68 is to encourage
settlement and avoid litigation.Marek v. Chesny473 U.S. 1, 5, 105 S. Ct. 3012, 3014, 87 L.
Ed. 2d 1 (1985) (citing Advisory Committee Not® Rules of Civil Procedure, Report of
Proposed Amendments, 5 F.R.D. 4383 n. 1 (1946), 28 U.S.C.App., p. 63elta Air Lines,
Inc. v. August450 U.S. 346, 352, 101 S.Ct. 1146, 1150, 67 L.Ed.2d 287 (1981)).

Offers of judgment specifically allow for ehinclusion of fees and costs such as those

sought in the present motion. Relevant case ladss sufficiently clear, however, that when the

2 Defendant filed a Motion to Strike the Rebuttal [75] am ghounds that Plaintiff improperly raised arguments not
contained in the Motion, but such Motion was denied by the Court [84].
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offer of judgment is silentrad/or ambiguous as to attorney&es, a plaintiff may pursue such
fees and costs after an offer is accept&ee, e.g., Marekd73 U.S. at 6, 105 S. Ct. at 3015
(holding that “...if the offer dog not state that costs are inclddend an amount for costs is not
specified, the court will be obkgl by the terms of the Rule to include in its judgment an
additional amount which is in its discretion.anchez v. Prudential Pizza, In€¢09 F.3d 689,
694 (7th Cir. 2013) (samelima v. Newark Police Dept658 F.3d 324 (3rd Cir. 2011) (same);
Util. Automation 2000, Inc. v. ltbctawhatchee Elec. Co-op., In@98 F.3d 1238, 1243 (11th
Cir. 2002) (same)Ambiguity is resolved against the offerddanchez709 F.3d at 694.
A. Parties’ Arguments

Despite the fact that the text of the Judgtrexplicitly states, “the Sum of Ten thousand
and no one hundred dollars ($10,000.0@xlusive of all claimsincluding attorney’s fees
accrued to dateinder the Civil Rights Attorneys Feésvards Act, 42 U.S.C. 81988, and costs
accrued to date,” Plaintiffilés the present Motion, claimingdditional fees are due. The
foundation for Plaintiff's claims focosts and fees are not entirelyident from a reading of the
Motion and supporting memorandum. Plaintiff atse¢hat she is moving for costs and fees
pursuant to the provisions ofitle VII of the Civil Rights A¢ of 1964, and states that these
attorney’s fees and costs were not determinealitih the Offer of Judgment. Outside of this
conclusory statement, Plaintiffiitially fails to address the fact that the Judgment contained
language ostensibly making cleaathat least some fees andstsowere included in the offer
amount. Rather, Plaintiff's Motion is directéowards assessing the fees requested under the
lodestar framework. Unsurprisingly, Defendarf&sponse to the Motion is best-characterized
by their insistence that attorney’s fees and cagie unequivocally accounted for in the offer.

Defendants squarely reject Riif's assertions that sudees were not considered.



It was not until Defendants filed their Resse in objection, rad Plaintiff filed her
Rebuttal, that Plaintiff clarified her legal positiomhe crux of Plaintiff’'s argument that the offer
was silent or ambiguous as tiboaney’s fees is as follows:

In the present case, Defendant’s Rule 68 Offer of Judgment submitted to plaintiff
is silent and ambiguous as to thoseratty’s fees and costs accrued under Title
VII. Defendant limited the scope of thaffer of judgment by explicitly stating

that the offer was inclusive of all claims including attorney’s fees and costs
accrued under the Civil Rights Attorneyrges Awards Act, 42 U.S.C. 81988 and
fails to specify and/or include any anid @torney’s fees and costs accrued under
Title VII.

[74].

Plaintiff goes on to point out that:

Claims falling under the Civil Rights tlorney’'s Fees Awals Act, 42 U.S.C.

§1988 are limited to 1981, 1981a, 1982, 1983, 1985, and 1986, title IX of Public

Law 92-318 [20 U.S.C. 1681 et seq.], Religious Freedom Restoration Act of

1993 [42 U.S.C. 2000bb et seq.], the Religious Land Use and Institutionalized

Persons Act of 2000 [42 U.S.2000cc et seq.], title VI dhe Civil Rights Act of

1964 [42 U.S.C. 2000d et seqqdr section 1981 and attorney’s fees may be

awarded to the prevailing party. Title Mdlso contains it®wn clause for the

award of attorney’s fees.

[74].

In short, under Plaintiff's irpretation, she is dtientitled to seek attorneys’ fees and
costs as the Judgment only corsgl81988 fees, and not Title VII fees. In doing so, Plaintiff
relies on a body of well-establighease law which mandates tliRule 68 attorneys’ fees and
costs ambiguity be construed against defenda8te, e.g., Sanchez09 F.3d at 692 (holding
that the offering defendant bears the burdemrof silence or ambiguity concerning attorney
fees.).

Plaintiff further asserts that

Defendants, to date, have not tendettee judgment amount of ($10,000.00) to be

paid to Plaintiff, but have withheld islafunds and demanded that Plaintiff sign a
release for said funds, which includes a clause, releasing Defendants from any
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liability and claims under Title VII. Defend#s had their one bitat the apple, to

adequately construct their Rule 68 offerd failed. Defendastattempt at another

bite of the apple, itrying to force Plaintiff to sign $&release, evidence that their

Rule 68 Offer of Judgment was not inclusive of claims, fees and costs accrued

under Title VII. Thereby, prowg that Plaintiff's claimdor attorney’s fees and

costs under Title VII are not preclutlby Defendants’ offer of judgment.
[74]°

As stated above, Defendants strenuouslyeabijto Plaintiff's attempts to recover
additional fees and costs beyond those already providednfdhe Offer of Judgment.
Defendants deny owing additional fees or costtjrgj that the Offer of Judgment specifically
provides for such amounts, and Plaintiff is therefore estopped from pursuing additional fees.
Similarly, Defendants assert thaaitiff's acceptance of the Offef Judgment judicially estops
Plaintiff from recovery under Titl®1l. Defendants contend that v if the Court were to find
that the Plaintiff may pursuedditional fees and costs, that such amounts calculated by the
Plaintiff are inappropriately high when adjudgender the lodestar method, and that Plaintiff
lacks the necessary evidentiary support toiffushe amounts requeste Finally, Defendants
assert that Plaintiff failed to disclose tlugntingent and unliquidadeclaim on her bankruptcy
schedules, thereby precluding her frany recovery in this Court.

B. Rule 68 and Attorney Fees

The validity and legitimacy of the Motiocenters on whether the Offer of Judgment
unambiguously includes attorneysefeand costs. In making thdgterminationa court should
bear in mind that “such offers and their accepgangolve nothing more than applying the basic

principles of contract law.”McCain v. Detroit Il Auto Fin. Ctr.378 F.3d 561, 565 (6th Cir.

2004); Basha v. Mitsubishi Motor Credit of America, In836 F.3d 451, 453 (5th Cir. 2003)

% The other issues and arguments raised in Plaintiff's R#butincluding the reasonableness of proposed attorney’s
fees, and certain bankruptcy issues - will be addrespeadasely, below, insofar agoessary for resolution of the
Motion.
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(citing Radecki v. Amoco Oil Co858 F.3d 397, 400 (8th Cir. 1988phnson v. University
College of the Univ. of Alabam&06 F.2d 1205, 1209 (11th Cir. 1983)). Accordingly, this
Court begins by looking to thegh language of the contract. ¢onducting thisanalysis, the
Court will look at two major provisions of the féf of Judgment — paragraph 1 and paragraph 3
— evaluating each paragraph independently.

1. Paragraph 1

As previously stated, Defendants’ Rule 68 o#e&plicitly states inparagraph 1 that the
offer of $10,000 wasificlusive of all claims includingttorney’s fees accrued to dateder the
Civil Rights Attorneys Fee Award Act, 42 U.S.C. § 1888 costs accrued to date.” When an
offer of judgment unambiguouslydludes attorneys' fees, the effeatl be to ba the plaintiff
who accepts it from seeking additional attornegssfunder the relevant statute (or as “costs then
accrued”). Util. Automation 2000, Inc. v. Choctawhatchee Elec. Co-op., #88 F.3d 1238,
1243 (11th Cir. 2002). Accordinglys to fees and costs un@1988, there is no question that
they are provided for in the Judgment. The plaiading is so patently clear that no claims of
ambiguity can stand. Therefotbe only ground on which Plaintifhay succeed is her claim that
she is entitled to additional feaad costs under Title VII.

Considering next the question whether the Plaintiff is entitled to fees and costs under
Title VII, the Court is not persuaded by Plaifdi arguments, and finds that the Plaintiff is
limited to those expressly provided for in thefédfof Judgment. Thbody of well-established
case law on which Plaintiff relies is factually4itiguishable from the case at hand. In those
cases — standing for the proposition that ambigeotycerning fees and costs should be resolved
in favor of the Plaintiff - the ofies of judgment in question weteily silent as to the issue. For

example, inSanchez the Seventh Circuit case moseavily relied upon by Plaintiff, the



defendant’s offer of judgment siypstated that it included “all of Plaintiff's claims for relief”
but made no specific mention obsts or attorney feesSanchez709 F.3d at 690. Th®anchez
court concluded that although theaipltiff had sought attorneyséés in her complaint, because
the offer did not mention fees or costs, or spesiiere employee's “claims for relief” were to be
found, enough ambiguity existed to allow plaintiff to seek additional fees and tths$.693.
Similarly, in Webb v. Jamesl47 F.3d 617 (7th Cir. 1998) (also relied upon by the
Plaintiff), the Seventh Circuit Court of Appedield that where defendants' accepted offer of
judgment was silent regarding costs and fees, district court had dcretion to award an
additional amount as costs and (because plaméff prevailing party in BIADA claim) fees as
well. Id. at 623. Again, however, the offer of judgmenWiebbmade no mention of fees and
costsat all — making the case factually distinguishafoten the present case, where the offer of
judgment did include attorney’s fees and colstg, only offered them in regards to § 1988, and
not pursuant to Title VIf. Furthermore, inWebb,the Seventh Circuit e that “defendants
should bear the burden of the ambiguity created by their silence on fees,” and that a plaintiff
should not be made to guess what the offer inclwadeen asked to consider a Rule 68 offer. As
interpreted and explained by a fellow district apUfi]t is clear that Plaintiff's acceptance of
Defendant's offer is not controlling unless th#eois unambiguous; only then would Plaintiff's
acceptance preclude post-judgment recoeégosts and attorney's feesAynes v. Space Guard

Products, Inc 201 F.R.D. 445, 448 (S.D. Ind. 2001). le fhresent case, the Plaintiff was not

* The offer of judgment iWebbread as follows:
The Defendants, Dick James anctbdames Ford, Inc., by theitt@aneys, Steven C. Wolf and
Victoria A. Barnes, hereby make an offer of judgment in the above-captioned matter in the amount
of Fifty Thousand Dollars ($50,000.00) pursuant to Federal Rule of Civil Procedure 68.

Webh 147 F.3d at 619.



forced to guess what the offer included, as isrljlestated on its face thdtincluded certain and
specific attorneys’ fees and costs.

To reiterate, Rule 68 Offers of Judgmerg arterpreted using the same principles and
rules applicable to edract interpretationBasha 336 F.3d at 453 (citinRadecki v. Amoco Oil
Co,, 858 F.3d 397, 400 (8th Cir. 1983phnson 706 F.2d at 1209. Here, asBasha the Offer
of Judgment did contemplate and encompassdadscosts (of some type) and therefore is not
ambiguous. Considering the doctrine of interpretatiexpfession unius est exclusion altetius
— i.e., “the expression of one is the exclusion of otferghis Court finds that the inclusion of
certain attorneys’ fees and costs implies ‘ftiference that items not mentioned were excluded
by deliberate choice, not inadvertenc&arnhart v. Peabody Coal Cdb37 U.S. 149, 168, 123
S. Ct. 748, 760, 154 L. Ed. 2d 653 (2003). Thatlisoaday that althougthe Offer of Judgment
may have been silent as to Title VII fees aodts, the inclusion d1988 fees and costs should
have been interpreted as meaning that the Defendaht®ntemplate fees and costs, but chose
to only offer those presented. Plaintiff’'s coehs an experienced and accomplished attorney,
no doubt familiar with such rulesf interpretation, and should hawaticipated, if not expected,
such an interpretation. Therens basis for this Court to diate from the plain language of
defendants’ Rule 68 Offer in order to grant Ptiiffiran award of additional attorney's fees over
and above that which she accepted as a compoh®efendants’ Rule 68 Offer.

As to the issue of costs,elCourt is similarly of the md that the Offer of Judgment
expressly provided for costs, and that the PHiiistnot entitled to any additional amounts.

If an offer recites that costs are includedspecifies an amount for costs, and the

plaintiff accepts the offer, the judgment will necessarily include costs; if the offer

does not state that costs areluded and an amount foosts is not specified, the
court will be obliged by the terms of the Rule to include in its judgment an

® Rosenstein v. City of Dallas, Te201 F.2d 61, fn. 2 (5th Cir. 1990).
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additional amount which in its discretion it determines to be sufficient to cover
the costs.

Marek 473 U.S. at 6 (internal citation omitted). Affer of judgment which either expressly
states that the lump-sum offered is inclusiveco$ts, or which allocates a specific monetary
amount to costs, clearly makes costs partthef amount offered. For the reasons already
discussed above, the Court findattkthe language of the Offer dfidgment is clear — in regards
to both fees and costs — and thia¢ Plaintiff is not entitledo additional amounts. Such a
conclusion is supported by relevard persuasive case law wherein similar language has been
held sufficient to bar an awaal costs over and above the amoahthe judgment offered. See,
e.g.,Blumel v. Mylander165 F.R.D. 113, 116 (M.D. Fla. 1996) (discusdrgadcast Music,
Inc. v. Dano's Restaurant Systems,. 902 F.Supp. 224 (M.D. Fla. 1995Basha 53 Fed. R.
Serv. 3d 52, at *4 (E.D. La. 200ajf'd, 336 F.3d 451 (5th Cir. 2003).

2. Paragraph 3

Paragraph 3 of the Offer of Judgmenperhaps the most instructive provision on the
question of attorneys’ feesd costs under Title VII. lPagraph 3 reads as follows:

(3) This offer is conditioned upon its acceptance in writing by plaifitiffhe

above constitutes the entirety of tidfer of Judgment and BCM believes in

good faith thathe plaintiff's rights under Title/Il of the 1964 Civil Right Act

have not been violated by any act, ssion, policy, custom or practice of BCM.

The monetary offer set forth in the tiraumbered paragraph of this Offer of

Judgment is being made and paid from BCM funds and not from any insurance

carrier, pursuant to a poyi of insurance coverage.

[67] (emphasis supplied).

® Plaintiff's Notice of Acceptance of Offer of Judgment was filed with the Court on August 28, 2015. [64]. On
September 17, 2015, Plaintiff filed hEirst Motion to Amend Notice of Acdaepce of Offer of Judgment and for
Entry of Final Judgment and Supporting Documédiite “Motion to Amend”) [66]. Included with the Motion to
Amend was Defendant’'s Offer of Judgment (including thevakrited portion) [66, Ex. A], Plaintiff's signed
Acceptance of the Offer aludgment [66, Ex. B], and the Proposedgiuent (later entered by the Court on
September 25, 2015) [66, Ex. C].
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“To be eligible for attorney's feesn@ costs under 8 2000e-5(k), a plaintiff (or a
defendant) must be a ‘prevailing party.Btidges v. Eastman Kodak Cd.02 F.3d 56, 58 (2d
Cir. 1996) (citing 42 U5.C. § 2000e-5(k)).

[T]lo qualify as a prevailing party, awli rights plaintiff must ... obtain an

enforceable judgment against the defeidkom whom fees are sought, or

comparable relief through a consent @ecior settlement. Whatever relief the
plaintiff secures must directly benefiber] at the time of the judgment or
settlement. Otherwise the judgment or settlement cannot be said to “affec]t] the

behavior of the defendant toward the plaintiRhodegv. Stewart488 U.S. 1, 4,

109 S.Ct. 202, 102 L.Ed.2d 1 (1988) ]. Onlyder these circumstances can civil

rights litigation effect the material alterai of the legal reladinship of the parties

and thereby transform the plaintiff int prevailing party. Irshort, a plaintiff

“prevails” when actual relief on the merits [her] claim matgally alters the

legal relationship between the parties bydifying the defendars behavior in a
way that directly benefits the plaintiff.

Farrar v. Hobby 506 U.S. 103, 111-112, 113@. 566, 121 L.Ed.2d 4941992) (internal
guotation and additional citations omitj€third alteraton in original).

Although the Plaintiff prevailed on her § 198aims, Plaintiff concedes — by acceptance
of the terms of the Offer of Judgment — teae does not succeed on the Title VII claims. No
portion of the $10,000.00 Offer ofidgment is allocated for wngs committed under Title VII,
and paragraph 3 specifically disaw® liability under Title VII. Accordingly, Plaintiff is not a
“prevailing party” for purposesf Title VII, but only under 8 1983nd therefore precluded from

additional fees and costs.

" Because Title VIl expressly includes attorney’s fees in its definitiofcadts”, Plaintiff's August 28, 2015
acceptance of defendants’ Rule 68 Offer settled her claiddmages and her right to attorney’s fees under Title
VII. See 42 U.S.C. § 2000(e) - 5(k)(200®)arek held that the term “costs”

was intended to refer to all costs properly awardable under the relevant substantive statute or other
authority. In other words, all casproperly awardable in an actiare to be considered within the

scope of Rule 68 “costs.” Thus, absent cosgimnal expressions to the contrary, where the
underlying statute defines “costs” to include attorsidges, we are satisfied such fees are to be
included as costs for purposes of Rule 68.

Id., 105 S.Ct. at 3016.
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Lastly, it is worth nahg that Rule 68 offers of judgmeate, in part, intended to afford
parties an opportunity to hawwome control over their potentiiability and/or exposure in
situations where a Plaintiff iskely to recover an unknown amounfee Delta Air Lines450
U.S. at 352, 101 S. Ct. at 1150. That purpesalefeated if a court abandons a plain
interpretation of an offer of judgment termasid instead imposes a recovery for an amount which
significantly departs from otherse plain and clear terms. As stated by the couvtarek "[i]f
defendants [were] not allowed to make lump-sofifiers that would, if accepted, represent their
total liability, they would undetandably be reluctant to make settlement offdviatek 473
U.S. at 6-7.

That concern is particularly well highlighted in the present case, where Plaintiff seeks
attorneys’ fees and costs in an amount alniest times the amount included in the Offer of
Judgment. Allowing such a recaye where there appears to beither statutory nor case law
precedent for it, would be antithetical to a purpose of Rule 68.

Further, that the Plaintiff accepted the ®@ftd Judgment under the offered terms, but
now seeks additional fees under Title VII, strikieis Court has playing “gotcha” — a litigation
technique of which this Court does not apf@ nor upon which does lbok favorably. Such
tactics betray the presumption of fair dealargl honesty, and have the potential chilling effect
of discouraging use of Rule 68 tocdd costly and mlonged litigation.

C. Reasonableness of Attorneys’ Fees Requested

Having found that Plaintiff’'s recovery for attorneys’ fees and costs is limited to the

$10,000.00 amount specifically provided for irethccepted Offer of Judgment, the Court

declines to address Deigants’ claims that thBlaintiff's counsel’s hody rate is unreasonable.
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The issue is moot in light dhe above-analysis and conclusiok®wever, the Court will note
that had it reached this questia@mnwould most likely agree witthe Defendants that the Motion
and supporting documentation fail to provide sufficient evidence on several matters needed to
determine whether such aomts were appropriate.
D. Defendants’ Bankruptcy Arguments

In their Response, Defendants assert certain additional arguments regarding Plaintiff's
ability to recover from this suit, given her failueinclude the continge, unliquidated claim in
her bankruptcy schedules. This Court does rejiude Defendants’ assertion that “[c]ontingent,
unliquidated personal injury clas arising from pre-petition ad®nts or injuries constitute
property of a debtor's bankruptcy estate.” [73] (cifitatter of Wischan77 F. 3d 875, 877 (5th
Cir. 1996)); nor that the Fifth Circuit haander certain circumstances, barred recovery on
personal injury claims arising from pre-petiti@accidents where the debtor (in this case, the
Plaintiff), failed to include hose potential claims on his ber bankruptcy scheduledn Re
Superior Crewboats, Inc374 F. 3d 330, 336 (5th Cir. 2004). The Court also agrees that, upon
review of the Plaintiff's Summarof Schedules [72, Ex. 4 and &}bmitted by the Defendants, it
appears that Plaintiff failed to include tlhasvsuit as a potential claim on her Schedules.

First, it is not entirely clear from the pad’ pleadings if Defendants are claiming that
Plaintiff is not entitled to my amount of recovery, or onthjose amounts above and beyond the
$10,000.00 included in the Offer of Judgment. Tinaestion aside, thi€ourt’s concern with
Defendants’ bankruptcy-based amgents is that it questionsvhether or not this is the
appropriate forum for such claims. Pursudat the governing rules and procedures of
bankruptcy, it is from the Bankruptcy Court tharties (presumablitaving already obtained

permission to pursue outside littgan), seek approval of settlement/compromise. Such approval
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of an outside settlement is nesa/ should a plaintiflebtor wish to recovefrom that suit.
Further, how any recovery is disbursed among the parties and persons is within the province of
the bankruptcy court.

This Court does not seek to usurp the legal factual questionsahare properly within
the jurisdiction of the bankruptayourt. Accordingly, insofar aBefendants are asserting that
Plaintiff is not entitled to any recovery —clading the $10,000.00 — the Court finds that question
to be within the jurisdiction of the bankruptcgust, to presumably be settled upon the filing of
any motion for approval of compromise or settlameTo the extent thddefendants’ arguments
pertain to the amounts requested in thetitdo(above the $10,000.00 included in the Offer of
Judgment), the Court finds the issue moot, adsag determined the Plaintiff not entitled to
additional attorneys’ fees and costs.

CONCLUSION

For the reasons set forth above, the Coumtdithat Plaintiff isnot entitled to any
additional attorneys’ fees and/oosts as requested in the fidon. The case and statutory law
pertaining to offers of judgnmés dictate a finding that the féf of Judgment unambiguously
included such fees and costs, stitdt further recovery is foraxded. Accordingly, it is hereby,

ORDERED that the Motion for AttorneyBees and Costs [68] is DENIED.

SO ORDERED this the #'7day of June, 2016.

[s/IMICHAEL P. MILLS
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI
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