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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
GREENVILLE DIVISION

THOMASEDWARD CAMPBELL PLAINTIFF
V. No. 4:15CV169-MPM-DAS
LT. SHARON HAMPTON, ET AL. DEFENDANTS

MEMORANDUM OPINION
This matter comes before the court ongitese prisoner complaint of Thomas Earl
Campbell, who challenges the conditions of his confinement und&S42. § 1983. For the
purposes of the Prison Litigationf@em Act, the court notes thateplaintiff was incarcerated when
he filed this suit. The plaintihas brought the instaoase under 42 U.S.€.1983, which provides a
federal cause of acti@gainst “[e]very persdrwho under color of statauthority causes the
“deprivation of any rights, privileges, or immungtisecured by the Constitution and laws.” 42 U.S.C.
§1983. The plaintiff alleges thiatt Sharon Hampton retaliatedaagst him for filing a lawsuit by
reinstating several Rule Violatidgteports that had prexisly been administratly dismissed. The
defendants have filed a motid28] for summary judgment; the ptaiff has not reponded, and the
deadline to do so has expired. The matter is ripe for resolutionhe=@asons set forth below, the
motion [28] by the defendants for summary judgmentbeilgranted, and judgent will be entered
for the defendants.
Summary Judgment Standard
Summary judgment is appropeaf the “materials in theecord, icluding depositions,
documents, electronically storedarmation, affidavits odeclarations, stipuli@ns (including those
made for purposes of the motionynadmissions, interrogatory answgor other materials” show
that “there is no genuirgispute as to any materiakct and the movant entitled to judgment as a

matter of law.” ED.R.Civ.P. 56(a) and (c)(1). “The moving parhust show that the evidentiary
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material of record were reducedadmissible evidence in courtywbuld be insufficient to permit the
nonmoving party to cayrts burden.” Beck v. Texas Sate Bd. of Dental Examiners, 204 F.3d 629,
633 (8" Cir. 2000) (citingCelotex Corp. v. Catrett, 477 U.S. 317 (19863¢ert. denied, 484 U.S. 1066
(1988)). After a progemotion for summary judgmergt made, the burden disito the non-movant to
set forth specific facts showing thiere is a genuinissue for trial. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 249, 106 S. Ct. 250511, 91 L. Ed. 2d 202 (198@eck, 204 F.3d at 63&llen v.
Rapides Parish School Bd., 204 F.3d 619, 621 {SCir. 2000);Ragas V. Tennessee Gas Pipeline
Company, 136 F.3d 455, 458 {5Cir. 1998).

Substantive law determineghat is material Anderson, 477 U.S. at 249. “QAly disputes over
facts that might affect the outcorakthe suit under thgoverning law will propdy preclude the entry
of summary judgment. Factuabdutes that anerelevant or unacessary will not be countedd., at
248. If the non-movant sets forpecific facts in suppbof allegations esseal to his claim, a
genuine issue igresentedCelotex, 477 U.S. at 327. “Were the record, takes a whole, could not
lead a rational trier of fact fand for the non-moving péy, there is no genoe issue for trial.”
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 89 Ed. 2d 538 (1986);
Federal Savingsand Loan, Inc. v. Krajl, 968 F.2d 500, 503 {&Cir. 1992). The facts are reviewed
drawing all reasonablaferences in favor of the non-moving parfjllen, 204 F.3d at 62 YCA
Industries, Inc. v. Harrison County Waste Water Management Dist., 177 F.3d 351, 161 {Cir.
1999);Banc One Capital Partners Corp. v. Kneipper, 67 F.3d 1187, 1198(&Cir. 1995). However,
this is so only when there is “an actual controyeisat is, wheioth parties haveubmitted evidence
of contradictory facts.'Little v. Liquid Air Corp., 37 F.3d 1069, 1075 {%Cir. 1994):see Edwards .
Your Credit, Inc., 148 F.3d 427, 432 {(5Cir. 1998). In the absenoéproof, the court does not
“assume that the nonmoving party couldvauld prove the reessary facts.'Little, 37 F.3d at 1075

(emphasis omitted).



The very purpose of summary judgment ifpierce the pleadings drassess the proof in
order to see whether theraigenuine issue for trial.” Advisory Committee Note to the 1963
Amendments to Rule 56ndeed, “[tlhe amendment®t intended to derogate®m the solemnity of
the pleadings];] [r]ather, recognizes that dep the best efforts of couslso make his pleadings
accurate, they may be overwhelglincontradicted by the proof aNable to his adversaryld. The
non-moving party (the plaintiin this case), must come forwardthvproof to supporéach element of
his claim. The plaintiff cannot meet this buraeth “some metaphysical dbt as to the material
facts,”Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S.Ct. 1348,
1356 (1986), “conclusy allegations,’Lujan v. National W dlife Federation, 497 U.S. 871, 871-73,
110 S.Ct. 3177, 3180 (1990), “wistantiated assertionsjopper v. Frank, 16 F.3d 92 (“3 Cir.
1994), or by a mere “stiilla” of evidencePavisv. Chevron U.SA,, Inc., 14 F.3d 1082 (BCir. 1994).

It would undermine the purposessummary judgment if a gt could defeat such a motion
by simply “replac[ing] conclusorgllegations of the contgint or answer with conclusory allegations
of an affidavit.” Lujan v. National WIdlife Federation, 497 U.S. 871, 884,10 S.Ct. 3177, 3188
(1990). In considering motion for summary judgment, a comdst also determine whether the non-
moving party’s allegations aptausible. Matsushita, supra. (emphasis added). “[D]etermining
whether a complaint states a plalesiclaim is context-gzific, requiring the reviewing court to draw
on its experience and common seng&ficroft v. Igbal, 556 U.S. 662, 128.Ct. 1937 (2009)
(discussing plausibility of claim @srequirement to sun&va motion to dismiss uadFed. R. Civ. P.
12(b)(6)).

In considering a motion for sunamy judgment, once the court “has determined the relevant
set of facts and drawvall inferences in favoof the nonmoving partip the extent supportable by the
record, [the ultimate decision becosjgurely a qud®n of law.” Scott v. Harris, 550 U.S. 372, 381

(2007) (emphasis in originalYWhen opposing parties tell two diffamt stories, one of which is
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blatantly contradicted by the reedpso that no reasonable juryutibelieve it, aourt should not
adopt that version dhe facts for purposes afling on the motion for summary judgmentd. at
380.

Undisputed Material Facts

Thomas Edward Campbell is a state inmatbarcustody of the Migssippi Department of
Corrections (“MDOC”). Campbell received three&uiolation Reports (RVR) in the dining hall
in Unit 29-E at the Mississippi State Penitentiatyvo for “cussing” a guarénd one for failing to
obey the order of a staff member. D&5. Campbell testified at tpears hearing that he, indeed,
failed to obey therder of staff member Sexgnt Barbara Johnson, whoaiitened to spray him with
mace to gain his complianctl. He alleges that he was jusfitig to get his high-calorie meal
prescribed by a docterand that he should neave been punishedld. He also alleges that these
three RVR’s were disnsgd on January 14, 2015.

According to Campbell, he filed a federal lamsgainst medical praders on February 13,
2015, and the next day, on Februady 2015, Lt. Sharon Hampton, a correctional officer at the
Mississippi State Penitentiarytatated against him for doirgp by “resurrecting” the three
previously dismissed RVR’dd. After Campbell was found guiltyf these three RVR'’s, he alleges
that Hampton refused to provide him with the ctatgal RVR's, thus prevéing him from appealing
the guilty findings.Id.

Campbell alleges that the thigaglty findings, combined witltwo others for which he was
found guilty without investigtion, cost him “good time,” thus dglag his release. He also alleges
that he can no longerreagood time credits to shorten his seoéeas a result of éise five RVR’s.

No Evidence of Retaliation
As discussed below, Mr. Campbell has onlydassonal belief that He the victim of

retaliation. Prison officials may nadtaliate against prisers for exercising thegonstitutional rights.
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Morrisv. Powell, 449 F.3d 682, 684 {SCir. 2006). On the other harmhurts must view such claims
with skepticism to keep from getting bogged dowevary act of discipline prison officials impose.
Id. The elements of a claim undeetaliation theonare the plaintiff's invoation of “a specific
constitutional right,” the defendant’s intent to retiagainst the plaintiff fdis or her exercise of
that right, a retaliatorgdverse act, and causatioe, “but for the retaliatgr motive the complained
of incident . . . wouldhot have occurred.Woodsv. Sith, 60 F.3d 1161, 1166 {%Cir.1995)
(citations omitted )gert. denied, 516 U.S. 1084, 116 &t. 800, 133 L. & 2d 747 (1996). A
prisoner seeking to estalbiia retaliation clairmust also show that theigwn official's conduct was
sufficiently adverse so thatitould be capable of deterringparson of ordinary firmness from
exercising his constitutionaghts in the futureWinding v. Grimes, 4:08CV99-FKB, 2010 WL
706515 at 3 (S.D. Miss. Feb. 22, 201@ng Morrisv. Powell, 449 F.3d 682, 684—85&ir. 2006)
at 685. A single incidenhvolving a minor sanction is insutfent to proveetaliation. Davisv.

Kelly, 2:10CV271-KS-MTP (citinglonesv. Greninger, 188 F.3d 322, 325 {(%Cir. 1999),
2:10CV271-KS-MTP, 2012 WL 3544868.). Similarly, irconsequentialde minimis) acts by prison
officials do not give ge to an actionabtetaliation claim.See Morris at 685.

In this case, Mr. Campbell mystove that he engaged in ctingionally protected activity
(seeking redress for gvi@nces through a lawsuit), facgignificant adverse consequences
(reinstatement of the Ruléolation Reports), and thatich action was taken “an effort to chill [his]
access to the courtstorpunish [him]for haing brought suit.”Enplanar, Inc. v. Marsh, 11 F.3d
1284, 1296 (@Cir.), cert. denied, 513 U.S. 926, 115 S. Ct13 130 L. Ed. 2d 275 (1994ke also
Serio v. Members of Louisiana Sate Board of Pardons, 821 F.2d 1112, 1114{%ir.1987). The
showing in such cases must be mben the prisoner’s “personallieéthat he is the victim of
retaliation.” Woods v. Edwards, 51 F.3d 577, 580 {ECir. 1995). Johnson v. Rodriguez, 110 F.3d

299, 310 (8 Cir. 1997).



The Fifth Circuit has made clear the dangesenimitting retaliation claims to proceed in the
absence of factual afjations to support an inference of a retaliatootive. InWhittington v.
Lynaugh, 842 F.2d 818, 819 {5Cir. 1988), the plaintiff, Daei Johnson, had filed numerous
lawsuits against administrators and staff witthia Texas prison system. The defendants then
denied Johnson’s request torkais custody status upgradadd Johnson alleged that the
denial was in retaliation fdiing his previous suitsld. The Fifth Circuit rejected Johnson’s
claim — and explained why courts must insigbn specific factual algg@tions to support an
inference of retaliation:

If we were to hold that [Jmson] by his allegations in thisse had established a case
which was entitled to the fypanoply of discovey, appointment ofounsel, jury trial
and the like, we would be ebtshing a proposition thatould play havoc with every
penal system in the comp Prison administrators mudassify and move prisoners.

It is a virtual truism that any prisonehwis the subject of aadministrative decision
that he does not like feelsathhe is being discriminateagainst for one reason or
another, such as the pa#ihfj of a grievancea complaint about food or a cellmate, or
a prior complaint that he was not being tiedlsequally with other prisoners. If we
were to uphold the further muit of [Johnson’s] complaiim this case we would be
opening the door to every disgitled prisoner denied timext level of trustyship,
reassigned to another prison job, moveaiother cell, [or] @iming his shoes were
uncomfortable, to lmg such a suit.

Whittington v. Lynaugh, 842 F.2d 818, 819 {5Cir. 1988). Similarly, the Fifth Circuit has not
created a rule which

[restricts] actions [by prisostaff] legitimately motivatetdy concerns of prison order
and discipline . . . .

The prospect of endless ci@ of retaliatioron the part of inmates would disrupt
prison officials in the dischaggof their most basic dutie€laims of retaliation must
therefore be regarded with skepticism, tederal courts embrdihemselves in every
disciplinary act thabccurs in statpenal institutions.

To assure that prisoners do not inappropriately insulate themselves from disciplinary
actions by drawing the shield of retaliation around them, trial courts must carefully
scrutinize these claims. To state a claimetdliation an innta must allege the
violation of a specific constitutional righhe be prepared to ebtesh that but for the
retaliatory motive the complained of ident—such as the filg of disciplinary
reports as in the case atsavould not havevccurred. This places a significant
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burden on theinmate. Mere conclusionary lggations of retaliadin will not withstand
a summary judgment challenge. The itemaust produce direct evidence of
motivation or, the more probable scenaritegd a chronology afvents from which
retaliation may plaubly be inferred.Although we decline to hold as a matter of law
that a legitimate prison disciplinary report is an absolute bar to a retaliation claim,
the existence of same, properly viewed, is probative and potent summary judgment
evidence, as would be evidenad the number, riare, and disposition of prior
retaliation complaints by the inmate.

Woodsv. Smith, 60 F.3d 1161, 1166‘(‘50ir. 1995)(emphasis addginternal footnotes and
citations omitted).

Prisoners routinely file grievances aggiprison staff on an ongoing basis, for any
number of reasons. As such, inist uncommon for a prisoner to file a grievance, then receive a
Rule Violation Report sometime thereafter. Thasavoid turning nearly every charge of prison
rule violations against a prisani@to a claim of retaliationgourts insist upon additional
allegations or evidence to substantiate a retatiatiaim, such as prison staff issuing threats of
disciplinary action if an inmate files further grances, staff members pulling an inmate aside to
threaten him, members of prison staff grating unprovoked acts of violence against an
inmate, or prison staff members olly fabricating charges of pas rule violations against an
inmate. See Decker v. McDonald, 2010 WL 1424322 (E.D. Tex. 2010) (Magistrate Judge’s
Report and Recommendation) (unpublishedppted by the District Court, 2010 WL 1424292
(E.D. Tex.) (unpublished).

In this case, Mr. Campbell has only his persdisdief that he is the victim of retaliation.
He has not produced “direevidence of motivation or, the meoprobable scenario, ‘allege[d] a
chronology of events from which rétdion may plausily be inferred,”Woodsv. Smith, 60 F.3d
1161, 166 (8 Cir. 1995), one that includesore than simply an exercise of a constitutional right
followed by an adverse consequenbecker, supra. During hisSpears hearing, Campbell conceded
the validity of the allegations in the Rule \&tbn Reports; he merely objects to the alleged

reinstatement of the charges aftaitidismissal oprocedural grounds.
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Campbell has not identified a the for Lt. Hampton to retaliate against him, other than his
February 13, 2015 federal lawsuiitt. Hampton could hardly haveeen aware of Campbell’'s
February 13, 2015, complaioy the next day (the tashe allegedly renedéhe three previously
dismissed RVR'’s), as she was natneal as a defendant in the complaint and would not have received
notice of the filing fronthe court. Indeed, tHgpears hearing, to determinghether the case should
even proceed and proces®uld issue, did not oar until Agril 9, 2015. See Campbdll v. Brown
1:15CVv35-GHD-DASDaoc. 14. Further, as Lt. Hamptonsvaot a defendant in that case, the
plaintiff has not explaireewhy she might be motivated tdaatate against m for filing it. Campbell
v. Brown, 1:15CV35-GHD-DAS. Mr. Qaipbell conceded at tt&pears hearing thahe actually
committed the infractions, and, “properly viewetidttestimony] is probative and potent summary
judgment evidence” tending tb@w that Lt. Hampton did not ewith a retalatory motive.\Abods v.
Snith, supra.

Further, Campbell has offered no proof thaHampton even revivetie allegedly dismissed
Rule Violation Reports. She was mely the investigator of the rulgolations. Corrections Officer
IV Barbara Johnson issu#ite Rule Violation Reports; Patriditughes delivered them to Campbell,
and Delois Ray stood as the Hea®@ffjcer on January 14, 2015. D@8-1 at 2-4. It appears that
the Rule Violation Reports wermt dismissed, but merely delay&lue to offender moving and
investigation” and “disciplinary wkload.” Do. 28-1 at 2-4. Hexctions are consistent with “[a
member of prison staff] legitimately motivated diyncerns of prison der and discipline.’\Abods v.
Smith, supra.

Finally, though Mr. Campbelfias argued that he “logfbod time credits because prison
guards abused the Rule Violationd&e process, his timeheet reveals that he merely lost Trusty
status because he receigeden Rule Violation Reptsrin a year's time. O 28-2 at 2. He has

conceded the validityf the three Rule \dlation Reports at issue. Acdang to his time sheet, he has
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lost only 90 days of earnedrte, which occurred on September2@12, because of a Rule Violation
Report. This loss occurred long hefthe events relevant to this suite has lost no time since, but,
instead, was removed from Trustatus. Though his removal frofrusty status faprevented him
from accruing Trusty Earned Time, he has hadt any time previously accrdeas a result of the most
recent Rule Violation Report3.hus, Campbell’'s allegations regaglretaliation must be dismissed
for failure to state claim upon which reliefould be granted.
Conclusion

For the reasons set forthave, the motion by the defendafatissummary judgment will be

granted, and judgment wile entered for théefendants in atiespects. A final judgment consistent

with this memorandum ogion will issue today.

SO ORDERED, this, the 30th daof August, 2017.

IS MICHAEL P.MILLS
UNITED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF MISSISSIPPI




